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MONDAY, JULY 28, 1958 


Untrep Srates SENATE, 
CoMMITTEE ON Pusiic Works, 
SUBCOMMITTEE ON FLoop ControL, Rivers, AND Harsors, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 10:05 a. m., in room 
412, Senate Office Building, Hon. Robert S. Kerr (chairman of the 
subcommittee) presiding. 

Present: Senator Kerr (presiding), McNamara, Neuberger, Jordan, 
and Martin of Pennsylvania. 

Also: Hon. Alexander Wiley, United States Senator from the State 
of Wisconsin; Hon. John W. Bricker, United States Senator from the 
State of Ohio; Hon. Paul H. Douglas, United States Senator from the 
State of Illinois; Hon. Frank J. Lausche, United States Senator from 
the State of Ohio; Hon. William Proxmire, United States Senator 
from the State of Wisconsin; Hon. Barratt O’Hara, United States 
Congressman from the Second District of the State of Illinois; Hon. 
Sidney R. Yates, United States Congressman from the Ninth District 
of the State of Illinois; Hon. John C. Kluczynski, United States Con- 
gressman from the Fifth District of the State of Illinois; Hon. Vic- 
tor A. Knox, United States Congressman from the Eleventh District 
of the State of Michigan; Hon. Charles A. Boyle, United States Con- 
gressman from the Twelfth District of the State of Lllinois; and 
Hon. Roland V. Libonati, United States Congressman from the State 
of Illinois. 

Senator Kerr. The subcommittee will come to order. 

First, I want to welcome all of you here again and say to you that 
I look forward with pleasure to the postgraduate course I hope to 

et in the matter of the diversion of the waters of Lake Michigan. 
Thad thought I had the story on that a time or two before, but from 
the looks of the list here and the volunteers that you have to provide 
information, I guess maybe I do not know as much about it as I 
thought I did. 

I have a letter here from Senators Ives and Javits, which will be 
made a part of the record. 

(The letter is as follows :) 


JULY 25, 1958. 
Hon. DENNIS CHAVEZ, 
Chairman, Senate Committee on Public Works, 
United States Senate, Washington, D. C. 


DeAR SENATOR: Your committee is confronted with a most difficult problem 
in its consideration of the pending bills on additional diversion of Great Lakes 
water by the State of Illinois and the Metropolitan Sanitary District of Greater 
Chicago (H. R. 2; 8. 1123). Senator Ives has consistently opposed such leg- 
islation in the Senate, and Senator Javits, as attorney general of New York 
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from 1955 to 1957, appeared in the Supreme Court to oppose additional diversions 
sought by the Chicago Sanitary District in 1955. While we appreciate Chicago's 
problems, we cannot approve this bill. 

On the one hand, it has been made to appear, there are the sanitary problems 
of the Chicago area and navigational requirements of the Illinois Waterway ; 
on the other hand, there is the need to protect the rights of States bordering on 
_ Great Lakes, the Federal Government, and our good neighbor to the north, 

anada. 

At the outset, we do not believe there is any conflict in these two considera- 
tions. Chicago’s sanitary problems may be alleviated without the use of the 
water sought by these bills. The cost to Chicago would indeed be less than 
the loss to our own and other States under the diversion authorized by this bill. 
This bill would reduce the amount of less expensive hydroelectric power avail- 
able to consumers taking their requirements from New York and Canadian proj- 
— and interfere with navigation on the seaway and elsewhere on the Great 

akes. 

The bills upon which this committee is presently holding hearings are the 
latest in a long series of attempts to find a fair and satisfactory solution to the 
problems raised by the diversion of Lake Michigan water by the State of Illinois 
and the Chicago Sanitary District. The committee is well aware of the history 
of the attempts; we would, however, like to review this history to point up New 
York’s vital interest in this problam. 

In 1928 the diversion of Lake Michigan water through the Chicago Drainage 
Canal had reached a maximum of 10,000 cubic feet per second and the various 
States bordering on the Great Lakes, including New York, brought an original 
action in the Supreme Court to restrain Chicago from lowering the water level 
in the Great Lakes through a continuation of this action. The Court, on April 
21, 1930, handed down a decree limiting diversion by Chicago to 1,500 cubic feet 
per second, in addition to its domestic pumpage requirements—which constitute 
the normal water supply requirements of the city, also drawn from Lake Michi- 
gan. This 1,500 cubic feet per second flow is used for the purpose of providing 
sufficient navigation in the Chicago Canal and to flush the sewage deposited in 
the canal into the Mississippi River. 

While the 1,500 cubic feet per second diversion has remained constant during 
the last 20 years, the actual total amount of water withdrawn from the Great 
Lakes has been much higher and may well continue to increase. Recent total 
withdrawals have averaged 3,100 cubic feet per second—more than twice the 
allowance set out in the decree. This is due to the steady growth of the sanita- 
tion district’s domestic water requirements, due both to normal population 
increase in the area included in the district and the geographic expansion of the 
district to include and service additional communities. The growth of industry, 
which also draws its water under the domestic allowance, has also contributed 
to the increased diversion from Lake Michigan. This situation prompted the 
States of Wisconsin, Minnesota, Ohio, Pennsylvania, Michigan, and our own 
State of New York to move in the Supreme Court in 1957 to modify the existing 
decree, in order to require the district to return to Lake Michigan the water it 
was diverting for domestic pumpage, after adequate purification. This was done 
in order to preclude further lowering of the lake levels and to prevent injury 
to navigation and hydroelectric power production on the Niagara and St. Law- 
rence Rivers, and elsewhere on the Great Lakes. 

The Court declined to modify the decree in March 1958, but it left the door 
open for reapplication by the complaining States. 

Prior to the proposals presently being considered, other bills have been intro- 
duced in the Congress to allow Illinois and the sanitary district to take additional 
water from the lake. In two instances, 1955 and 1956, legislation passed both 
Houses of Congress and was sent to the President. On both occasions the bills 
were vetoed, the President citing as one of the basic reasons for that action the 
legitimate interests of the other States involved. In vetoing the bills, the Presi- 
dent stated in part: 

“The waters of Lake Michigan are interstate in character. It would seem to 
me that a diversion for the purpose of one State alone should be authorized only 
after general agreement had been reached among all the affected States.” 

No such agreement has been reached and none is in prospect. The opposition 
of the Great Lakes States to any increased diversion is indicated by their recent 
action in the Supreme Court. 
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The then Secretary of War, Henry L. Stimson, denied a request by the sanitary 
district in 1943 for increased flow up to 10,000 cubic feet per second and stated 
at that time: 

“In a word, every drop of water taken out at Chicago tends to nullify costly 
improvements made under direct authority of Congress throughout the Great 
Lakes, and a withdrawal of the amount now applied for would nullify such 
expenditures to the amount of millions of dollars, as well as inflict an even 
greater loss upon the navigational interests using such waters. On the other 
hand, the demand for the diversion of this water at Chicago is based solely upon 
the needs of that city for sanitation.” 

Secretary Stimson added that the problem is mainly one of the cost to Chi- 
cago in developing alternate means of disposal, that such other systems are 
possible and are used elsewhere, and that Chicago’s problem was not unique 
except, perhaps, as to its size. 

The projects to which Secretary Stimson referred have been increased in 
the intervening years by a number of major developments, in which the people 
of the State of New York and other Lake States, as well as all the other 
people of the United States, have a vital interest. The development cf hydro- 
electric facilities on the International Rapids section and the Niagara Falls 
area by the power authority of the State of New York at a cost of over a 
billion dollars, the opening of the St. Lawrence seaway, and the further invest- 
ment in the northern Great Lakes Channels are all based upon existing water 
levels and water flow in the Great Lakes. Millions have been invested both 
by States and private bondholders in such porjects, in addition to the amounts 
spent by the Federal Government and Canada. 

The present bill increases diversion by 1,000 cubie feet per second for a 
temporary period of 3 years, and contains a maximum limitation of 5,000 
cubie feet per second on total diversion and domestic pumping. The House 
committee stated in its report that, by this limitation, downstream interests 
are safeguarded and the effect of the diversion would be relatively small. But 
the greatest threat of injury from increased flow is not to the downstream 
States, since the increase may be suspended in times of flood in the Mississippi 
Basin. The greatest injury would result to the Lake States and to the 
Canadians whose water is being diverted. That nation has indicated its 
objection to the additional diversion in talks with the Department of State. 

The report of the Corps of Engineers on this increased diversion, printed 
as Senate Document 28, 85th Congress, estimated that a permanent 1,000 cubic 
feet per second increase would result in losses in dependable capacity by plants 
in New York and Ontario of 28,200 kilowatts based on extremely conservative 
estimates. It is estimated that the total loss over the 3-year period may be as 
high as $2,826,000. Under the treaty governing the power projects New York 
may well have to absorb this entire loss. While this represents a small per- 
centage decrease in the capacity of our State’s generation, it is a substantial 
sum and would deprive an area whose power requirements for home and in- 
dustrial use regularly exceed its capacity to supply such power. It would 
negate some of the great efforts of our State to expand power generation 
on the St. Lawrence and Niagara, and would do the same to Canadian efforts 
and investment. 

The temporary character of the diversion would, we fear, fail to offer an 
adequate solution—for we are all aware that such temporary measures soon 
become permanent. The next time the Chicago Sanitary District and the State 
of Illinois came to the Congress for such a bill, they will be able to say that 
they only wish to preserve the status quo—not to get anything now. On the 
basis of past performance under the 1930 decree, it might be assumed that 
little will be done in the interim to solve the Chicago sewage problem on a 
long-range basis. 

In a letter to the chairman of this committee, the Bureau of the Budget 
indicated that there were two methods of attacking the problem of sanitary 
conditions in the Illinois waterway. These are greater dilution through in- 
creased waterflow or the development of additional sewage-treatment facilities. 
Additional treatment is estimated to cost the district between $750,000 and 
$1,500,000 annually, as compared to navigation losses and power losses from 
the added diversion which are sure to be far in excess of that amount every 
year. We believe that, when expenses or losses are to be suffered either by 
the district or by the adjacent States and Canada, which have done nothing 
to create these conditions, they should clearly be borne by the party that cre- 
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ated the problem. That is an established rule of law in relationships among 
private citizens. 

During the 1957 action to modify the Supreme Court’s 1930 decree, as well as 
during the 1930 litigation, the complaining lakefront States indicated that the 
final solution to this problem lay in the establishment of additional treatment 
facilities by the sewage district. The Court, in its 19380 decree and in the 
report of the Court’s special master on this problem also indicated that this 
was the proper solution. We believe that such an approach is the most equitable 
for all concerned. Of course, the solution to this problem is expensive—but the 
failure to solve it is even more expensive, and that latter expense is to the people 
of the entire Nation, and our good neighbor to the north. 

The law as it exists at present is, in our opinion, a fair compromise. On the 
one hand, the States facing the Great Lakes, including ours, believe that the 
present, steadily increasing diversion should be reduced by requiring the Chicago 
Sanitary District to restore the water used for domestic pumping to the lake; 
on the other hand, the Chicago district would like to increase the existing di- 
version of Lake Michigan in the bills now being considered. The Supreme Court, 
under its decree, has retained jurisdiction to grant additional diversion on a 
balancing of the equities involved. It has done so on a temporary basis on four 
oceasions since 1930. 

We believe that passage of the present legislation, in the light of all these 
facts, would be inequitable to New York, the other Lake States, Canada and to 
all the people of the United States. It would involve lowering the level of the 
Great Lakes, reducing hydroelectric generation, interfering with navigation, and 
destroying the legal water rights of every other Great Lake State, and of 
Canada, in order to save Chicago from the construction of facilities which every 
other lake city has willingly undertaken. 

We trust that this letter may be included in the committee hearings. 

With warm regards. 

Sincerely, 
IRVING M. IvEs. 
JAcoB K. JAVITs. 


Senator Kerr. Senator Dirksen, of Illinois, intended to be here to 
testify. I have his letter in which he says: 

It is necessary for me to return to Pekin, IIl., for the funeral of my sister-in- 
law and I cannot, therefore, be on hand for the hearings. I would appreciate it 
if one additional hearing could be set that I might testify. 

We will work that out for Senator Dirksen. 

Here is a statement from Senator Charles Potter, of Michigan; a 
letter from F. N. Menefee, professor emeritus, engineering, U niversity 
of Michigan. The Greater Detroit Board of Commerce has a letter 
with a brief statement attached. And a letter from Edgar Bernhard, 

resident, the City Club of Chicago. The attorney general of the 

tate of Illinois, Latham Cantle, se ont a letter. And there i is a state- 
ment by Senator Joseph F. Clark, of Pennsylvania, to go into the 
record. 

(The above statements are as follows :) 


STATEMENT OF Hon. CHARLES E. Porter, A UNITED STATES SENATOR FROM THE 
STATE OF MICHIGAN 


Mr. Chairman, I wish to go on record as being vigorously opposed to enactment 
of H. R. 2 and 8. 1123, identical measures designed to increase on a so-called 
3-year-test basis diversion of water from Lake Michigan into the Illinois water- 
way. 

The level of Lake Michigan is seriously low. The United States Lake Survey 
has reported that the Lake Michigan water level reached its lowest point in 
nearly 6 years in December. The lowest level since 1949 has been predicted. 
Lake Michigan’s tributary waterways and inland lakes also are seriously low. 

Construction of the St. Lawrence seaway is progressing on schedule. The 
Federal Government is spending $141 million to deepen and improve the con- 
necting channels. Obviously, diversion of water from Lake Michigan will de- 
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press the Lake level, making costlier the improvement of the connecting 
channels. 

The loss of even 1 inch of draft for shipping, I am advised, would deprive the 
Great Lakes of 2 million tons of carrying capacity in 1 year. All the Great 
Lakes cities would suffer. The prospects of the entire area for increased eco- 
nomic growth built around the St. Lawrence seaway would be damaged by in- 
creased diversion of Lake Michigan water. 

The amount of cargo that can be handled in western Michigan ports suffers 
by any lowering of lake levels. Most of the cargo ships on the Great Lakes can 
be loaded to greater tonnages when water levels permit. Failure to load to 
full capacity results in a higher cost of raw materials for all plants obtaining 
supplies by water. Moreover, a significantly smaller number of tons shipped 
with a given number of available boats in any given season would be inevitable. 

One company advises that it is paying approximately 10 percent higher rates 
because of limited cargoes than it would pay under full cargo conditions. Any 
diversion of Great Lakes water would only intensify this economic disadvantage 
for business relying on water transportation. 

As I have indicated, Lake Michigan’s tributary waterways and inland lakes 
also are seriously low. And additional diversion of water at this time would 
have most adverse effects, not only on commercial shipping, but also upon pleas- 
ure boating, an important segment of Michigan’s second largest industry, her 
tourist trade. Even now, many who have invested substantial sums in boats 
are unable to get them into the lake because of the low water level. 

In its report of July 2d, the Bureau of the Budget indicated that the Depart- 
ment of State has now completed discussions with the Canadian Government on 
the proposed increased diversion. No formal indication has been received from 
the Government of Canada that there would be any change in its position on this 
legislation. In my judgment, Canada’s rights and equities in the proposed 
diversion are beyond dispute. President Eisenhower emphasized that the diver- 
sion of waters into and out of the Grett Lakes has historically been a proper 
subject of negotiation with Canada. In vetoing previous similar legislation, 
the President also emphasized, “The waters of Lake Michigan are interstate in 
character. It would seem to me that diversion for the purposes of one State 
alone should be authorized only after general agreement has been reached among 
all the affected States.” 

Unilateral action could well jeopardize our harmonious relations with 
Canada. I am advised that the Canadian Government has expressed interest 
in diverting water from the Columbia River in the Northwest. Certainly if 
our Government were to act unilaterally in diverting water from Lake Michi- 
gan, it would set a precedent for Canada to act similarly. 

I am greatly alarmed over the statement of the Bureau of the Budget that 
it would not object to legislation which would limit the period of an addi- 
tional diversion to 1 year. I am constrained to disagree with the belief ex- 
pressed by the Bureau of the Budget that 1l-year’s diversion would be less 
objectionable to Canada than the proposed 3-year diversion. 

Additional diversion of water from Lake Michigan even for 1 year would be 
a dangerous procedure. It is naive to think that the claim to these waters 
after 1 year’s use would be relinquished lightly. 

The Bureau of the Budget reports that there are basically 2 alternative 
methods of attacking the problem of sanitary conditions in the Illinois water- 
way—1l, dilution by means of additional diversion from Lake Michigan; the 
other, additional treatment measures by means of chlorination and aeration. 
It is reported that both methods could increase the supply of dissolved oxygen 
in the Illinois waterway to the same extent. Further, it would appear, ac- 
cording to the Bureau of the Budget that the cost of these two alternative 
methods of improving sanitary conditions in the waterway and the benefits 
which would result from them are about equal. 

Since the costs and benefits of the two alternative methods would appear to 
be equal it would be inconceivable in my judgment to take an alternative, 
namely diversion of water from Lake Michigan, which would do great damage 
to the sovereign States of the Great Lakes region with respect to navigation, 
recreation, conservation, fisheries, industrial use, and domestic water supply. 

One does not have to be a Solomon to choose the proper alternative method 
of attacking the problem of sanitary conditions in the Illinois waterway. Ad- 
ditional treatment measures by means of chlorination and aeration certainly 
would hurt no one, whereas additional diversion for the reasons I have given 
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would be damaging to not only my State of Michigan, but to the entire Great 
Lakes region. 

I urge that your committee not compromise this serious matter by recom- 
mending additional diversion for a period of 1 year based on the Bureau of 
the Budget’s present passive position. President Eisenhower has al- 
ready vetoed two almost identical measures for very sound reasons. In view 
of the low level of Lake Michigan it is more imperative than ever that addi- 
tional diversion be prohibited. 

I wish to thank the committee for this opportunity to express my views in 
strong opposition to this legislation. 





STATEMENT OF F. N. MENEFEE, PROFESSOR EMERITUS ENGINEERING, UNIVERSITY OF 
MICHIGAN 
J'ULY 16, 1958. 


Dear Senator Porrer: Thanks for your news release of July 1958, regarding 
H. R. 2 and 8. 1123, to permit an increase in water diversion for 3 years 
from Lake Michigan at Chicago. 

Your points opposing these bills are in my estimation entirely correct. For 
the following reasons as well as for those you mention, I hope for the good 
of the United States as a whole, the bills are defeated. 

1. They are a rehash of bills previously pressed and defeated or vetoed after 
ee consideration. There is no new evidence justifying a change in the 

ecision. 

2. Regardless of the 1909 treaty with Canada over boundary waters, stream 
input, and rainfall into Lake Michigan, minus evaporation, flows out the St. 
Lawrence and has since the discovery of America and long before. 

3. The 70-mile shoreline of Illinois on Lake Michigan has only 2 streams 
which did flow into Lake Michigan, namely the Chicago River and the Calumet. 
The Chicago has been totally diverted to the west and likewise a large part, 
if not all, of the Calumet. Illinois takes water from Lake Michigan and makes 
no contribution to it. 

4. One thousand cubic-feet per second taken from Lake Michigan deprives the 
Cornwall Ontario powerplant of 890 horsepower, to say nothing of the reduc- 
tion in horsepower at Niagara Falls above and Beauharnois and Lachine below 
Cornwall. 

5. From Toronto to Montreal, Canada lacks coal for generating power. Why 
should they relinquish their right to several thousand horsepower to bail out 
Chicago? 

6. Eastern Canada licoks reverently upon the old English water law which 
says “the lower riparian owner is entitled to the use of water in his stream 
unimpaired in quality and undiminished in quantity by the upper riparian 
owner.” 

7. Chicago can clean up the Illinois by addititonal treatment. 

8. Friendly relations between Canada and the whole of the United States 
should not be jeopardized by our lawmakers to appease one city in the United 
States. 

9. Congress would not for 1 minute consider this proposal of Chicago’s if 
Canada had a population of 170 million. 

10. It seems to me, the Bureau of the Budget is straddling or temporizing. 
The only circumstances that will change in 3 years are (a) Canada’s need for 
power will be greater. The same goes for industry in the Niagara Falls area. 
And (»b) cost to Chicago for greater or additional treatment will be greater. 

11. Once Chicago gets an increase for a year they will, if history repeats,’ 
be back for an extension of time, then another extension till they get—as they 
hope—a Congress that will be responsive to their demands. 


2As early as 1822 Congress authorized Illinois to survey and stake out a canal through 

ublic lands of the United States, connecting Lake Michigan with the Illinois River. * * * 
on that day down to the present, plans have been made and structures have been built 
for transportation purposes and at two locations powerplants have been installed, all 
incidentally using water drawn from Lake Michigan ; water which through the very nature 
of the projects finds its way into the Mississippi instead of the St. Lawrence, its natural 
channel since the time of discovery, exploration, and settlement of this continent, if not 


since the last glacial period. (From pp. 64 and 65, The St. Lawrence Seaway, by F. N. 
Menefee, copies in Library of Congress.) 
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GREATER DETROIT BoarD OF COMMERCE, 
Detroit, Mich., July 25, 1958. 

Dear SENATOR Kerr: The Greater Detroit Board of Commerce, representing 
commerce and industry in the Detroit metropolitan area, wishes to be placed on 
record as being opposed to the Great Lakes water diversion bill, 8. 1123. Please 
place this letter and attachments in the proceedings of the hearing on the 
proposed legislation. 

Extremely strong opposition exists in this area to any plan which proposes ad- 
ditional water diversion from the Great Lakes Basin. The mayor of Detroit, 
Louis C. Miriani, and members of the Detroit common council, have repeatedly 
expressed themselves on this matter. 

The attached brochure, Inches—Key to Tonnage, published at the time of the 
Great Lakes connecting channels celebration, vividly portrays the importance 
of every fraction of an inch of water to Great Lakes industry. 

We respectfully urge that your subcommittee take effective action to stop this 
harmful legislation. 

Sincerely, 
GERALD E. WARREN, 
Secretary, Port and Seaway Committee. 


{From the Detroiter, weekly publication of the Greater Detroit Board of Commerce, 
Detroit, Mich.] 


WATER DIVERSION THREATENS GREAT LAKES INDUSTRY 
(By Gerald E. Warren) 


Just over a year ago Detroit and Great Lakes industry played host to govern- 
mental leaders from around the Nation at the Amherstburg Channel celebration 
commemorating the start of the $136 million connecting channels project. This 
vital St. Lawrence seaway link was hailed as a most important step toward im- 
proving our water transportation system on the Great Lakes. The importance 
of the movement of vast quantities of bulk raw materials at low cost, such as 
iron ore, coal, stone, and other products essential to our industrial production, 
was emp. 

Today, however, congressional leaders who lauded the channels project at that 
time, are giving serious consideration to a bill, H. R. 2, which would reduce lake 
levels and the efficiency of the connecting channels and the seaway. This bill, 
passed by the House of Representatives, is being heard before the Senate Public 
Works Committee today. 

Congress, on the one hand, has approved $136 million at the seaway site to 
improve and modernize our Great Lakes water transportation system. On the 
other hand, it is considering passage of a bill that would allow the Chicago Sani- 
tary District to take an additional 1,000 cubic feet per second out of Lake 
Michigan. 

The foot-in-the-door technique used by the promoters of Great Lakes water 
diversion at Chicago is an old one. They proposed a 3-year study of the effect 
that such a diversion would have on lake levels. If approved, the pressure 
would then be applied to get 10,000 cubic feet per second, the desired goal of its 
proponents. Such a study is totally unnecessary. The Corps of Engineers com- 
pleted a study in 1957 which clearly shows that a permanent diversion of 1,000 
cubic feet per second would reduce lake levels appreciably. 

In the past, the President has twice vetoed similar legislation because it 
violated a code of neighborly conduct with our Canadian neighbors who also 
have a vital stake in what happens to the water levels in the Great Lakes 
Drainage Basin. 

The theme of the Amherstburg celebration last year was “Inches—key to 
tonnage.” The importance of even a fraction of an inch in lake levels, when 
it comes to the movement of huge tonnages of heavy bulk raw materials, can’t 
be overlooked or denied. Reduction of lake levels by a single inch means an 
annual loss to lake carriers of over a million and a half tons of cargo. 

The board of directors and the port of seaway committee of the Greater 
Detroit Board of Commerce therefore reaffirm their strong opposition to addi- 
tional diversion at Chicago for drainage and navigational purposes. 
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UNITED STATES SENATE, 
Washington, D. C., February 25, 1958. 
Mr. THEO W. SNEED, 
Public Works Committee, 
United States Senate, Washington, D. C. 


DEAR Mr. SNEED: I shall be more than grateful to you if you could have the 
enclosed correspondence from the City Club of Chicago, placed in the official 
testimony when hearings are held on the water-diversion proposal. 

Sincerely, 
EVERETT MCKINLEY DIRKSEN. 


City CLUB OF CHICAGO, 
Chicago, Ill., July 24, 1958. 
Hon. Rosert S. Kerr, 
Chairman, Rivers and Harbors Subcommittee of the Senate Committee 
on Public Works, Senate Office Building, Washington, D. C. 


Deak Simm: We are pleased to note that hearings have been scheduled for 
next week before the Public Works Committee of the Senate on a House- 
approved bill to authorize an increase in the diversion of water from Lake 
Michigan at Chicago for a trial period of 1 year. 

The City Club of Chicago has long been on record concerning the need for 
increasing the flow from the lake to the Chicago River. The proposed increase 
for a period of 1 year will permit a study to be made of the effect of an 
increase on navigation and sanitation. We, therefore, strongly endorse the bill 
that is pending and urge favorable action in the present session of Congress. 

Sincerely yours, 
EpGar BERNHARD, President. 


Urce INCREASED WATER DiverRsION From LAKE MICHIGAN 
RESOLUTION ADOPTED BY THE CITY CLUB OF CHICAGO BOARD, FEBRUARY 5, 1958 


There is now pending before the Senate of the United States H. R. 2 authoriz- 
ing the State of Illinois and the Metropolitan Sanitary District of Greater Chicago 
to divert an additional amount of 1,000 cubic feet per second of water from 
Lake Michigan into the Illinois Waterway for a period of 3 years to permit 
studies to be conducted under the direction of the Secretary of the Army, to 
determine the effect of such diversion and to report the results together with 
recommendations to Congress. The pending bill passed the House of Represen- 
tatives in the 85th Congress, 1st session, and is now pending along with Senate 
bill 1123, in the Senate of the United States. 

The City Club has for many years supported additional diversion of water 
from Lake Michigan and now supports the pending bill, for the following reasons: 

(1) Competent evidence has been presented to Congress at previous sessions 
which has demonstrated the necessity for the study proposed under H. R. 2 to 
enable Congress to take permanent action on the important question of diversion 
of water from Lake Michigan. 

(2) The complaining residents and business interests of certain lake states 
heretofore have opposed legislative measures for diversion on the basis of 
unproved allegations that lake levels would be materially reduced and hydro- 
electric power produced at Niagara Falls would be adversely affected. 

(3) A report by Major General Itschner, Chief of Engineers, United States 
Army, to the Secretary of the Army, dated January 29, 1957, and a report of 
the International Lake Ontario Board of Engineers to the International Joint 
Commission dated June 14, 1955, found that a temporary 3-year additional di- 
version of water from Lake Michigan at Chicago as proposed in H. R. 2 would 
have insignificant effect on both navigation and power production in other Great 
Lakes States. 

(4) Such additional diversion would be of great benefit to the people of Chi- 
cago and the State of Illinois, and would permit an adequate study to be made 
of the effect on navigation and sanitation. 

The City Club of Chicago urges passage of H. R. 2 by the Senate of the United 
States, which will authorize additional diversion of water from Lake Michigan 
for a 3-year period, and permit a study of the effect of such diversion on naviga- 
tion. 
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Re public hearing, Senate subcommittee on H. R. 2 and S. 1123. 


Hon. Rosert A. KERR, 
Chairman, Senate Subcommittee on Public Works, 
Senate Office Building, Washington, D. C. 

Dear SENATOR Kerr: The State of Illinois supports and joins with the State- 
ment of the Metropolitan Sanitary District of Greater Chicago being presented 
to the Senate Subcommittee on Puble Works in urging adoption of H. R. 2 
(O’Brien bill) and S. 1123 (introduced jointly by Senators Dirksen and Douglas), 
at the public hearing to be held by the said subcommittee on Monday, July 28, 
1958. 

The State of Illinois likewise accepts and approves the proposed procedure of 
tests, studies and report, as recommended by the Acting Secretary of the Depart- 
ment of Health, Education, and Welfare, Public Health Service, by his letter 
to Congressman O’Brien (Illinois) of May 14, 1958, whereby the actual addi- 
tional diversion of 1,000 cubic feet per second shall be only for 1 year during 
the 3-year study period proposed in H. R. No. 2 and 8. 11238. 

The State of Illinois is fully conscious of the unfortunate heated discussions 
the matter of diversion at Chicago has aroused over the years. The time is 
now ripe for the injection of light, rather than heat, in the deliberations. The 
procedure of tests and studies proposed by the Department of Health, Educa- 
tion, and Welfare, Public Health Service, with the actual increased annual 
diversion of 1,000 cubic feet per second limited to 1 year, we believe will provide 
the necessary light so as to dispose for all time of this presently highly con- 
troversial question. 

The State of Illinois therefore urges the Senate subcommittee and the Senate 
Committee on Public Works to approve the proposed study procedure referred 
to as above recommended by the Department of Health, Education, and Wel- 
fare, Public Health Service, and that H. R. 2 be favorably recommended 
by the committee to the Senate for adoption. 


Respectfully submitted. 
LATHAM CASTLE, 


Attorney General of the State of Illinois. 


STATEMENT OF Hon. JosepH S. CLARK, A UNITED STATES SENATOR FROM THE 
STATE OF PENNSYLVANIA 


I appreciate this opportunity to present my views and those of the distin- 
guished Governor of the Commonwealth of Pennsylvania, George M. Leader, in 
regard to H. R. 2, the bill to authorize the State of Illinois and the Metropolitan 
Sanitary District of Greater Chicago, under the direction of the Secretary of 
the Army to test, on a 3-year basis, the effect of increasing the diversion cf 
water from Lake Michigan into the Illinois Waterway, and for other , urposes. 

I am opposed to this bill and urge the subcommittee not to report favorably 
upon it. The arguments against any increased diversion have been stated time 
and time again since the diversion of waters from the Great Lakes Basin at 
Chicago into the Mississippi watershed began on January 17, 1900, and I will 
refer briefly to only three of those arguments which form the basis of my op- 
position to this bill. 

First, the increased diversion will inevitably lower the level of all of the 
}reat Lakes except Take Superior, and even though this decrease would mea- 
sure less than an inch on Pennsylvania’s shore on Lake Erie, there would be 
measurable damage to the shipping interests of the Commonwealth which gages 
ship bottom clearance at the Great Lakes locks and sills in fractions of inches. 

Second, there is no sound reason why the Congress of the United States 
should permit one State to take advantage of its unique natural position on 
the edge of two great watersheds to process municipal Sewage more cheaply by 
diverting waters of one watershed from their natural course and into the other 
at the expense of the navigation and power interests in all other States on the 
same and all lower levels on the Great Lakes and in our great and friendly 
neighbor to the north, Canada. In this connection I submit that it is pure 
“‘window-dressing” to justify this bill in terms of the need for further studies 
of the effects of the increased diversion, as set forth in section 2 of the bill. In 
the 58 years in which this diversion has been flowing continuously but at dif- 
ferent rates of flow, its effects have been studied exhaustively in all conceivable 
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aspects, and no convincing proof has been submitted to indicate further studies 
are needed. 

Third, the sanctioning of this increased diversion without full Canadian 
approval would set an extremely bad precedent in international iaw which would 
unquestionably be used against us in the sensitive and vital negotiations which 
our Government is engaged in with Canada concerning the development of the 
Columbia Biver Basin in our own Northwest. 

I would like to conclude these brief remarks by placing in the record of these 
proceedings for the consideration of the members of the subcommittee the state- 
ment of Governor Leader of Pennsylvania in opposition to H. R. 2: 


COMMONWEALTH OF PENNSYLVANIA, 
GOVERNOR'S OFFICE, 
Harrisburg, June 6, 1958. 
Hon. JosePH 8. CLARK, 
Senate Office Building, 
Washington, D.C. 

Dear Joe: I wish to call to your attention the very serious adverse effects 
upon Pennsylvania of 8.1123. This bill would permit the Metropolitan Sanitary 
District of Chicago, Ill., to divert out of the Great Lakes 2,500 c.f.s. (cubic 
feet per second) of water for a period of 3 years. At the present time, the 
Metropolitan Sanitary District diverts 3,500 c.f.s from the Great Lakes Basin 
pursuant to a decree of the United States Supreme Court. 

The additional diversion which would be authorized by this bill would lower 
the level of Lake Erie 114 to 2 inches. While this may appear to be but a 
slight matter, it would affect adversely all riparian landowners and seriously 
interfere with the operations of the port of Erie. Much effort and funds 
have been expended to maintain a deep channel at this port. The lowering of 
the lake level vitiates this work. 

Moreover, the lowering of the lake level would result in a loss of 1 to1% 
million tons of shipping each year for each inch by which the lake level is 
lowered. The Great Lakes barges, which carry so much of the commerce of 
this region, are loaded to the nearest inch. Consequently, the maintenance of 
lake levels is of utmost importance to the shipping industry and the commerce 
of the Great Lakes area. 

The lowering of the lake level also affects the power potential at Niagara. 
Since a large section of Pennsylvania will be among the preferred users when 
the hydroelectric power is developed, this potential loss of cheap power also 
affects Pennsylvania adversely. 

The diversion of water, one of our most precious natural resources, out 
of its watershed area in order to benefit some other area constitutes a new 
and dangerous principle of law. The companion bill to S. 1123 has already 
passed the House. No representative from Pennsylvania appeared to protest 
the bill. I urge that you vote against this measure and protest its passage. 

With kindest personal regards, I am 

Sincerely yours, 
GrorGE LEADER. 


Senator Kerr. The distinguished senior Senator from Pennsylvania 
is a member of this committee and a very highly regarded and re- 
spected one. He indicates he will take the matter under advisement 
as to whether or not he will make an oral statement or file a written 
one for the record. 

Senator Martin. Mr. Chairman, maybe I ought to disqualify 
myself. 

Senator Kerr. No. 

Senator Dovexas. We feel confident you will lean over backward. 

Senator Martin. That is the trouble. 

Senator Kerr. He that leaneth over backward should do so against 
a very strong fence. 

The hearing will be on H. R. 2 and S. 1123. 
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(The bills are as follows :) 


[H. R. 2, 85th Cong., 1st sess.] 


AN ACT To authorize the State of Illinois and the Metropolitan Sanitary District of 
Greater Chicago, under the direction of the Secretary of the Army to test, on a three-year 
basis, the effect of increasing the diversion of water from Lake Michigan into the Illinois 
Waterway, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That, in order to provide a basis for a study 
of the effect of increased diversion of water from Lake Michigan upon the 
Illinois Waterway and the degree of improvement in such waterway caused 
thereby, the effect of such increased diversion upon commerce among the sev- 
eral States and navigation on the Great Lakes and the Illinois Waterway, and 
the extent to which such increased diversion may affect the level of Lake 
Michigan, authority is hereby granted to the State of Illinois and the Metro- 
politan Sanitary District of Greater Chicago, under the supervision and direction 
of the Secretary of the Army, to withdraw water from Lake Michigan, in addi- 
tion to all domestic pumpage, at a rate providing a total annual average of 
not more than two thousand five hundred cubic feet of water per second, to 
flow into the Illinois Waterway during the three-year period which begins on 
the date of enactment of this Act, subject to the following limitations: 

(1) The maximum direct diversion from Lake Michigan shall not at any time 
exceed a flow of five thousand cubic feet per second ; 

(2) The Secretary of the Army shall at all times have direct control and 
supervision of the amounts of water directly diverted from Lake Michigan; 

(3) The Secretary of the Army shall not allow any water to be directly 
diverted from Lake Michigan to flow into the Illinois Waterway during times 
of flood in the Lllinois, Des Plaines, Chicago, or Calumet Rivers; and 

(4) With respect to the regulation of flows along the Illinois River, particu- 
larly at Pekin, Illinois, the diversion authorized by this Act in accordance with 
this section will be regulated with the objective of maintaining a uniform 
flow at Pekin of 8,000 cubic feet per second when such uniformity of flow is 
feasible, as determined by the Chief of Engineers and the Secretary of the 
Army, and when maintenance of this uniformity will not conflict with or inter- 
fere with the preceding provisions of this section. 

Sec. 2. As soon after the date of enactment of this Act as is possible, the 
Secretary of the Army shall cause a study to be made of the effect on Lake 
Michigan and on the Illinois Waterway of the increased diversion authorized 
by the first section of this Act, and the improvement in conditions along the 
Illinois Waterway which may result from such increased diversion. The Secre- 
tary of the Army shall report to the Congress on or before January 31, 1961, the 
results of such study. Such report shall contain recommendations with respect 
to continuing the authority to divert water from Lake Michigan into the Illinois 
Waterway in the amounts authorized by this Act, or increasing or decreasing 
such amounts. 

Passed the House of Representatives May 22, 1957. 

Attest: 

RateH R. Roserts, Clerk. 


[S. 1128, 85th Cong., 1st sess.] 


A BILL To authorize the State of Illinois and the Sanitary District of Chicago, under the 
direction of the Secretary of the Army, to test, on a three-year basis, the effect of 
increasing the diversion of water from Lake Michigan into the Illinois Waterway, and 
for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That, in order to provide a basis for a study 
of the effect of increased diversion of water from Lake Michigan upon the [Il- 
linois Waterway and the degree of improvement in such waterway caused there- 
by, the effect of such increased diversion upon commerce among the several 
States and navigation on the Great Lakes and the Illinois Waterway, and the 
extent to which such increased diversion may affect the level of Lake Michigan, 
authority is hereby granted to the State of Illinois and the Sanitary District 
of Chicago, under the supervision and direction of the Secretary of the Army, 
to withdraw water from Lake Michigan, in addition to all domestic pumpage, 


29691—58 2 
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at a rate providing a total annual average of not more than two thousand five 
hundred cubic feet of water per second, to flow into the Illinois Waterway dur- 
ing the three-year period which begins on the date of enactment of this Act, 
subject to the following limitations: 

(1) The maximum direct diversion from Lake Michigan shall not at any 
time exceed a flow of five thousand cubic feet per second ; 

(2) The Secretary of the Army shall at all times have direct control and 
supervision of the amounts of water directly diverted from Lake Michigan; 
and 

(3) The Secretary of the Army shall not allow any water to be directly di- 
verted from Lake Michigan to flow into the Illinois Waterway during times 
of flood in the Illinois, Des Plaines, Chicago, or Calumet Rivers. 

Sec. 2. As soon after the date of enactment of this Act as is possible, the 
Secretary of the Army shall cause a study to be made of the effect on Lake 
Michigan and on the Illinois Waterway of the increased diversion authorized 
by the first section of this Act, and the improvement in conditions along the 
Illinois Waterway which may result from such increased diversion. The Sec- 
retary of the Army shall report to the Congress on or before January 31, 1961, 
the results of such study. Such report shall contain recommendations with 
respect to continuing the authority to divert water from Lake Michigan into 
the Illinois Waterway in the amounts authorized by this Act, or increasing 
or decreasing such amounts. 

Senator Kerr. Senator Douglas, one of the joint authors of S. 1123, 
is recognized. 


STATEMENT OF HON. PAUL H. DOUGLAS, A UNITED STATES 
SENATOR FROM THE STATE OF ILLINOIS 


Senator Doveias. Mr. Chairman and members of the subcommit- 
tee, let me first express my appreciation for the willingness of the 
committee to take up this matter in these final busy days. “My remarks 
will be brief. I will not go into the long and familiar history of the 
legislation now before the committee, H. R. 2 and the companion 
Senate bill, S. 1123. 

It is ntthciet at this time to say that the problems sought to be 
remedied by this legislation are as real and as much in need of study 
and correction as provided in this bill as they were at the time the 
matter was first considered during the 83d Congress. The large pop- 
ulation and industrial growth occurring within the limits of the 
Metropolitan Sanitary District of Greater C hicago create a greater 
urgency than ever for prompt and decisive action. 

The Congress on two occasions has ¢ learly recognized its right and 
duty to legislate on this subject by giving signific ant bipartisan ma- 
jority votes to H. R. 3300, 83d Congr ess, and H. R. 3210, 84th Con- 
gress. H. R. 2 in this ie passed the House in May 1957 by a 
vote of 222 yeas to 143 nays. The present bill before the committee, 
H. R. 2 and S. 1123 are similar to those of the prior Congresses. 

I may say that the Senate bill simply repeats word for word the 
House bill introduced by Congressman O’Brien. 

The President on each occasion chose to veto the acts of Congress 
and stated several reasons for the veto. I shall not analyze the rea- 
sons for the Presidential veto at this time, but will call the attention of 
the committee to page 6 of House Report No. 369, 85th Congress, the 
report of the Committee on Public Works of the House of Represent- 
atives on H. R. 2, where the objections are set forth and answered as 
either no longer existing or as having been met. I suggest this sec- 
tion of the House report be made a part of the record of these hear- 











DIVERSION OF WATER FROM LAKE MICHIGAN 13 


ings, and be considered also for inclusion in the report of the Senate 
committee. 

Senator Kerr. They will be included in the record. 

(The portion of the report referred to is as follows :) 


VIEWS OF THE COMMITTEE 


The bill authorizing diversion, H. R. 3300, introduced in the 838d Congress, 
was vetoed by the President on four grounds: 

1. Existing diversions were adequate for navigation in the Illinois Water- 
way and the Mississippi River. 

2. All methods of control of lake levels and protection of property on 
the Great Lakes should be considered before arbitrarily proceeding with 
the increased diversion. 

3. The diversions are authorized without reference to negotiations with 
Canada. 

4. Legitimate interests of other States affected by the diversion may be 
adversely affected. 

The bill in the 84th Congress, H. R. 3210, was also vetoed by the President. 
In the veto message he repeated the above points, with the exception of point 1, 
as reasons for his veto. It would appear that the effect of the diversion on 
navigation is not now an issue insofar as a veto is concerned. The remaining 
points may be analyzed as follows: 

With respect to point 2, the control of lake levels, it would appear that this 
matter has been satisfactorily settled. The Corps of Engineers testified that 
their studies were complete as contained in the recently published report, 
Senate Document No. 28, 85th Congress. Although general studies on lake 
levels will be continued under existing authority for a comprehensive report, it 
was testified that no further data were necessary and no additional conclusions 
are expected to be reached with respect to the diversion of Lake Michigan water 
at Chicago. This does not mean, however, that studies by the Public Health 
Service will not be necessary. The temporary diversion authorized by the bill 
for a 3-year period would apparently be needed primarily by the Public Health 
Service in connection with pollution control studies, and the Corps of Engineers 
would only be involved to the extent of coordinating their findings with those 
of the Public Health Service and possibly preparing the final combined report. 
To sum up, it would appear that point 2 should no longer be a reason for a 
veto. 

With respect to point 3, in regard to the negotiations with Canada, the State 
Department pointed out that these negotiations were now proceeding, based on 
the Corps of Engineers report, and that they were being expedited to the greatest 
extent possible. If the negotiations are concluded satisfactorily before the bill 
reaches the President, then this point should not cause a veto. If, on the other 
hand, action is not taken on the bill and satisfactory conclusions are reached 
with Canada, the matter might have to be put over to next year with a con- 
sequent delay. It would appear, therefore, that this point should not be given 
sufficient weight to stop or delay action on the bill. 

With respect to the last point—the objections of some States to the diver- 
sion—the fact that the diversion is only temporary and for the purpose of a 
study, and the fact that downstream interests are safeguarded by limiting the 
maximum diversion to 5,000 cubic feet per second and prohibiting diversion 
during times of flood, would seem to indicate that there is no reason to take a 
different point of view than has been taken by the last two Congresses. This 
is fortified by the findings of the Corps of Engineers, which indicate the rela- 
tively small effect of the termporary diversion, most of which is not measurable. 


Senator Doveras. But there are even stronger reasons for believing 
that the principal grounds of the President’s objections have now been 
removed. 

Great efforts have been made by the mayor of Chicago, the Metro- 
politan Sanitary District of Greater Chicago, the appropriate con- 
gressional committees, the able sponsor of H. R. 2, Hon. Thomas J. 
O’Brien, and interested agencies of the Federal Government which 
have a responsibility in connection with this vital problem to find a 
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solution which will reduce or remove the voiced objections to the bill. 
I am advised that a solution has now been found, which is satisfactory 
to those working most closely with this problem, and which should 
remove any plausible grounds for objections by others. 

With these new provisions, objections to the bill on the grounds of 
lowered lake levels, alleged threats to navigation, kilowatt-hour losses 
and the like—which were highly speculative, at the most—should 
disappear. 

The needs are urgent and great, and I urge prompt and favorable 
action by the committee. 

Mr. Chairman, subject to your pleasure we had a conference this 
morning and agreed upon an order of presentation, and if it is satis- 
factory to you, I should like to have the privilege of introducing vari- 
ous members who are to testify. 

Senator Kerr. You mean various witnesses ? 

Senator Doveias. Various witnesses for the affirmative, yes. 

Senator Kerr. We will be delighted to have you do that. I would 
suppose that we would hear the Senators and Congressmen present, 
— then we will come back to you for that purpose on the affirmative, 

enator. 

Senator Dovetas. May I say that as you have stated, my colleague, 
Senator Dirksen, who joined with me in introducing the Senate 
equivalent to the House bill, is, of course, in favor of this measure and 
was only prevented from being here because of the death of his sister- 
in-law; that the attorney general representing the Illinois State 
administration in his letter which you mentioned, will be made a part 
of the record in support of the measure. 

May I ask that the real author of this bill, Congressman O’Brien of 
Illinois, be given the privilege of making the initial statement ? 

Senator Wier. Mr. Chairman. 

Senator Kerr. The Senator from Wisconsin. 

Senator Witey. I think in the interest of good procedure that I 
should be permitted to make a statement, and after that let the affirm- 
ative prove its case. We will then put on our witnesses. But there 
is another reason, I am sure the distinguished Senator from Illinois 
will agree, I have a Judiciary Committee meeting at 10:30, and I will 
say we have battles on there also, and I think I had my secretary 
present this matter to the secretary of your committee, and I think it 
was tentatively agreed that I should be privileged to make this state- 
ment. I think in the interest of orderly pr ure that is the way to 
carry on. 

Senator Doveras. Mr. Chairman, of course, I have no objection to 
this request by the Senator from Wisconsin. I had not known of his 

revious engagement. I will defer both to him and, of course, to the 
hairman. 

Senator Kerr. Very good, Senator. 

Senator Wixey. The distinguished Senator from Illinois is always 
so courteous, even when we discuss the interest of labor on the floor of 
the Senate, as we did recently, when he did not represent the poor 
laboring man. Do you remember? 

Senator Kerr. I will say the remark is enjoyable, but to what sec- 
tion of the bill does it refer ? 
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Senator Witry. All I ask is that the committee simply be watered 
down so that they can be cool after the Senator presents his case so 
that we will have a chance to present ours. 

Now, can I make my statement ? 

Senator Kerr. That was arranged some little time ago. 


STATEMENT OF HON. ALEXANDER WILEY, A UNITED STATES 
SENATOR FROM THE STATE OF WISCONSIN 


Senator Witry. Thank you, Mr. Chairman, very much. 

Mr. Chairman, and members of the subcommittee, we have a most 
important duty to perform here today, you and I. It is your respon- 
sibility, of course, to hear and pass upon the merits of the facts and 
arguments in relation to this bill, a bill to divert water from the Great 
Lakes—the Great Lakes, not simply from Lake Michigan, but it is the 
Great Lakes, as will be shown—down the Chicago drainage canal. 

The Court has passed upon the subject once before, and Chicago is 
now diverting a certain amount of water, as you know. This bill 
would punch a wider hole, not only in the shores of Lake Michigan, 
but also in our carefully built, friendly relations with our neighbor to 
the north—Canada. And I stress that. We are having troubles 
enough now without getting into this question of rights of water 

- diversion. 

I ask permission to file a memorandum of the legal precedents rele- 
vant to the testimony you will hear during this hearing. I shall file 
it as soon as I can after the close of the hearing. Can I file such? 

Senator Kerr. Yes, sir. 

(The memorandum referred to is as follows :) 


MEMORANDUM OF SENATOR WILEY IN OPPOSITION TO H. R. 2 AND §S. 1123, 
DISCUSSING THE LAW AND EQUITIES 


May it please the committee, I and many other Senators are opposed to 
H. R. 2 because both the law and the equities are against it. 

First, the equities. 

They appear, to me, to be against the bill. There is one apparent but specious 
exception; i. e., the city of Chicago has a sewage problem. But the city has 
grown large in population and industry without spending enough money to 
adequately purify its own sewage and industrial waste, as other modern lake 
shore communities have done. 

The equities against the bill are: 

1. Chicago, having created its own waste, should pay to dispose of it. 

2. The prime purpose of the bill is to save Chicago money in its sewage 
operations. 

8. The Chicago Sanitary District, established to do this job, has allowed 
purification to slump in the last several years, with resulting odor in the Chicago 
River. 

4, There is no health problem involved. 

5. There is no problem of transportation which this bill would solve. The 
witness for the Army engineers admits this (transcript, pp. 315, 317). The 
transportation argument is a pretense to attempt to bring diversion within Fed- 
eral constitutional principle. 

6. The bill would not end the Chicago diversion controversy, but only stir 
it up. The other Lake States expect to file a lawsuit attacking the constitu- 
tionality of the law, if enacted, on the ground that the Federal Government has 
no greater authority in the premises than to regulate and facilitate transpor- 
tation. 

7. The Great Lakes riparian States have a legal ownership interest in the 
waters of the Great Lakes which they are entitled to protect. 
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8. This right is subject only to the Federal Government’s limited jurisdiction 
over interstate navigation. 

9. This bill would give Canada a trump card for diverting water from the 
Columbia River away from the United States, besides roiling our friendly re- 
lations with Canada at a most inopportune time. 

10. The diversion would reduce the hydroelectric power production at and 
near Niagara, on both sides of the river, although these powerplants will be 
in position to use all available normal waterflow by the time the major effect 
of a temporary Chicago diversion would reach them. Consequently, their pro- 
duction would be substantially lessened. 

11. A temporary 1-year diversion would have its maximum effect at the 
Niagara powerplant about 3 to 3% years later, and the effect would continue 
for the ensuing 15 years. 

12. (a) The United States Supreme Court decree of April 21, 1930, limiting 
diversion by Chicago to 1,500 cubic feet per second allowed an additional di- 
version of Chicago’s “domestic pumpage requirements”; i. e., the normal water- 
supply requirements of the growing city from Lake Michigan. This domestic 
pumpage has risen to about 1,800 cubic feet per second, so that the authorized 
diversion is now 3,300 cubic feet per second, and growing daily. 

(0) One of the arguments of the city is that the population will soon have 
increased by half a million additional people, and that additional industry is 
also expected, so that Chicago will need greater sewage disposal. The sewer 
capacity of the city is 53,000 feet per second. How much water does Chicago 
ultimately expect to get? 

(c) A suit filed in 1957 by Wisconsin, Minnesota, Ohio, Pennsylvania, Michi- 
gan, and New York asking the Supreme Court to order Chicago to cleanse and 
return its domestic pumpage to Lake Michigan was opposed and dismissed 
without prejudice, so that the plaintiffs could plead more facts, as they are pre- 
paring to do. 

13. Presidential vetoes blocked similar bills in 1955 and 1956 because: 

(a) Existing diversions are adequate for navigation on the Llinois 
Waterway and Mississippi River. 

(b) All methods of control of lake levels and protection of property on 
the Great Lakes should be considered before arbitrarily proceeding with 
the proposed increased diversion. 

(c) The diversions are authorized without reference to negotiations 
with Canada. 

(d) The legitimate interests of other States, affected by the diversion 
may be adversely affected. 

To an equally important extent, the same objections can be and are made to 
this bill. 

14. Other States and localities on or near the Great Lakes would be inclined 
to start diverting for their own benefit. In the mad scramble to divert, lake 
levels would be more seriously reduced. (Some Texans have even suggested a 
pipeline from the Great Lakes to Texas. ) 

15. The Supreme Court has jurisdiction of the matter in a pending case in 
which it has, four times since 1930, granted temporary relief by authorizing 
added diversion at Chicago. 

16. Surface levels of Lake Michigan and tributary waters are seriously low, 
and are destined to go lower. 

17. The damage of diversion to lake transportation is illustrated by the 
theme of the Amherstburg celebration of the connecting channels in the sea- 
way, “Inches Key to Tonnage.” It is estimated that a drop of 1 inch loses 
1% million tons of shipping. Shippers, better than Army engineers, can estimate 
the value of this shipping loss. 

18. Chicago takes from, but does not contribute to, the water of Lake Michi- 
gan, although, in the natural state, the Chicago and a neighboring river both 
flowed into and fed Lake Michigan before Chicago reversed their flow and 
diverted their waters into the Mississippi Basin. 

19. The precedent of this bill would undermine confidence in the future 
reliability of the St. Lawrence seaway, for, if Congress can do it once, it can 
reduce water levels again and again. The seaway could be “inched away” by 
successive inch-by-inch reductions in the lake levels. This trend is absurd, in 
view of the time and money the United States has spent in building the sea- 
way and dredging harbors which it is to serve with oceangoing vessels as well 
as lake vessels. 
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20. No further study of the Chicago River is needed, since its condition has 
been studied for 58 years under varying waterflows. 

21. The study of the beneficial effect on sewage disposal of diverting an 
extra 1,000 cubic feet per second for 1 or 3 years would be useless unless Chi- 
cago expected to make the diversion permanent if and when the study showed 
improving sewage conditions in the Chicago River. And, of course, permanent 
diversion would do permanent harm to the Great Lakes and riparian owners 
and States. 

22. Diversion can increase when lake water level is low, and decrease when 
it is high, providing only that the average does not exceed 1,000 extra cubic 
feet per second, or a maximum of 5,000 cubic feet per second at any 1 time. 
This would accentuate the effect during low water. 

23. The argument about utilizing power capacity at Lockport on the Illinois 
Waterway system must presume permanent diversion to be a substantial point. 

24. Congressman Tom O’Brien, of the Fifth Congressional Distret of Illinois, 
wrote to the White House under date of July 18, 1957, ‘““‘The Department has 
now advised me, too, that, unless and until the Canadian Government with- 
draws its objection, it will have no alternative but to recommend again that the 
legislation authorizing the experiment be vetoed” (transcript, p. 92). 

25. The Canadian Embassy under date of February 13, 1956, wrote to the 
Secretary of State that, “I am accordingly instructed to make clear that, in the 
view of the Canadian Government, the enactment of the proposed legislation 
would be prejudicial to the navigation and power interests of both countries.” 
(Transcript p. 98.) 

26. (@) Under date of July 28, 1958 (the opening day of this hearing) the 
Department of State transmitted to the chairman of the Senate Committee on 
Public Works copy of a Canadian aide memoire dated January 6, 1958. In it 
the Canadian Government referred to “useful conversations between United 
States and Canadian officials * * * held in Ottawa on July 9, 1957” and stated 
that it assumed that “full consideration will be given” by the United States 
“to the economic harm which may be done to navigation and hydroelectric 
generation in both countries” by diversion. It added that, if it should agree to 
divert Canadian water into the Great Lakes Basin to compensate for a Chicago 
diversion, “it would be equitable that an equivalent amount of water should 
remain available for use in hydroelectric power generators by the Ontario in- 
terests at St. Marys Falls, Niagara Falls, and in the international section of 
the St. Lawrence River until the effects of the proposed temporary diversion will 
have ceased to be felt in the Great Lakes system” (i. e., for 18 or more years). 
The aide memoire specifically “reserved” “all rights under the provisions of the 
Boundary Waters Treaty of 1909”. (Transcript, pp. 160-163.) 

This is certainly a polite and diplomatic objection, and statement of a claim 
to compensation, if the Chicago diversion should nevertheless take place. 

(bv) The Bureau of the Budget has written the Public Works Committee that 
“No formal indication has been received from the Government of Canada that 
there will be any change in its position on this legislation. However, it is be- 
lieved that the more limited authorization [of a 1-year diverson] would be 
less objectionable to Canada than the proposed 3-year diversion.” Of course! 
But, “less objection” is still an “objection”. 

(c) The past and present cumulative diversion amounts to 3 inches lower 
Lake level (Tr. 617). More than half the load changes posted are 1 inch only 
(Id.). Among many millions spent for dredging, Milwaukee has spent $10 mil- 
lion to improve its docks and deepen the draft of its channels. The city does 
not want its investment jeopardized by having inches constantly skimmed off 
the top of Lake Michigan, at the same time that it is spending great sums of 
money to deepen its harbor. “It is willing to accept God-made conditions, but 
the situation at Chicago is man-made.” 

27. Chicago did not voluntarily comply with the Supreme Court’s decision; 
but had to be cited for contempt in order to force its compliance, according to 
Senator Bricker who represented the other Lake States in the contempt pro- 
ceeding. 

Second, the law. 

The United States Supreme Court held that “the Treaty of January 11, 1909, 
with Great Britain, expressly provides against uses affecting the natural level 
or flow of boundary waters without the authority of the United States or the 
Dominion of Canada within their respective jurisdictions and the approval of 
the International Joint Commission agreed upon therein” (Sanitary District of 
Chicago v. United States, 266 U. S. 405 at 426). 
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Besides, the Treaty of 1909 reserved the rights of Canada and the United 
States (Transcript, p. 341 and Naujoks, in the Chicago Water Diversion Con- 
troversy, 30 Marquette Law Journal, 150, 228 at 248. See also 31 Idem. 28 (De- 
cember 1946, February 1947 and May 1947). 

In some circumstances, individuals injured by diversion may sue in the 
diverting country, as if their injury had occurred in the diverting country, to 
protect their water rights (Idem.). The remedy may, of course, be damages or 
injunction. Such private remedy is not available to “cases already existing”, 
so, the Chicago diversion may be partially free from private suit by Canadians. 

The international law applicable to diversion from Lake Michigan requires 
ihat there be “equitable apportionment” between the adjoining countries. (Let- 
ter, opinion of legal adviser, Department of State, dated July 29, 1958; memo- 
randum dated July 26, 1956, of William Roy Vallance, assistant legal adviser, 
Department of State in 1956 (longtime legal adviser to the International Joint 
Commission, American Section, recently retired) ; address of Prof. Charles E. 
Martin, University of Washington, 1957 Proceedings, American Society of Inter- 
national Law, report of committee on uses of international waters, section 
of international and comparative law, American Bar Association; address of 
John G. Laylin, of Covington & Burling, 1957 Proceedings, supra at p. 36; resolu- 
tion of Inter-American Bar Association, November 19, 1957.) 

The Harmon doctrine of unilateral diversion has long since been abandoned. 
Laylin (at p. 36, supra) states: “The Harmon concept that the territorial 
sovereign has the legal right to deal with an international river as it chooses 
has long been dead. Recent attempts to revive its ghost have collapsed. The 
benefits of a water resource of international concern must, as a matter of law, 
be shared equitably by the territorial sovereigns.” 

Canada still objects to the diversion (aide memoire of January 6, 1958, trans- 
mitted with letter dated July 28, 1958, to Senator Chavez, as chairman of the 
Senate Committee on Public Works, from William R. Macomber, Assistant Secre- 
tary of State). Again, the Bureau of the Budget letter dated July 2, 1958, to 
Senator Chavez with reference to a possible compromise of a 1-year instead 
of a 3-year diversion, indicates Canada would have objection even to that. The 
language of the memorandum is: “The Department of State has now completed 
discussions with the Canadian Government on the proposed increased diversion. 
No formal indication has been received from the Government of Canada that 
there would be any change in its position on this legislation. However, it is ° 
believed that the more limited authority discussed above would be less objection- 
able to Canada than the proposed 3-year diversion.” 

It is, I understand, axiomatic in domestic water law that riparian Owners and 
riparian States have ownership interests in the waters on the shores of which 
they are. Just what these ownership rights are is often decided by litigation. 
The Great Lakes States other than Illinois obtained an adjudication of these 
ownership rights when they obtained an injunction against Chicago diversion in 
excess of 1,500 cubic feet per second plus “domestic pumpage” (Wisconsin v. 
Illinois (281 U.S. 696) (19380) ). 

The Federal Government has, under the Federal Constitution, no ownership 
rights in the waters of Lake Michigan, but only the power to facilitate naviga- 
tion which it obtained under the interstate commerce clause of that Constitution. 
(See testimony of Attorney General Paul L. Adams, of Michigan, at the hearing. 
Transcript, pp. 574-576. ) 

The record is replete with evidence that even a 1-year diversion will cause sub- 
stantial damage to riparian interests and to shipping and waterpower generation. 

And the testimony was that much greater damage would be caused by longer 
diversion, or by the permanent diversion, to which temporary diversion can only 
be a prelude on the basis of proponents’ basic argument. 

For, why experiment for a year to see if additional diversion helps dispose 
of Chicago sewage, if additional diversion is then to continue no longer? 

The riparian doctrine gives those who object to this bill a property right, as 
well as a moral and equitable right to prevent the diversion of water from Lake 
Michigan. Even the “beneficial use’ doctrine does not give any comfort to the 
proponents of this bill. The beneficial use doctrine sets up a high standard 
that the applicant for additional water should have proved that it has utilized 
all reasonable means for the most efficient and economical use of the water al- 
ready diverted. It is submitted that the Chicago Sanitary District has not 
satisfied this burden of proof and is not entitled to any additional water. 

The bills should be tabled by the subcommittee. 

Respectfully submitted. 
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Senator Wirny. As you have heard before, the Chicago drainage 
canal, if allowed this diversion, would drain off water from Lake 
Michigan to such an extent that the level of the entire Great Lakes 
would be adversely affected. 

The bill would allow an average diversion of 1,000 cubic feet per 
second above the average 1,500 cubic feet per second, permitted by 
court decree, and the constantly increasing Chicago domestic pump- 
age. An average of 1,000 cubic feet per second would allow a much 
larger diversion in time of drought. Now, that is important. I 
remember when the Senator and I debated this matter in 1957. I 
called attention then to just what that meant. They need not take 
it when they do not need it. But then they want to take it all; so 
they say, take as much as they can when they do need it, not to exceed 
a maximum flow at any one time of 5,000 cubic feet per second. As 
I said, an average flow of 1,000 cubic feet per second would allow a 
much larger diversion in time of drought if it were offset by no 
diversion, or a small diversion, in times of freshet—just so long as 
the average would figure out to a mathematical average 1,000 cubic 
feet per second. 

As far away as the power station at the eastern portion of the 
Great Lakes system—get that, Mr. Chairman—the flow of water, and 
the resulting production of electricity, will be substantially reduced. 
Plans have been made on the basis of the larger power production. 

No arrangements have been concluded with Canada for the diver- 
sion into the Great Lakes system of any water rising in Canada and 
now flowing into Hudson Bay. This is true, although we hear much 
from time to time from the proponents of this legislation about the 
possibility of diverting Canadian water from Hudson Bay into the 
Great Lakes system. The fly in that ointment of this argument is 
that it has never been arranged. The decision would have to be made 
by the Canadians as well as ourselves. And the work would have to 
be authorized, financed, completed, and put into operation before we 
could count on that additional water. These things have not hap- 
pened. 

And, if we begin now unilaterally to divert border waters away 
from Canada for the exclusive use of the United States, how can we 
expect cooperation from the Canadians in willingly diverting Cana- 
dian water from the Hudson Bay for the benefit of the United 
States ? 

Whenever our Wisconsin harbors, and also the harbors in other 
States, are dredged to deepen them for larger freight-carrying vessels, 
we are haunted by the fear that the harbor level will be lowered by as 
much as we dredge out the channel, if the Chicago water “steal” 
should be utilized. 

This injury will increase as the St. Lawrence seaway opens the 
Great Lakes to the larger ocean shipping which its locks and canals 
are planned to receive. 

And if we begin diverting water from the Great Lakes and the 
St. Lawrence seaway, ultimately there may be a seriously adverse 
effect on the use of the locks guarding the Wiley-Dondero Canal and 
other locks along the St. Lawrence seaway. 

This bill would be a disastrous precedent. Not only would it be a 
precedent for communities all along the Great Lakes system to divert 
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and waste large amounts of Great Lakes water, but it would also, I 
am informed, be a serious precedent in international law. 

As you will hear in more detail, the exercise by the United States 
of its physical power to divert border waters unilaterally would give 
a powerful precedent, and I want this understood, to those in Canada 
who have been urging the diversion of the Columbia River headwaters 
into the Pacific before they reach the great Pacific northwestern region 
of the United States—where they are essential for w aterpower devel- 
opment as well as important to ‘fishing. I trust that that point will 
sink in because it is going to be very significant. 

How can we expect Canada to cooperate with us and protect the 
interest of Americans downstream on the Columbia River, if we do 
not protect the interest of Canadians relying upon the Great Lakes 
water supply when we consider legislation such as this to drain water 
off from the Great Lakes. 

The Canadian Government is still opposed to any added Chicago 
water diversion. I pause. And they, quite naturally, use the existing 
Chicago River diversion as an argument against us. 

Increasingly, in the United States, as well as in the Middle East, 
water is becoming a scarce commodity. The year is not too far off 
when it may pay some American communities to pump in and purify 
sea water to augment and increase their own municipal water supply. 

A large part of the friction in the Middle East is caused by arid 
areas unwatered by adequate streams, lakes, or wells. It is not merely 
the oil problem there, though that is important enough. The time 
may not be too far off in the United States when States and communi- 
ties will be struggling with words and votes against one another 
to obtain control over that precious element—water. It is not too soon 
to consider and adopt a national policy toward the protection and use 
of water supplies. 

This bill, Mr. Chairman, would be a piecemeal approach favoring 
a particular and powerful locality over all other municipalities in 
the United States. 

How can this be justified ? 

I maintain that it cannot be justified and I urge that this bill be 
tabled and not reported tothe Senate. In the midst of our many other 
problems, we sheuld not have to step aside to defend ourselves from 
this third or fourth attempt to “steal” water from Lake Michigan and 
the Great Lakes States. 

Senator Doveras. Mr. Chairman, I protest the language of the 
Senator from Wisconsin. He is normally a very mild, fine person, but 
I am surprised that he allows this word “steal” to come in, not only 
once but twice. I must protest. 

Senator Wier. I cannot afford to retract those words because I 
have seen what has happened in the Senate and in committees in years 
that have gone by. This time we are going to have a hearing and 
we are going to see if we cannot present the facts fully and completely 
to show that it will mean not only a damage to the communities cir- 
cling around Lake Michigan, but we will show that it means a detri- 
ment to this whole St. Lawrence water system, which the distinguished 
Senator from [Illinois was so happy to support when we authorized the 
St. Lawrence Waterway. 








DIVERSION OF WATER FROM LAKE MICHIGAN 21 


Now, we have to go around and dredge the harbors and we have to 
dredge the connecting channels and they want to take away. Of 
bee figuratively, you never steal, you just take under authority, 

ee if you could get it, the water. That would make added 
sa ems. It would mean more need for people to pay additional 
taxes. But be that as it may, if the word “steal” makes the Senator 
so touchy this morning, it must be that he felt a little justification in 
the language. 

Senator Doveias. Mr. Chairman, not at all. The water which Chi- 
cago is now taking is in conformity with the decisions of the Supreme 
Court. We are not taking any more than that. We are only asking 
legal authority that we be given more. If that legal authority is not 
granted, we shall not take more. We will move in the future as we 
have in the past in strict conformity with the law. I am sure that 
upon further consideration of this question the Senator from Wiscon- 
sin, who is normally, as I say, extremely restrained in his language 
and very decent in his thought, will want to withdraw that word. I 
leave the matter up to his conscience, and I am sure he will be governed 
by it. 

Senator Witey. I hope that this interruption has not diverted the 
line of the thought or reasoning that was in my particular argument 
and which is probably the purpose of the objection. I w ant to say 
plainly that if the Senator is so touchy, he knew that I used it figura- 
tively. He would not steal, he would ‘take by virtue of power that he 
could get. 

Senator Doveras. I understand that he is using the word “steal” in 
a Pickwickian sense, then. 

Senator Witxry. The gentleman has been reading Dickens lately, 
and that is why he is off his base on this proposition. 

Senator Kerr. I would like to say to my good friends from Illinois 
and Wisconsin, who have been so courteous in their disemboweling of 

each other [ Laughter. ] 

Senator Witry. Can I carry on now? 

Senator Kerr. I want to say to my good friends that the chairman 
of this committee is on speaking terms with such great American liter- 
ature as Earle Stanley Gardner and Hopalong | Cassidy, but if you 
feel that there are others in the audience or on the committee who will 
be swayed by the amount of your knowledge of, whose papers was it 
you have been prying into? 

Senator Douaias. I am sure the Senator from Oklahoma has read 
the Pickwick Papers by Charles Dickens and is disclaiming knowledge 
of it for the purposes of having a little gentle fun, and it is only in 
that sense that I used that. 

Senator Kerr. Now, we have got it down to a basis that I can under- 
stand and I am glad that you boys have made up and the Senator from 
Wisconsin may now proceed either with or without the purloinment 
in his language or his heart. 

Senator Winey. Thank you. Purloinment is a substitute word. 
Include “purloin” but not “steal.” 

Senator Kerr. I thought this about that word: It does not sound as 
bad as “steal.” 

Senator Witry. He spoke of Pick Wick. He probably would pick 
the water, how is that ? 
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Senator Kerr. I had a friend in the hardware business who used 
to say when asked what his business was, “I sell hardware and sieel 
for a living.” 

Senator Doverias. Mr. Chairman, the term “purloinment” is more 
unintelligible but it is still inaccurate as the noun which the Senator 
from Wisconsin used. 

Senator Witey. Now that we have had this little discussion the 
main question is that you do not get the water one way or the other. 

Senator Kerr. If they do, you want it to be legal ? 

Senator Witey. If he gets it, he gets it legally ? 

Senator Kerr. I say it is your desire if he gets it, it is not as a 
result of a steal but that if he gets it at all he gets it legally. 

Senator Wier. Yes; I think that is it. If he gets it at all, he 
gets it legally. 

Senator Doveras. You see, the Senator from Wisconsin is really 
with us. He is in favor of the bill. 

Senator Kerr. Senator, let us proceed. 

Senator Wixey. Let me carry on. 

This bill would be a piecemeal approach favoring a particular and 
powerful locality over all other municipalities in the sited States. 

How can this be justified ? 

I maintain that it cannot be justified, and I urge that this bill be 
tabled and not reported to the Senate. In the midst of our many 
other problems, we should not have to step aside to defend ourselves 
from this third or fourth attempt to purloin water from Lake 
Michigan and the Great Lakes States. 

The questions involving Chicago water diversion are still before 
the Supreme Court of the United States. It has issued decrees in 
the matter from time to time, but has always reserved continuing 
jurisdiction. There is no reason why the Congress should interfere 
with the case pending in the Court, and this is just what this bill 
would do. 

I am happy to announce that the junior Senator from Wisconsin, 
Mr. Proxmire, is here to join me in this opposition against H. R. 2, 
and I hope that he can be heard. 

I should also like to introduce several witnesses from our State 
who are here to testify. I will read their names into the record, and 
after the affirmative has made its case, these gentlemen can testify. 
They are: Mr. Stewart G. Honeck, the attorney general of Wisconsin ; 
Mr. Harry C. Brockel, municipal port director, city of Milwaukee; 
Mr. Harry G. Slater, assistant city attorney of the city of Milwaukee: 
Mr. Jack H. Humble, mayor of Racine; Mr. Lawrence E. Sinclear, 

ort director of Superior; Mr. R. F. Malia, harbor analyst, Federal 

ngineering Co., Milwaukee. 

Mr. Chairman, I offer for the record a splendid editorial from the 
Milwaukee Journal, of July 23, with reference to the Chicago con- 
troversy and entitled “It’s Canada’s Water, Too.” Also, I offer for 
the record some of the communications I have received on the sub- 
ject from Wisconsin: Telegram, July 25, from Mayor Temby of 
Kewaunee; brief, dated July 22, Mayor Walter Koepke of the city 
of Manitowoc, Wis.; letter, dated July 22, from Mead F. Hansen, 
Manitowoc Chamber of Commerce; resolution by the junior mayor 
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and Junior Council of the City of Manitowoc, which indicates how 
widespread is the feeling against the Chicago water diversion. 

We also have representatives from New York, the mayor of Cleve- 
land, Ohio, representatives from Cleveland, representatives from the 
lake carriers, and others. ' 

I assume, Mr. Chairman, these exhibits I have offered will be re- 
ceived. 

Senator Kerr. They will be received and made a part of the record 
as requested by the Senator from Wisconsin. 

(The exhibits are as follows :) 


{From the Milwaukee Journal, July 23, 1958, p. 24, pt. 1] 
Ir’s CaNaDA’s WATER, Too 


The United States is now under the necessity of trying harder to live more 
nearly in the traditional harmony with Canada. That necessity ought to domi- 
nate Senate thinking on the House-approved bill to let Chicago divert more 
water from the Great Lakes into the Mississippi River system. Or surely it 
should guide the President to another veto of this perennial bill. 

The Chicago River naturally flowed into Lake Michigan, but has long since 
been made to flow out of it, at controlled volumes. Canada can't change that 
now, but it does have a direct and proper interest in water levels of the whole 
Great Lakes system. The fact that Lake Michigan does not touch Canadian 
soil is immaterial; it is geographically integral with Huron, Erie, Ontario, and 
the St. Lawrence. 

The two Nations already have conflicting desires for water use on the great 
Columbia and Yukon River systems, which rise in Canada and reach the sea 
in the United States. They are already teamed in the seaway enterprise. All 
these matters belong at the diplomatic and treaty level. 

A unilateral decision to divert an extra 1,000 cubic feet per second from 
flowing to the sea through the St. Lawrence would be another snub to the 
legitimate concerns of our good neighbor. 


KEWAUNEE, WIS. 
United States Senator ALEXANDER WILEY, 


Senate Chambers, Washington, D.C.: 


As a Lake Michigan port, the city of Kewaunee through its mayor and com- 
mon council have gone on record as vigorously opposed to H. R. 2, the Chicago 
diversion bill, which is scheduled for a hearing by the Senate public works 
committee, Monday, July 28. The level of Lake Michigan is now so low that 
channels dredged last year in Kewaunee harbor to an oil tank terminal are 
not now deep enough to permit maximum cargoes. The matter is serious for 
all shipping, and pleasure-boat docks in Kewaunee. 


C. F. Tempy, Mayor. 


Crry oF KEWAUNEE, WISs., 
OFFICE OF THE HARBORM ASTER, 


May 2, 1958. 
In re H. R. 2 (water diversion bill). 


Hon. Rosert KERR, 


Chairman, Subcommittee on Rivers and Harbors, Senate Committee on 
Public Works, United States Senate, Washington, D. C. 


HONORABLE SENATOR Kerr: I, as harbormaster of the city of Kewaunee, wish 
to voice my opinion to the opposition to H. R. 2 (water diversion bill). 

It is of my opinion that the city of Chicago has been taking plenty of water 
from the Great Lakes through their locks to flush the canal. They are also 
taking water for human consumption through pipelines from the Great Lakes, 
but they were to return all water from their sewage disposal plants back into 
Lake Michigan. (They are not diverting this water from these plants.) It is 
being diverted in the canal at several points that are too numerous to 
mention. I have had the occasion to see this. I have sailed through the canal, 
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Chicago River, Kankakee and on the river down to New Orleans 14 times and 
I have taken special notice while sailing through Chicago to see the numerous 
spillways ejecting purified sewage water and also a quantity of raw sewage. 

Now that is enough for I will revert back to the Port of Kewaunee. It is 
becoming to the point that it is distressing. One has to only look at the docks 
and the banks of our harbor and river and find that the water has receded 
close to 4 feet. That is bad for our commerce in Kewaunee. Just recently the 
Naph-Sol Refining Co. of Muskegon, Mich., expended quite an amount of money 
to establish a tank farm in our city. There wasn’t enough water for the tankers 
for clearance. The lessees of the property wanted the city to dredge the chan- 
nel. Now you know public funds cannot be used to dredge Government waters 
for a private concern. Now this private concern dredged this channel and 
wanted the city to pay. The city refused. Now there is a litigation in court to 
collect for the dredging and still there isn’t any appropriation from Rivers and 
Harbors Committee. 

This is not all of our trouble. When these tankers back up out of the chan- 
nel in the turning basin, they have their sterns in 7 to 12 feet of water and 
they have a draft of from 14 to 16 feet. It doesn’t make sense but still no 
appropriations coming up. 

That’s for the tankers. Now I will explain the hopeless case of the Kewaunee, 
Green Bay & Western R. R. and Ann Arbor Railroad carferries and the Chesa- 
peake & Ohio Railroad carferries doing business in tonnage that would rank 
third in Wisconsin ports. The railroad has just completed a remodeling job 
of all aprons some short time back. They have, since then, due to lowered 
water, lowered these aprons down to the point where they will have to rebuild 
again. Now they can’t spend $300,000 to $400,000 every 4 or 5 years just be- 
cause Chicago wants water. 

Just think, Dear Senator, if the costs of rebuilding carferry slips (aprons) is 
so great in Kewaunee, what will be the costs of rebuilding in Manitowoc, Mil- 
waukee, Menominee, Mich., Manistique, Mich., Frankfort, Mich., Ludington, 
Mich., and Grand Haven, Mich. 

The above data is my opposition to bill H. R. 2 (water diversion bill). 

Sincerely yours, 
ELMER HLINAK, 
Kewaunee Harbormaster. 


BRIEF OF MAYOR WALTER KOEPKE, Clty OF MANITOWOC, WIS. 


JULY 22, 1958. 
Subject: Chicago Sanitary District Water Diversion. 
To: Senator Dennis Chavez, Chairman, and members, Subcommittee of Com- 
mittee on Public Works, United States Senate, Washington, D. C. 


Mr. Chairman, and gentlemen of the committee, as mayor of the city of Mani- 
towoec, I wish to present this brief, on behalf of the citizens of our city, and to 
register Manitowoc’s opposition to any and all bills that pertain to the diversion 
of any additional water from the Great Lakes to the city of Chicago Drainage 
Canal, and the Des Plaines and Illinois Rivers. 

The city of Manitowoc has vigorously opposed every diversion bill since 
February 26, 1912, when the Manitowoc City Council, on that date, passed a 
resolution protesting to the then Secretary of War, the application of the Sani- 
tary District of Chicago for permission to further divert more water from 
Lake Michigan through the drainage canal, in quantity proposed, or in any 
quantity. I believe this resolution is one of the first that was placed on record 
from the State of Wisconsin. It can be readily seen, that even then, 45 years 
ago, our city fathers foresaw the dangers of the diversion of Lake Michigan 
waters. Mr. Chairman, with your permission, I would like to submit a copy 
of this resolution for the committee record. 

In commenting further, we in the city of Manitowoc, feel that if the city of 
Chicago has a pollution problem, it should be remedied at the source, the same 
as we in Wisconsin are doing, by building sewage plants large enough to 
process all the sludge, and provide the necessary full treatment of all outfall 
sewage wastes. I am satisfied, that many of the industries’ sewage, in the 
Chicago area, is not being processed through any of the Chicago treatment 
plants, but being dumped directly into the river and channel, without any 
treatment. 
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I believe, this pollution problem is something for the Tlinois State Board of 
Health to investigate, and reeommmend a solution, and if they do not see fit to 
do anything, the United States Public Health Service should be called in to 
make the necessary survey, especially of the buildings and the industries that 
are located on the Chicago rivers and the sanitary canal. I understand, a sur- 
vey of this kind has never been made, and I believe, that this should be done be- 
fore any more consideration is given to any requests for more diversion for sole 
use of the Chicago Sanitary District. Chicago may have the best sewage treat- 
ment plants in the world, but if there is sewage that is not being processed 
through their plants, they naturally have pollution problems. 

Actually, I am of the opinion that the pollution problem is secondary in 
the Chicago Sanitary District’s request for more diversion of lake water. I be- 
lieve, the major objective to divert more water, is to increase the hydroelec- 
tric output for the sanitary district’s Lockport power plant. Increased diver- 
sion would save them between $700,000 and $750,000 per year, which they must 
spend on coal to replace the hydroelectric power they are unable to generate due 
to the insufficient amount of water. 

Mr. Chairman, and Gentlemen of the Committee, the city of Manitowoc is 
vitally concerned on the diversion of more water from Lake Michigan, as our 
citizens have great hopes in the development of our port as a connecting link 
between the East and West after the St. Lawrence seaway has become a reality. 

Today, the Government is spending hundreds of millions of dollars to deepen 
the channels, so that larger foreign boats with deeper drafts may ply the 
Great Lakes. By diverting more water to the Chicago Sanitary District, it 
will eventually defeat the purpose of the deeper channels. Actually, what is 
happening, is that in one action the Government is providing deeper channels, 
so that larger boats may carry more tonnage on the Great Lakes, and in the 
next action, they are taking the water right out from under these boats and 
giving it to the Chicago, Des Plaines, Illinois, and Mississippi Rivers. 

Mr. Chairman, I do not believe the Congress has authority, nor should they 
have jurisdiction, in any of the diversion bills that are before your committee. 
All diversion matters have been in the hands of the United States Supreme 
Court since 1930, and that is where they belong today, as they still remain an 
arbitrary matter. 

The city of Manitowoc made its first protest back in the year 1912, has made 
numerous protests since then, and will continue to protest against any diversion 
of Great Lakes waters, and especially Lake Michigan. 

Lake Michigan, in June, was at its lowest point, 578.92, which is 8 inches 
lower than it was a year ago, and the lowest for June since 1937. 

Thus, our position remains the same today as it has in the past, as nothing 
has changed to warrant a reversal of our position. 

Therefore, I urge that all legislation that is before you at the present time, 
be disapproved, and that all requests relating to the diversion of more water 
from the Great Lakes, be referred to the United States Supreme Court, the 
official governing body that has jurisdiction in this highly arbitrary matter. 

Respectfully submitted. 

WALTER KOEPKE, 
Mayor, City of Manitowoc. 


RESOLUTION 
By Alderman Charles Frazier. Adopted February 26, 1912 


Resolwed, That a message be immediately dispatched by telegraph to the Sec- 
retary of War of the United States as the sense of the city government of the 
city of Manitowoc, as follows: 

Resolved, That the city of Manitowoc protests against granting the applica- 
tion of the Sanitary District of Chicago for permission to further divert water 
from Lake Michigan through the drainage canal in quantity proposed, or any 
quantity. We believe permanent diversion will cause great and irreparable 
injury to this city. 

Every inch of the present depth in the Manitowoc River is of great value to this 
city and to thousands of shippers and consumers both east and west of this 
port. If proposed diversion will lower lake level, which we deem unquestionable, 
it will work gross injustice to this and other upper lake ports that have been 
solving low-water problems, undo work on river channel done at great expense 
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to taxpayers. It will make sheer waste of large part of millions spent by the 
Federal Government on harbors. Water works are city property, and supply is 
in wells sunk on the shore of Lake Michigan, largely, if not entirely supplied 
by percolation from the lake, the surface levels in which rise and recede with 
surface of Lake Michigan. Present low lake level has so impaired supply that 
further material recession of lake level will utterly destroy water supply, neces- 
sitating the entire rebuilding of pumping plant and result in great financial 
burden to city and inferior water. 
(Concluded with notarized certificate. ) 


MANTIrowoc CHAMBER OF COMMERCE, 
Manitowoc, Wis., July 24, 1958. 





Senator DenNIs CHAVEZ, 
Chairman, Subcommittee of Committee on Public Works, 
United States Senate, Washington, D. C. 


GENTLEMEN: The Manitowoc Chamber of Commerce, Manitowoc, Wis., most 
vigorously opposes any increase in the volume of water which the city of 
Chicago or the sanitary district may divert from the Great Lakes. 

The board of directors took this unanimous action at a regular meeting 
held on June 12, 1957, and it is a repetition of similar action taken at intervals 
over the past 80 years. 

The Federal Government has spent many millions of dollars to deepen 
channels and harbors on the Great Lakes including the port at Manitowoc. 
The established depth for the Manitowoc port is 21 feet below datum. In order 
to bring loaded ships to local docks it is necessary for the owners of dock 
property to maintain depths of nearly 21 feet. 

If increased water diversion is permitted, there is bound to be a permanent 
lowering of the level of Great Lakes which will mean added expense for main- 
tenance of established depths in the Manitowoc Harbor and at other lake 
ports. 

Yours respectfully, 
Meap F.. HANSEN, Manager. 
RESOLUTION 


Whereas the Congress of the United States has before it for consideration 
a bill authorizing increased diversion of Great Lakes waters at Chicago; and 

Whereas this action could greatly influence the cities bordering on the 
Great Lakes because of the lowering of the water levels in the Great Lakes, 
thereby causing great hardship to the navigation and commerce on said lakes; 
and 

Whereas the lowering of the water levels will create the need for further 
dredging of the rivers and shipping lanes, the need for deeper docking, and great 
expenditures of moneys for the rebuilding of these facilities; and 

Whereas the Great Lakes-St. Lawrence seaway will be affected because of the 
lower water levels, thereby delaying the eventual use of the Great Lakes for 
many years; and 

Whereas the citizens of the city of Manitowoc are vitally interested in pre- 
venting the diversion of Great Lakes waters for this purpose or any other pur- 
pose which would be a detriment to the expansion of our industries, trade, and 
commerce; and 

Whereas the city of Manitowoc has expended great sums for the purpose of 
keeping the shores of Lake Michigan clean and useful for its citizens as a 
recreational area ; and 

Whereas the city of Manitowoc has many industries which would be vitally 
affected in any increased diversion, such as shipbuilding, car ferry lines and 
warehousing : Now, therefore, be it 

Resolved by the junior mayor and junior common council, That we go on rec- 
ord opposing any legislation which would divert the waters of the Great Lakes, 
thereby lowering the level of the Great Lakes; be it further 
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Resolved, That a copy of this resolution be sent to Senator Alexander Wiley, 


requesting his support against this legislation. 


JEAN FIDLER, Junior Clerk. 
Adopted May 20, 1957. 
Approved May 21, 1957. 
Sylvester Ferguson, Mayor; Dave Crehere, Lois Kumbalek, Kenny 
Chermak, Bob Ohehues, Randolph Kenny, Tom Trost, Barbara 
Meany, Penny Schuette, Sharon Prickett, Dennis Robichaud, 
Gretchen Buege, Janet Gulseth, Grace Werner. 
(Students listed above are members of a class in government from our local 
Woodrow Wilson Junior High School.) 
Senator Kerr. Has the Senator concluded his statement ? 
Senator Witey. Yes. I am very happy to present, if I may, for a 
brief statement, the junior Senator ‘from Wisconsin. 
Senator Kerr. The junior Senator from Wisconsin. 


STATEMENT OF HON. WILLIAM PROXMIRE, A UNITED STATES 
SENATOR FROM WISCONSIN 


Senator Proxmire. I want to thank my colleague for presenting me 
and also for a very able statement with which I would like to agree, 

I would like to clarify the little colloquy between my very good 
friend from Illinois, Senator Douglas, and my good friend and col- 
league on whether or not this is a steal. It seems to me that Senator 
Douglas has an exquisite petard which he has used occasionally now 
and then 

Senator Kerr. Just a minute; do you have to mention it in public? 
{ Laughter. | 

Senator Proxmire. I do that because this is something you hoist 
yourself on. 

Senator Kerr. That is what I thought it was. 

Senator Proxmire. That is right. [Laughter. | 

I do this—may I say that: 

Senator Witry. You are flattering, sir. 

Senator Proxmme. May I say to the chairman I do this because I 
think the definition of a legal steal has been put so beautifully by the 
distinguished Senator from Illinois when he says: “the law locks up 
the man or woman who steals the goose from off the common, and lets 
the greatest felon loose who steals the common from the goose.” It 
seems to me that this is what is happening in this case. 

Mr. Chairman and members of the committee, I want first to ex- 
press my appreciation to this distinguished committee for holding 
public hearings on the important question of the diversion of Lake 
Michigan water for the benefit of the Metropolitan Sanitary District 
of Chicago. This is an issue of such great importance to the people of 
the Great Lakes States that I think that they are entitled to be heard, 
and I am grateful to the committee for giving them that opportunity. 

[ will not attempt to testify this morning in regard to the technical 
features of this argument. We have outst: inding, and I do mean out- 
standing, people here from my State of Wisconsin who will do that. 
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The attorney general is here, and so are representatives of Wiscon- 
sin’s port cities. I would like to say, however, briefly and bluntly, 
why I am opposed to this bill. 

It seems to me unarguable that this bill appropriates water of vital 
interest to all the people of the Great Lakes region, and so to the whole 
United States, and Canada as well, for the benefit of a single sanitary 
district in a single State. This bill is not designed to improve navi- 
gation, which conceivably would be in the interest of all the people of 
the Nation. It is intended instead to dispose of the sewage and in- 
dustrial waste of a single metropolitan district, an objective which 
surely could be achiev ed some other w ay. 

From the report of the United States Army Corps of Engineers, it 
is clear that passage of this bill would lower the level of Lakes Michi- 
gan, Huron, Erie, ‘and Ontario, and the St. Lawrence River. During 
stages of lower lake levels, this would have an adverse effect on ship- 
ping in other waterways. Moreover, the production of public power 
in this region would be harmfully affected. 

It will be argued that these effects are small. Nevertheless, they 
are bad effects, Measurable. definite and certainly adverse effects, and 
they furnish a precedent for larger appropr iations of Lake Michigan 

water in the future. 

The interest of the State of Wisconsin in this issue are clear. We 
oppose the passage of this bill. But beyond our own immediate and 
vital interests, we are concerned about the probable consequences to 
our sister States of the Pacific Northwest, when we furnish, through 
an unilateral action, a precedent for Canada to appropriate water 
from the upper Columbia River. 

I am sure that representatives of those States will speak for their 
interests, but I want to join with them in protesting an action which 
might have harmful effects on our relations with Canada, and in- 
calculable bad consequences in the future. 

I commend to the committee the fine and, as I say, exceedingly well- 
informed Wisconsin citizens who will appear this morning. I am 
proud to join with Wisconsin’s senior Senator and other members of 
the Wisconsin congressional delegation in this bipartisan support of 
the case that my distinguished colleague has made so well and will be 

made in the future. 

I thank the chairman and members of the committee. 

Senator Kerr. Thank you, Senator. 

I have a statement by one of the distinguished Members of the 
Senate and one of the outstanding members of this committee, Sen- 
ator Pat McNamara, in opposition to this bill. Attached to his state- 
ment are a number of communications which he has furnished and 
requested that they go into the record. They will be made a part of 
the record at this point. 

(The papers are as follows :) 


STATEMENT OF Hon. Pat McNAMARA, A UNITED STaTes SENATOR FROM THE 
STATE OF MICHIGAN 


Mr. Chairman, I am strongly opposed to any Federal legislation to authorize 
the State of Illinois and the Metropolitan Sanitary District of Greater Chicago 
to divert water from Lake Michigan. There is nothing new in this proposal, 
as H. R. 2, now before the subcommittee, differs but slightly from H. R. 3300, 
enacted in the 83d Congress, vetoed by President Eisenhower and H. R. 3210, 
enacted in the 84th Congress and which was also vetoed by the President. 
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About the only difference in these bills is that the name of the Sanitary 
District of Chicago has been changed to the Metropolitan Sanitary District 
of Greater Chicago. 

This question of a diversion of the waters of Lake Michigan has been before 
the courts for many years. The United States Supreme Court in 1930, as 
the result of a suit instituted by several Lake States, limited the diversion 
of water from Lake Michigan to 1,500 cubic feet per second. This figure was 
subsequently raised temporarily by this Court on several occasions because 
of high lake levels, as an aid to navigation or to reduce pollution. Our able 
Attorney General of Michigan, Hon. Paul Adams, will testify on behalf of 
our State in opposition to this measure. 

Possibly he may touch upon the suit I have just mentioned. 

As I have said, the President vetoed two previous measures. In his veto 
message he said that his veto was based on the following reasons: 

1. Existing diversions are adequate for navigation on the Illinois Waterway 
and Mississippi River. 

2. All methods of control of lake levels and protection of property on the 
Great Lakes should be considered before arbitrarily proceeding with the pro- 
posed increased diversion. 

8. The diversions are authorized without reference to negotiations with 
Canada. 

4. The legitimate interests of other States affected by the diversion may be 
adversely affected. 

As a Senator from Michigan, representing all of the people of our great 
State, I cannot emphasize too strongly my opposition to this measure. 

Michigan borders on four of the Great Lakes. Practically every village, town, 
and city in Michigan on these lakes have enacted resolutions expressing dis- 
approval of this bill and have urged me to fight this measure as hard as I can. 

Primarily, we are opposed to this proposed diversion because, as Mayor 
Zeidler of Milwaukee has pointed out on several occasions, we fear this foot- 
in-the-door approach. To us it is simply another version of the camel and the 
Arab’s tent. Jf a 2,500-cubic-feet-per-second diversion now for 3 years is granted, 
then possibly 5,000 cubic feet per second for another 2 years will be asked, and 
so on. 

There is justification for our fears. The Corps of Engineers made a study 
for our Committee on Public Works which was based not on a 2,500-cubic-feet- 
per-second diversion as proposed in this bill, but on a diversion of only 1,000 
cubic feet per second. It estimated that a diversion of only 1,000 cubic feet 
per second for a 8-year period would adversely affect hydroelectric power 
projects on the St. Lawrence, and would tend to adversely affect navigation on 
sake Michigan and Lake Huron. Charts and data in inches on the affect of 
this diversion appear in Senate Document No. 28, 85th Congress, 1st session, a 
document of our Senate Committee on Public Works. 

The Corps of Engineers has pointed out in this study that if a diversion of 
1,000 cubic feet per second were permitted for a 3-year period, it would take 
15 years after the diversion was terminated for the levels of the lakes to reach 
their prediversion depth. At this rate, since the 2,500 cubic feet per second 
mentioned in this bill is 2% times the 1,000 cubic feet per second estimate on 
which the Corps of Engineers figures are based, it would appear that if 2,500 
cubic feet per second were authorized for a 3-year period, it would take 37% 
years after the 3-year diversion period is terminated for the lake levels to be 
restored to their prediversion level. 

Moreover, even the more conservative estimates indicate that the result of 
a lowering of the lake levels by means of a 1,000 cubic-feet-per-second flowage 
would mean the loss of approximately 1,500,000 tons of cargo in a 1-year period. 
Muitiply this 1,500,000-ton estimate by 37% and we reach an estimated loss of 
tonnage on the Great Lakes for this period of nearly 57 million tons. 

The Supreme Court found, and it is undisputed, that this diversion would 
lower the levels of all of the Great Lakes except Lake Superior. I should like 
to call the subcommittee’s attention to the fact the Corps of Enginecrs Hydro- 
graph of Monthly Mean Levels of the Great Lakes shows that the lake levels 
in Lakes Superior, Michigan, Huron, and Lake St. Clair have been steadily 
dropping since 1952. In fact, in the hearings held in 1956 by this same sub- 
committee it was brought out that the level in Lake Michigan had dropped 2%4 
feet from the 1952 level, in the 414-year period from 1952 to July 1956. This 
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drop has already increased considerably the cost of dredging the connecting 
channels of the Great Lakes and St. Lawrence seaway. 

As you know, these connecting channels are being dredged to a 27-foot depth, 
and in many cases the dredging is being carried on in solid rock at a tremen- 
dous expense. It would seem foolhardly on the one hand to continue costly 
dredging of the channels and at the same time to lower the lake levels, thereby 
necessitating more and costlier dredging. It just doesn’t make sense. 

Mr. Chairman, I have mentioned the opposition of many of our communities 
in Michigan. Some of them are represented here today and I believe others 
are filing statements with this subcommittee indicating their opposition to this 
bill. 

Since it is clear that the interests of all of the citizens of Michigan will be 
adversely affected by this proposed diversion, on behalf of all of the people of 
our State I urge my fellow members of this subcommittee to render an unfavor- 
able report on H. R. 2. 

Here are a few recent letters I have received, as samples for the record: 


City oF SAuLt Ste. Marie, MIcH., 

May 9, 1958. 
DeEAR SENATOR McNAMARA: Enclosed you will find a resolution passed by the 
City Commission of Sault Ste. Marie, Mich., opposing the increased diversion of 

water from the Great Lakes by means of the proposed diversion bill H. R. 2. 
Your favorable action and support of this measure will be greatly appreciated. 

Very truly yours, 
D. K. STRICKLAND, Chief Clerk. 


“RESOLUTION 


“Whereas this commission has been advised that it is proposed to divert more 
water from the Great Lakes through the adoption of a Chicago water diversion 
bill H. R. 2; and 

“Whereas such diversion would be highly detrimental to this area due to— 

“(a) Depletion of natural feeding and nesting grounds caused by lower 
water levels, thus reducing normal stock of wildlife; 

“(b) Curtailment of operations of certain industries dependent upon natural 
water levels as a source of power, thus becoming a direct agent in increasing 
the unemployment problem of the Nation; and 

“Whereas actual diversion has never been made dependent on availability of 
water, i. e. diversion increased when lake levels are high and correspondingly 
decreased when lake levels are low: Therefore be it 

“Resolved, That this commission is most strenuously opposed to any measures 
which will cause diversion of more water from the Great Lakes; be it further 

“Resolved, That copies of this resolution be forwarded to Senators Kerr, 
Potter, and McNamara. 

“T hereby certify that the above is a true and correct copy of a resolution 
passed by the City Commission of the City of Sault Ste. Marie, Mich., at a 
regular meeting held on May 5, 1958. 

“D. K. SrricKianp, City Clerk. 


OFFICE OF THE VILLAGE CLERK, 
Saugatuck, Mich., May 10, 1958. 
Hon. Pat McNAMARA, 
Senate Post Office, Washington, D.C. 

Dear SENATOR: The Saugatuck, Mich., Village Council are on record as oppos- 
ing H. R. 2 concerning the diversion of Lake Michigan water by the city of 
Chicago. Please assist in the defeat of this bill when it comes before your 
honorable body in the near future. 

Thank you. 


A. O. BAINBRIDGE, Clerk. 











Se 


DIVERSION OF WATER FROM LAKE MICHIGAN 31 


Ciry or AUGRES, 
AuGres, Mich., May 27, 1958. 
Hon. Patrick V. MCNAMARA, 
United States Senate, Washington, D. C. 


DEAR Sirk: Resolve that the city of AuGres go on record as opposing any 
legislation authorizing any increase diversion of any Great Lakes waters at 
Chicago. 

Resolve further than the city clerk send a copy of this resolution to Senator 
Patrick V. McNamara and Senator Charles E. Potter. 

Yours very respectfully, 
ODEAL BESSINGER, Clerk. 


CouNTY OF Bay, 
Bay City, Mich., May 21, 1958. 
Hon. Senator Patrick MCNAMARA, 
United States Senate, Washington, D. C. 


Dear Sir: Your attention is called to the attached certified copy of resolution 
adopted by the Bay County Board of Supervisors whereby objection is submitted 
opposing any proposed diversion of waters of the Great Lakes as proposed under 
H. R. 2 (Chicago water diversion bill). 

The governing body of this county requests that this adopted resolution be 
included in the records of the hearings on this bill, which will, as we understand, 
come before your committee for consideration in the very near future. 

In face of facts that the St. Lawrence seaway will be completed shortly and 
inasmuch as several millions of dollars have recently been appropriated for the 
dredging of harbors and river channels at Great Lakes ports to accomodate 
oceangoing vessels, as well as our own shipping, it would appear impractical to 
divert the waters of the Great Lakes to the damage point. 

It will be sincerely appreciated by the governing body of the county of Bay, 
Mich., if your committee will give due consideration to the resolution of this 
county on the matter. 

Yours véery truly, 
CHARLES F. SWEENEY, 
Clerk of Bay County, Bay City, Mich. 


(The above resolution is as follows:) 
RESOLUTION BY DRAIN COMMITTEE 


Resolved, That whereas the House of Representatives in Washington has again 
passed a Chicago water diversion bill (H. R. 2) ; and 
Whereas President Eisenhower has previously vetoed two such proposals; and 
Whereas any attempt to divert any more water from the Great Lakes may 
cause damage to the river and lakes shipping in this area and all Great Lakes 
ports; be it hereby 
Resolved, That the Bay County Board of Supervisors formally go on record 
of opposing the bill H. R. 2 and instruct the clerk to send a letter of protest 
to the Hon. Robert Kerr, chairman of the Subcommittee on Rivers and Harbors 
of the United States Senate; be it further 
Resolved, That a copy of the letter also be sent to Senators Potter and Mc- 
Namara and Representative Cederberg. 
EpwWINn CLAREY, Acting Chairman. 
JoHN P, Nowak. 


EDWARD JONAS. 
Adopted. 


OFFICE OF THE GRAND TRAVERSE CouNTYy CLERK, 
CLERK OF THE CrrcuIT Court, 
Traverse City, Mich., May 20,1958. 
Drar SENATOR MCNAMARA: Enclosed herewith is a resolution passed by the 
Grand Traverse County Board of Supervisors at their meeting of May 14, 1958. 
For all too many years now we have suffered the lowering of lake levels and 
their attendant detrimental effects upon the welfare, well-being, and economy 
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of our people. In all candor, we can no longer sustain the continuance of 
these water diversion privileges by the Chicago area to say nothing of increasing 
this unjust use of our natural resources as proposed in H. R. 2. 
Please give your earnest consideration to the details of our injury as indi- 
cated in the enclosed resolution. 
We shall be ever so grateful for your help in the restoration of thousands of 
miles of shoreline and in the recovery of millions of dollars in property values, 
Respectfully, 
AUTHUR SCHMUCKAL, 
Chairman of the Board of Supervisors. 
(The above resolution is as follows :) 
May 14, 1958. 
Whereas the diversion of Lake Michigan’s water has continued over the years 
in uninterrupted and unjustifiable quantities; and 
Whereas such diversion has severely affected the economy of the entire Great 
Lakes area; and 
Whereas all Great Lakes levels have been so drastically lowered as to pro- 
hibit the normal use of thousands of miles of shore frontage and has seriously 
affected harbors and Great Lakes commercial shipping ; and 
Whereas the entire Great Lakes area has already suffered millions of dollars 
worth of damage through Chicago’s diversion of Lake Michigan water; and 
Whereas the continued pillaging of the natural resources of the United States 
will seriously affect the welfare, economy, and well-being of the 50 million 
people of the Great Lakes region and violate not only the legally vested rights 
of more than one-fourth of the people of the United States but of millions of 
our Canadian neighbors who are residents of the Great Lakes watershed: Now, 
therefore, be it 
Resolved, That the people of Traverse City, through their city government, 
do hereby unalterably oppose the present diversion of Lake Michigan water 
and the additional diversion as contemplated under H. R. 2 and call upon the 
Congress of the United States to reject this legislation forthwith; and 
Further, that copies of this resolution be transmitted to the Vice President 
of the United States as President of Senate; to the Honorable Senators Potter 
and McNamara, and to the Honorable Robert P. Griffin, Congressman. 


Crty oF GRAND HAVEN, MICH., 
May 23, 1958. 
Hon. Patrick V. McNAMARA, 
United States Senate, Washington, D.C. 


Dear Sir: Enclosed herewith please find a certified copy of a resolution 
which was unanimously adopted by the city council at a meeting held on May 19, 
1958. 

Yours truly, 
J. NYHOF PogEL, City Clerk. 

(The resolution follows :) 

RESOLUTION 


Whereas the House of Representatives has passed a Chicago water diversion 
bill designated as H. R. 2 which said bill is to be considered by the Senate; and 

Whereas the adoption of this bill permitting the additional diversion of water 
from the Great Lakes is deemed to be detrimental to all communities bordering 
on and adjacent to the Great Lakes ; Now, therefore, be it 

Resolved, That the passage of said water diversion bill by the Congress of 
the United States would establish a dangerous precedent and would act as an 
invitation for others, in addition to Chicago, to seek authority for diversion 
of waters from the Great Lakes through the action of the legislative branch 
rather than the judiciary ; and be it further 

Resolved, That the City Council of the City of Grand Haven, a Michigan 
municipal corporation, hereby goes on record as opposing the adoption of said 
bill or any measure permitting the diversion of water from the Great Lakes for 
the reason that irreparable damage will result to the Great Lakes area and 
communities ; and be it further 

Resolved, That the city clerk is instructed to forward certified copies of this 
resolution to the Honorable Robert Kerr, chairman of the Subcommittee on 
Rivers and Harbors of the Senate Committee on Public Works, and to the 
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Honorable Charles E. Potter, and the Honorable Patrick V. McNamara, Senators 
from the State of Michigan ; and be it further 

Resolved, That the city of Grand Haven requests that this resolution be in- 
cluded as an objection on the records of the hearings on this bill before any 
committee of the Senate. 

Alderman Singerling moved the adoption of this resolution, which motion 
varried. 

Yeas: Eaton, Singerling, Swartz, Zuidema, and Mayor Creason. 

Nays: None. 


Crry or Port Huron, MICH., 
July 25, 1958. 
Mr. IrvinGa Moore, 
Chief Clerk, Senate Public Works Committee, 
Senate Office Buiiding, Washington, D. C. 

Dear Mr. Moore: I have been advised by Senator McNamara of the hearing 
on H. R. 2, Chicago water diversion bill, scheduled for Monday, July 28 in the 
Senate Office Building. The city commission has decided against an oral pres- 
entation at this hearing and have instead, directed a prepared statement which 
we request be made a part of said hearing. 

The location of the city of Port Huron at the mouth of Lake Huron as it 
enters St. Clair River, is conducive to the development of a profitable port, and 
to that end, the city has, and is, making every effort. 

The present low-water condition in the Great Lakes causes some alarm as 
the channel depth in many cases is at, or above, the minimum depth required 
for seaway passage. Any further diversion of Great Lakes water would only 
aggravate this low-water condition. 

Because of the intense interest on the part of the city of Port Huron and 
the surrounding area, the city commission went on record by proper resolution 
dated May 26, 1958, as being irrevocably opposed to any further diversion of 
yreat Lakes water. 

A copy of this resolution is attached and becomes a part of our statement in 
opposition to H. R. 2 Chicago water-diversion bill. 

Yours very truly, 
Rosert E. KrRenxke, City Clerk. 


May 26, 1958. 
RESOLUTION BY THE City COMMISSION, Crry or Port Huron, Micu. 


Whereas House bill No. 2, which has been passed by the House of Representa- 
tives, and is scheduled for consideration by the Senate, is designed to provide 
increased diversion of Great Lakes water for Chicago drainage area; and 

Whereas the present low water level of the lakes has adversely affected 
adjacent or adjoining lands which condition would become more critical with 
further lowering of water levels: and 

Whereas any further reduction of water level would have a detrimental effect 
upon present and future shipping, as the present water depth in St. Clair River 
adjacent to Port Huron is at the minimum nhecessary to support shipping re- 
quirements in connection with the St. Lawrence seaway. Thus, any further 
lowering of water level would adversely affect the city’s port development : Now 
therefore be it 

Resolved, That the City Commission for the City of Port Huron, Mich., does 
hereby go on record as being opposed to any increased diversion of Great Lakes 
waters; and be it further 

Resolved, That a copy of this resolution be sent to the Representatives and 
Senators, and others who may be interested in this particular bill. 

Motion by Mathieson, supported by Maxon. 

Vote: Ayes, 7; nays, none. Adopted. 

I, Robert E. Krenke, clerk of the city of Port Huron in the county of St. 
Clair and State of Michigan, do hereby certify that the foregoing is a true 
copy of the resolution adopted by the Commnission of said city at a meeting held 
on the 26th day of May, 1958. 

Rosert E. KrReENKE, City Clerk. 
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Crry or MARINE Criry, 
OFFICE OF THE CITY MANAGER, 
May 7, 1958. 

DEAR SENATOR MCNAMARA: As a member of the Great Lakes Harbors Associa- 
tion. I appreciate the consideration you have given this matter of the diversion 
of water from the Great Lakes. I wish to state that we are in favor of the 
opposition to the H. R. 2 bill which your honorable body will be discussing 
in the very near future. ‘If much more of our Great Lakes water is diversified, 
it will certainly hinder shipping and ruin much of our property which already 
has suffered from the loss of water. 

I am writing this letter in advance of our next city commission meeting 
which will be Thursday, May 15. However, I will have the commission pass 
a resolution in regard to the above matter and forward a copy of same to 
you. 

Very truly yours, 


A. J. Westrick, City Manager. 
(The above resolution is as follows: ) 


RESOLUTION No. 4 


Resolution offered by Commissioner Arnold ; supported by Commissioner 
Johnson 

Be it resolwed, That this city commission is opposed to the H. R. 2 bill which 
authorizes the drainage of water from Lake Michigan into the Illinois water- 
way. 

Adopted as follows: Yeas, Commissioners Arnold, Hart, Johnson, McTevia, 
Miller, Stern; absent, Commissioner Friederichs. 

I, Betty Ann Conley, deputy city clerk of the city of Marine City hereby 
certifies that this is a true copy of the resolution adopted by the Marine City 
City Commission at the regular meeting of May 15, 1958. 

(Signed) Berry ANN CoNLEY, 
Deputy City Clerk. 

Dated : May 21, 1958. 

Senator Kerr. Now then, Senator Douglas, only because of my 
great esteem and affection for you do I yield to you the privilege of 
presenting one of the outstanding members of the Congress of the 
United States and one cherished by members of both parties, your col- 
league from Illinois, Congressman Tom O’Brien. 

Senator Doveras. Thank you very much, Mr. Chairman. 

Congressman O’Brien has been the author and moving spirit be- 
hind the previous bills which twice have passed Congress ‘and he was 
the author of H. R. 2 which was passed by the House last year. He 
is well able to speak for himself. And it also gives me a great deal of 
pleasure to introduce him. 

Mr. O’Brien. Thank you, Senator Kerr, for your kind remarks. 


STATEMENT OF HON. THOMAS J. O'BRIEN, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF ILLINOIS 


Mr. O’Brien. Mr. Chairman, I want first to express my profound 
gratitude to you and to the members of this committee for granting 
me a hearing on my bill, H. R. 2. I remember well the helpful and 
courteous reception accorded me by this committee during the 84th 
Congress which led to your approval of a similar bill I had filed at 
that time, and I am grateful, too, for the friendly treatment I received 
then at your hands. 

We have been trying for years to obtain passage of this vital bill. 
We thought we had succeeded in the 83d and 84th Congresses when 
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the bills were approved by both Houses, but they were vetoed by 
President Eisenhower. Now we are back again, asking for your help 
once more. This is a busy committee, and ordinarily I would not 
trespass on your time and good nature again, except for the fact that 
this issue is of such tremendous importance to the people of Chicago 
and of the entire State of Illinois. Moreover, we now have reason to 
believe that the objections raised by the President to previous bills 
have been eliminated, first, because of studies recently made by the 
Corps of Engineers; sec ond, because the Government of Canada has 
voiced no objec tion to this bill: ; and third, because of the detailed ex- 
planation by the Department of Health, E ‘ducation, and Welfare as to 
the nature and type of tests that will be made during the experimental 
period, 

I do not believe the President will veto this bill if the Congress 
passes it again. 

At the outset, let me state that I have been given the honor of 
speaking on behalf of the entire Illinois congressional delegation. 
All members from Illinois, with one exception, Republicans and 
Democrats—those from the metropolitan area of the city of Chicago 
and from the rural areas downstate as well—are in agreement in 
support of this bill. 

It is most unusual to have such unanimity in our delegation. It 
demonstrates the essential quality of this measure for all the people 
of our State. 

As you know, the purpose of this bill is to establish a 3-year experi- 
ment to determine what will happen if the Metropolitan Sanitary 
District of Greater Chicago is authorized to increase its diversion of 
water from Lake Mic higan into the Illinois waterway by 1,000 cubic 
feet per second. The Metropolitan Sanitary District of Greater Chi- 

cago is now authorized to withdraw 1,500 cubic feet per second. This 
bill would permit it to increase the flow of water to 2,500 cubic feet 
per second for a period of 1 year. The remaining 2 years of the 
3-year experimental period would be used to measure and to appraise 
the results of the experiment. 

I have attached to this statement as exhibit A the letter dated May 
14, 1958, of Mr. E. L. Richardson, Acting Secretary of the Depart- 
ment of Health, Education, and Welfare, which sets forth in detail 
the nature and purpose of the tests which the Department will con- 
duct. The experiment at all times will be under the supervision of the 
Corps of Engineers. 

In my opinion the language of the bill as it passed the House 
authorizes the experiment to be conducted in accordance with the 
plans set forth in the Department of Health, Education, and Wel- 
fare’s letter. There is no need to amend the bill. If it is desired that 
the nature and purpose of the experiment be spelled out, this can 
easily be done in the committee report. 

The Health, Education, and Welfare proposals should eliminate 
the objections which caused the President to veto earlier bills. They 
should serve to satisfy as well any objections raised by officials of 
States surrounding the Great Lakes and by the Government of 
Canada. 
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When the President vetoed the bill after it had passed the 83d and 
84th Congresses, he stated the following reasons: 

(1) Existing diversions are adequate for navigation on the Illinois waterway 
and Mississippi River ; 

(2) All methods of control of lake levels and protection of property on the 
Great Lakes should be considered before arbitrarily proceeding with the pro- 
posed increased diversion ; 

(3) The diversions are authorized without reference to negotiations with 
Canada ; and 

(4) The legitimate interests of other States affected by the diversion may 
be adversely affected. 

These reasons were advanced by Mr. Eisenhower again when he 
vetoed the bill passed by the 84th Congress. He also st ated : 

A comprehensive report by the Corps of Engineers which will include con- 
sideration of the best methods of obtaining improved control of the levels of 
the Great Lakes and of preventing recurrence of damage along the shores is 
nearing completion. I am asking the Secretary of Defense to expedite comple- 
tion of this report. This report is in addition to the technical report on the 
effects of an increased diversion into the Illinois waterway which has been 
made by the Joint Lake Ontario Engineering Board to the International Joint 
Commission. I think it would be unwise to proceed with the diversion in the 
manner proposed in H. R. 3210 until all relevant information has been obtained, 
particularly since objections to the proposed diversion have been registered by 
the Canadian Government in its note dated February 13, 1956, and additional 
objections filed by legal advisers of the States of Wisconsin, Ohio, and New 
York. 

Although I am fully aware of the seriousness of some of the problems con- 
fronting the Chicago area and the State of Lilinois, the record on H. R. 3210 
affords no basis for me to change my position in this matter. Accordingly, 
under the circumstances, I am convinced that the bill should not be approved. 

I am asking the State Department to engage in discussions with the Canadian 
Government in an attempt to work out a solution to these problems as soon as 
all pertinent facts are available. 


All reports from the Department of Defense to w os h the President 
referred, and the discussions with the Canadian Government have 
now been completed. We have pressed the State Department con- 
stantly for a report of its discussions with the Canadian Government, 
but we have never been furnished with any. As far as we know the 
Government of Canada is no longer opposed. Certainly, it has not 
indicated its opposition to the present proposal. 

However, if the Canadian Government takes the same position to- 
day as it did in its memorandum dated February 13, 1956, which I 
attach as exhibit B, it becomes readily apparent that there is no basis 
for objection to this bill for the reasons which I will develop. 

Mr. Chairman, let us turn first to the President’s veto message. I 
invite the committee’s attention to the first point; namely, “existing 
diversions are adequate for navigation in the Illinois W aterway and 
the Mississippi River.” Mr. C hairman, events late in the year of 
1956 and early in 1957 proved this reason to be erroneous, for at that 
time the levels of the Illinois Waterway fell drastically and were 
totally inadequate. Traffic on the Illinois Waterway was suspended, 
noxious fumes were created, and there was even raised the question of 
possible contamination of drinking-water systems of small commu- 
nities in downstate Illinois along the Illinois Waterw ay. 

The situation became so bad that in November 1956 the State of 
Illinois filed a petition in the Supreme Court for modification of the 
decree entered by the Court on April 21, 1930, which restricted the 
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amount to be taken from the Great Lakes to an annual average of 
1,500 cubic feet per second. The Court heard testimony and granted 
the relief, permitting the withdrawal of an average of 8,500 cubic feet 
per second under the supervision of the Corps of Engineers, until the 
water shortage was overcome. 

The States which oppose this bill also opposed that petition in the 
Supreme Court, but the Court overruled them. The action of the 
Court in relieving the critical shortage of water for a period of sev- 
eral months was of material assistance to the people of our commu- 
nity. It is interesting and important to note that none of the States 
which are so afraid of what may happen to them if, Chicago is per- 
mitted to withdraw an additional 1,000 cubic feet per second was 
injured in the least by the increased diversion that was permitted 
under the order of the Supreme Court. 

Respecting the aaa point of the President’s memorandum of 
veto, on January 29, 1957, the report of the Corps of Engineers on 
the effects of the increased diversion from Lake Michigan at Chi- 
cago was issued. The engineers reached the conclusion that a tem- 
porary diversion of an additional 1,000 cubic feet per second for 3 
years at Chicago would have only a minimal effect on lake levels and 
on Great Lakes navigation. This was for a 3-year period, mind you. 

The report showed that over a 3-year period, the lake levels for 
Lakes Michigan and Huron over a period of 36 months would be 
lowered by five-eighths of an inch; for Lake Erie over a period of 
39 months, the maximum lowering would be three-eighths of an 
inch; for Lake Ontario over 42 months, the maximum lowering 
would be three-eighths of an inch. 

If water is to be diverted for only 12 months, not for the longer 
periods used as the basis for the conclusions of the engineers, how 
insignificant becomes the effect of such diversion on the lowering of 
lake levels. How insignificant becomes the damage which might 
accrue. And how insignificant becomes the objection of opponents 
of this bill. 

The State of New York and the Government of Canada are con- 
cerned with possible power and revenue losses. The report of the 
Army engineers states that— 
the estimated reduction in generation of hydroelectric energy that would re- 
sult from a 3-year increase in the diversion at Chicago would fall between a 
minimum of 188 million kilowatt-hours and a maximum of 443 million kilo- 
watt-hours depending on when the diversions were started and when proposed 
additional hydroelectric plants are put into operation. This amount of re- 
duction is a small fraction of 1 percent of the total energy production at the 
plans affected. 

This is for the 3-year period—a loss of less than 1 percent. 

The increased diversion of water proposed in the experiment would 
be for only 12 months. Therefore, the effects of any loss in power or 
revenue derived therefrom would be for only one-third of the period 
or less than 1 percent loss estimated by the Corps of Engineers. Is 
this not a trifling loss, Mr. Chairman? The power interests will not 
suffer any harmful effects powerwise or revenuewise as a result of 
the proposed diversion. 

I should point out, too, Mr. Chairman, that insofar as the objec- 
tion by the Government of Canada is concerned, the United States 
of America and the Government of Canada entered into a treaty in 
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1909, which is still in full force and effect, under the terms of which 
the International Joint Commission was given jurisdiction over cer- 
tain diversions of water from the Great Lakes. Inasmuch as Lake 
Michigan is not a boundary water, diversions from Lake Michigan 
do not fall within the terms of that treaty or become the subject of 
discussion between the parties in the event of diversion. Further- 
more, that treaty specifically exempts “diversions heretofore per- 
mitted.” 

At the time the treaty was signed in 1909, the city of Chicago was 
authorized to withdraw 10,000 cubic feet per second from Lake 
Michigan. The 2,500 cubic feet per second total diversion now 
proposed is substantially less than the diversion permitted in 1909 
and clearly falls within the exception contained in the treaty. 

But apart from the sound legal position of the city of Chicago, 
which permits a diversion even greater than the amount herein re- 
quested insofar as Canada is concerned, we value the warm friendship 
of our great neighbor to the north and we wish to cooperate whole- 
heartedly with its Government and its people. That is why, for a 
period of 18 months, we have urged the President and the Depart- 
ment of State to work out with the Government of Canada a basis 
for permitting us to conduct the experiment. 

Yet in spite of his assurance to Senator Dirksen on August 9, 
1956, that the administration would “move as rapidly as conditions 
permit to obtain a solution of this matter so important to the city 
of Chicago,” I fear the White House has not attempted to persuade 
the Government of Canada to let the experiment go on. 

On January 17, 1957, I wrote to the President stating : 

The Illinois delegation wants to cooperate with you in every respect so that 
the objections which motivated your veto may be eliminated and the bill ap 
proved, in the event Congress sees fit to pass it again. 

On February 5, 1957, I received a reply which stated that shortly 
after the report of the Cor ps of Engineers was received 
the Department of State will undertake discussions with the Canadian Gov- 
ernment in an effort to meet that Government’s objections to the proposal. 

On February 15, 1957, I wrote to the President quoting from a 
newspaper article from Ottawa, Canada, which read: 

The American State Department still has not asked Canada, as requested 
by President Eisenhower more than 5 months ago, to drop its objection to 
increased diversion of water from Lake Michigan, it was disclosed here today. 
At that time I again urged the President instruct the Department 
of State to proceed with appropriate negotiations with the Govern- 
ment of Canada, 

On March 5, 1957, 1 wrote the Honorable John Foster Dulles and 
asked him when the Department of State was taking the matter up 
with the Government of Canada looking to the elimination of that 
Government’s objections. 

On March 22, 1957, I received a reply which declared that— 
the Department will do all in its power to bring these discussions to a speedy 
conclusion. 


On May 1, 1957, I wrote to the Secretary of State asking for a 
report on the status of negotiations with the Government of Canada. 
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On May 10, 1957, I received a reply to the effect that Canadian en- 
gineers were considering the proposal and that the matter was being 
taken up with certain ¢ ‘anadian provincial governments. 

On July 18, 1957, in a moment of frustration, I again wrote the 
President in part as follows: 


I have just been informed that the discussions have been completed and noth- 
ing more remains to be done. When I inquired whether the Department of 
State had been successful in persuading the Canadian Government to waive its 
objection to the experiment, I was told that it had not made such an attempt 
because it was not within the purview of the directive which the Department 
had received from the White House. I was advised further that the Depart- 
ment’s only mission was to place the facts before the Canadian Government, 
leaving to that Government’s officials without our recommendation, the decision 
as to whether it would insist upon its objection. It is this attitude and per- 
formance by the Department of State which amazed me and which impelled me 
to write this letter to you, for certainly, your letter of February 5 makes clear 
that you proposed to take helpful and affirmative action to meet the Canadian 
Government’s objection. How else can one interpret the statement in your letter 
of February 5 which I quote again: “In an effort to meet that Government’s 
objection to the proposal.” 

For some reason which has not been made clear, the State Department has 
seen fit to misinterpret your assurance and to take an innocuous and passive 
role in the negotiations. The Department has now advised me, too, that unless 
and until the Canadian Government withdraws its objection, it will have no 
alternative but to recommend again that the legislation authorizing the exper- 
iment be vetoed. We do not like to press for passage of this legislation knowing 
that it may be vetoed again because of the attitude of the Government of Canada. 

It was to forestall that possibility that I wrote to you on February 13 request- 
ing the opportunity to send an observer to the negotiations with the Govern- 
ment of Canada. We can only conclude that the negotiatitons with the Canadian 
Government have been an empty gesture and that it was never intended that 
affirmative steps would be taken “in an effort to meet that Government’s ob- 
jection to the proposal.” 

In my considered judgment, the people of Illinois, have not yet received 
fair treatment in this most vital matter, nor has the Illinois congressional 
delegation been accorded the consideration it had been led to expect it would 
receive. I believe it is in order for our Government to seek to persuade the 
Canadian Government to waive its objections to the proposed experiment, and I 
respectfully request that you instruct the Department of State to make known 
to the Government of Canada our interest in permitting the experiment to 
proceed. 


On July 30, 1957, I received a reply from the White House stating: 

I am informed that a written communication from the Canadian Government 
setting forth its views in the light of recent meetings has not yet been received 
but is expected momentarily. 

I wrote again to the White House on August 16, 1957, asking 
whether the views of of the Canadian Government ‘ ‘expected momen- 
tarily” had been received. I wrote again on October 28, 1957, and 
again on March 28, 1958, inquiring whether the view point of the Ca- 
nadian Government had been obtained. I have never received any 
statement of the views of the Government of Canada. As I stated 
above, for all we know, the Government of Canada now has no objec- 
tion to the proposed experiment. If it has any, it has not made them 
known to our Government. 

On April 4, 1958, I received the last communication from the White 
House declaring : 

I understand that Mr. Robert Merriam, the Deputy Director of the Bureau of 


the Budget, has been discussing this matter with you and your colleagues, and 
is hopeful of preparing alternative courses of action. We fully appreciate the 
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deep interest of your area in this problem and hope that a satisfactory solution 
can soon be developed. 

Mr. Chairman, we of Illinois have done everything within our 
power to make conciliatory gestures to the Government of Canada. 
We have done so in the only possible way that we could—through the 
executive branch. We have pressed the executive branch for action— 
constantly. We do not know the attitude of the executive branch to 
this bill. We do believe, however, that there is no basis in fact for 
another veto by the President, nor any basis either in the name of fair 
play. We cannot believe that the President was doubletalking Sena- 
tor Dirksen when he wrote the letter of August 9, 1956, and ‘that he 
would permit the Illinois delegation, acting | upon ‘the assurance con- 
tained in that letter, to fight for passage of the bill and to resolve all 
the reasons which prompted his earlier veto, only to have him veto 
it again. 

Mr. Chairman, the city of Chicago is one of the great communities 
of the world. It is an expanding community, industrially and in pop- 
ulation. The St. Lawrence seaway will make Chicago a great port 
city. People from all over the world will come to Chicago as their 
first port of entry. Our city has already spent hundreds of millions 
of dollars of its own money in bringing its sewage disposal system to 
the highest point of engineering per fection—so much so that it has 
been described by the American Soc iety of Civil Engineers as one of 
the seven modern engineering wonders of the world. 

We need additional water to take care of the needs of our people. 
We are confident that the experiment will disclose that neither the 
surrounding States nor the Government of Canada will be injuriously 
affected by the additional withdrawal of this water from Lake Michi- 
gan. After all, the best test is the empirical test. It is certain that 
no one will be injured by diversion for a 1-year period under the con- 
ditions set forth in the proposal by the Department of Health, Educa- 
tion, and Welfare and with the test being conducted under the super- 
vision of the Corps of Engineers. 

I urge you not to be swayed by historical antagonisms and meaning- 
less, unfounded fears. The facts justify approval of this bill. 

Mr. Chairman, speaking for the Illinois delegation, let me again 
thank you for the courteous treatment you have given us and for 
permitting us to tell our story to you. I hope you will approve 
H. R. 2. 

Thank you, Mr. Chairman, again. 

(The above-mentioned exhibits are as follows:) 

CANADIAN EMBASSY, 
February 13, 1956 
Hon. JoHN Foster DULLES, 
Secretary of State of the United States, 
Washington, D.C. 

Sir: On instructions from my Government, I should like to refer to bill H. R. 
3210 now before the United States Senate, concerning a proposal to divert water 
from Lake Michigan into the Illinois Waterway for experimental purposes in 
aid of navigation, for a period of 3 years, at an annual average rate of 2,500 
cubic feet per second in addition to domestic pumpage, an increase of 1,000 cubic 
feet per second over what is permitted at the present time. Similar bills have 
been introduced in Congress in the past few years requesting authorization for 
such an additional diversion to promote navigation and for other purposes. 

The President of the United States, on September 3, 1954, withheld approval 


from a Similar bill submitted for his signature. In his memorandum of disap- 
proval, the President pointed to the fact that the International Joint Commission, 
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following upon a reference by the two governments, was engaged in a study of 
the levels of Lake Ontario, which had a bearing on the question of the diversion 
at Chicago. 

The International Joint Commission instructed the International Lake Ontario 
Board of Engineers to study the effect on Lake Ontario levels of the proposed 
increased diversion at Chicago of 1,000 cubic feet per second for 3 years. The 
3oard of Engineers submitted its report to the Commission on June 14, 1955. 
The report estimated that the increased diversion would lead to a lowering of 
levels of between one-quarter of an inch and five-eighths of an inch at various 
points in the lower Great Lakes and St. Lawrence River down to the harbor 
of Montreal. The aggregate total loss of power to actual and planned power 
developments in Canada which would result from the 3 year additional diversion 
was estimated at 310,100,000 kilowatt-hours over the 15 years during which the 
effects of the additional diversion would be felt. 

If the proposed temporary diversion were adopted, the result would be a total 
diversion for all purposes at Chicago of approximately 4,200 cubic feet per 
second. It is estimated that the effect upon the levels of the lower Great Lakes 
and the St. Lawrence River of a total diversion of this size would lead to a 
lowering of levels at various points ranging from about 2 inches to almost 3 
inches. Such a lowering of levels is of significance to navigation, particularly in 
years when, following the cycle of water supplies in the Great Lakes, very low 
stages are experienced. 

Moreover, the estimate of the loss in potential power given in the report of 
the Board of Engineers represents the effect of the proposed additional diver- 
sion only, and does not take into account the cumulative effect of past diversions. 
Because of the storage characteristics of the Great Lakes, the temporary diver- 
sion proposed will not give a real indication of the effects on the Great Lakes- 
St. Lawrence Basin of a permanent diversion of 1,000 cubic feet per second. 
These would be much more considerable than the computed effects of a temporary 
diversion. 

I am accordingly instructed to make clear that, in the view of the Canadian 
Government, the enactment of the proposed legislation would be prejudicial to 
the navigation and power interests of both countries. 

Accept, sir, the renewed assurances of my highest consideration. 

A. D. P. HEENEY. 


THe SECRETARY OF HEALTH, EDUCATION, AND WELFARE, 
Washington, May 14, 1958. 
Hon. THomas J. O'BRIEN, 
House of Represe ntatives, 
Washington, D.C. 

Dear Mr. O’Brien: This is in reply to your April 22, 1958, letter concerning 
diversion of Lake Michigan water into the Illinois Waterway and your bill H. R. 
2. In accordance with your request, a statement is submitted explaining the 
purpose of the tests and the manner in which they could be conducted. 

It is my understanding that in the event the bill becomes law, the Corps of 
Engineers may request the Public Health Service to conduct certain studies as 
outlined in your letter, designed to measure the changes in sanitary water 
quality that would result from experimental increased diversion and determine 
how these changes might affect uses of the Waterway. 

The congressional liaison officer of this Department called your office relative 
to this correspondence on April 25. 

Sincerely yours, 
EK. L. RicHARDSON, Acting Secreary. 
PurPoseE AND MANNER OF Pusiic Heattn Service INVESTIGATIONS WITH 
RESPECT TO DIVERSION OF LAKE MICHIGAN WATER INTO THE ILLINOIS WATERWAY 
AT CHICAGO 


(Prepared by Department of Health, Education, and Welfare, Public Health 
Service, at request of Hon, Thomas J. O’Brien, Member of Congress) 


INTRODUCTION 


The Secretary of Health, Education, and Welfare was requested by Congress- 
man Thomas J. O’Brien, Illinois, in a letter dated April 22, 1958, to furnish a 
definitive statement explaining the purpose and manner of conducting investi- 
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gations relative to bill H. R. 2. The bill would authorize a 3-year temporary 
experimental increase in the rate of diversion from 1,500 cubic feet per second 
to 2,500 cubic feet per second, from Lake Michigan into the Illinois Waterway 
at Chicago. The plan herewith submitted is an elaboration upon the plan for 
a 3-year experiment outlined by Mr. Harry Adams of the Corps of Engineers and 
set forth in Mr. O’Brien’s letter. This statement explains the purpose of 
the tests and the manner in which they could be conducted in the event the 
Public Health Service is called upon to make such an investigation. 


PURPOSE 


This investigation would accurately measure changes in sanitary water 
quality that would result from experimental increased diversion from Lake 
Michigan to the Illinois Waterway authorized in H. R. 2 and would indicate 
how these changes might affect uses of the waterway. 

Using such indexes as dissolved oxygen, intestinal bacteria, fertilizing and 
other chemical values, and several forms of aquatic life, calculations may be 
made concerning the pollution assimilation capacities of critical reaches of 
the waterway. Various combinations of climatic conditions, pollution loads and 
flow regimes will be used. The data obtained will be valuable in efficiently 
adjusting diversion slows to sanitary requirements. 


PROCEDURE 


In order to evaluate changes induced by increased diversion, it is necessary 
to have reliable information on water quality under past and current waterway 
operating conditions. Much valuable data are now available in the files of the 
Metropolitan Sanitary District of Greater Chicago and have been reviewed 
by the Public Health Service. While these data are quite comprehensive insofar 
as showin certain chemical characteristics of the water, they do not sufficiently 
portray important biological conditions of the stream and their effects upon 
necessary water uses. Such information, together with additional chemical 
and physical determinations, will have to be obtained by routine monitoring 
and special field studies to provide a thorough evaluation of water quality. 

Primary emphasis will be placed on that portion of the waterway and its 
tributaries between Peoria and Lake Michigan, a distance of 169 miles, but 
scientific observations also will be made on stream conditions down to the 
Mississippi River. Particular attention will be paid to those reaches imme- 
diately above and below Pekin, Peoria, Joliet, and Chicago to determine the 
effects of wastes. The critical area, from the standpoint of Chicago wastes, is 
that portion of the waterway above the confluence of the Kankakee River. 
This area will receive intensive study all the way upstream to Lake Michigan. 

The 3-year plan of operation has 4 principal phases, as follows: 


Phase 1 


A 6-month period would be required to (a) develop detailed plans for the 
study: (0) coordinate the water quality survey effort with other agencies in- 
volved—the Corps of Engineers, Geological Survey, Weather Bureau, State and 
local agencies, and private industry; (c) assign professional staff, and (d) pro- 
vide for laboratory facilities. Of prime importance in an undertaking of this 
magnitude is the need for sufficient time to take advantage of all existing pollu- 
tion source data, hydrological data, and water quality data by thorough analysis. 

At least 30 sampling stations would be established to operate during the field 
work of the survey in the area from Lake Michigan to Peoria. An additional 
30 sampling stations would be established on a temporary basis during the sur- 
vey to determine representative conditions in other portions of the Illinois 
Waterway. 

Since the biological community of bottom and suspended aquatic organisms 
plays an important and at times dominant role in the natural self-purification 
process, it is necessary that a biological survey be made to understand fully and 
to best use chemical and physical data. Thorough preparation for this rela- 
tively new and complex survey technique is necessary. Studies would be made 
of the overall biological productivity of the water in critical reaches including 
the biota in suspension in the flowing stream and in bottom sludge, fish pro- 
duction, and possible nuisance conditions induced by excessive growth of photo- 
synthetic plants. 
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Phase 2 


The conduct of the stream survey necessary to establish the existing condi- 
tions will require approximately 12 months to complete. The biological factors 
are greatly affected by various climatic conditions; therefore, it is essential that 
these observations and corelative data collection extends through the four 
seasons of the year. During this period it will also be necessary to determine 
the quantity and characteristics of major waste sources contributing to the 
degradation of water quality in the waterway. Where such data on sewage 
and industrial wastes are not already being gathered on a routine basis, evalu- 
ation will be accomplished in cooperation with the pollution contributor. Main 
stem as well as significant tributaries will be sampled at stations selected to 
represent local and regional conditions. Frequency of sampling will be adjusted 
when necessary to meet special conditions. Appropriate chemical and physical 
determinations will be required at various sampling stations to compare present 
conditions with past records. 


Phase 8 


Studies similar to those of phase 2 would be carried out under conditions of 
increased diversion from Lake Michigan. These would also cover 4 consecu- 
tive seasons and would require essentially 12 months to complete. 

During this period, as in the first year of the field survey, dissolved oxygen, 
biochemical oxygen demand, and temperature will be run on all samples. Also 
planned for the 2-year sampling period are supplemental analyses at periodic 
intervals including determination of deoxygenation rates and extent of nitri- 
fication. Bacteriological examinations will be made. Attention will be given 
to magnitude, location, and movement of sludge deposits and resulting oxygen 
demands. 

Phase 4 


Approximately 6 months would be required to prepare the final report. The 
analysis and interpretation of data will be directed at determining present 
water-quality effects of increased diversion and predicting what those effects 
would be under conditions that might exist in the foreseeable future. A rec- 
ommended operating plan for best usage of water for sanitary purposes is 
contemplated. 

Senator Kerr. Thank you, Congressman O’Brien. 

Senator Douglas? 

Senator Doveias. Mr. Chairman, we have a number of members 
of the very fine Illinois delegation here, some of them having engage- 
ments elsewhere. I should like to have the privilege of introducing 
first Congressman John C. Klueczynski, since he is a member of the 

1 . > . y > 
House Committee on Public Works. 


STATEMENT OF HON. JOHN C. KLUCZYNSKI, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF ILLINOIS 


Mr. Kiuczynsxt. Mr. Chairman, I thank you as a Member of the 
Congress from the Fifth Congressional District of Illinois, and also, 
as a member of the House Committee on Public Works. 

I ask permission at this time to file my statement. I am in favor 
of H. R. 2 and S. 1123. 

Senator Kerr. That will be done. 


STATEMENT OF Hon. JOHN C. KLUCZYNSKI 


Mr. Chairman, I deeply appreciate the opportunity to appear before the Senate 
Committee on Public Works in support of H. R. 2 and S. 1123, to authorize the 
State of Illinois and the Metropolitan Sanitary District of Greater Chicago, 
under the direction of the Secretary of the Army to test, on a 3-year basis, the 
effect of increasing the diversion of water from Lake Michigan into the Illinois 
Waterway, and for other purposes. 
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As a member of the House Committee on Public Works, I know this legis- 
lation has been before Congress for a number of years and that extensive hear- 
ings have been held on the subject. For this reason, my remarks will be brief. 

In the 838d Congress, and again in the 84th Congress, legislation was passed 
by both Houses of Congress. Both of these measures were vetoed by the Presi- 
dent. 

H. R. 2, which is before the committee today, was introduced to meet the 
objections of the President, and contains the following sections which were 
not in the bills which were vetoed. 

First, the maximum direct diversion from Lake Michigan shall not at any time 
exceed a flow of 5,000 cubic feet per second. 

Second, the Secretary of the Army shall at all times have direct control and 
supervision of the amounts of water directly diverted from Lake Michigan. 

Third, the Secretary of the Army shall not allow any water to be directly 
diverted from Lake Michigan to flow into the Illinois Waterway during times of 
flood in the Illinois, Des Plaines, Chicago, or Calumet Rivers. 

These safeguards are under the jurisdiction of the Secretary of the Army, 
and should be acceptable to all interested and concerned with this legislation. 

One of the chief opponents of this legislation is the Great Lakes Carrier Asso- 
ciation. Let me assure the members of the Senate Public Works Committee 
that I would be the last man in this Congress to harm the shippers of the Great 
Lakes. 

To illustrate, let me point out that I have been a member of the House Com- 
mittee on Public Works for a number of years, and have always supported legis- 
lation beneficial to the Lake Carriers Association, such as the St. Lawrence sea- 
way, and I was one of the sponsors for the widening of the Cal-Sag Canal which 
means so much to the Lake Carriers Association and the shippers of the Great 
Lakes. 

To the people who are concerned with the effect this legislation may have 
on the water levels of the Great Lakes, I would like to reassure them that we, 
also, are concerned with those water levels, but this legislation will have no 
material lowering effect on these lakes. The estimate on Lakes Michigan and 
Huron are a mere three-quarters of an inch, and on Lakes Erie and Ontario 
about one-half inch. 

As the report shows, these effects would not be realized until several years 
after the increased diversion began. The bill provides for the increased diversion 
for a period of 3 years, after which the Corps of Engineers will file its complete 
study report, on which the right to further diversion will depend. 

When this measure was before the House last year, there was only one vote 
against its passage in the entire Illinois congressional delegation. 

The legislation is needed by the State of Illinois and the Metropolitan Sanitary 
District of Greater Chicago, and I sincerely trust the committee will see its way 
clear to report favorably on the measure, that it may be acted upon in the present 
session of Congress. 


Senator Doverss. I would also like to introduce Congressman 
Sidney Yates. 


STATEMENT OF HON. SIDNEY R. YATES, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ILLINOIS 


Mr. Yates. Mr. Chairman, speaking on behalf of the Ninth Con- 
gressional District of Illinois, we are delighted to endorse wholeheart- 
edly the statement of Congressman O’Brien. 

Senator Kerr. Thank you, Congressman Yates. 

Senator Douc tas. We would also like to introduce Congressman 
Charles Boyle. 


STATEMENT OF HON. CHARLES A. BOYLE, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF ILLINOIS 


Mr. Bortz. Mr. Chairman, I, too, on behalf of the 12th Congres- 
sional District, join in the support of Congressman O’Brien’s lake- 
diversion bill. 
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Senator Kerr. Thank you, Congressman. 
Senator Dovexas. Also, I would like to introduce C ongressman 
Barratt O’Hara, from my own district, my Congressman. 


STATEMENT OF HON. BARRATT O’HARA, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ILLINOIS 


Mr. O’Hara. Mr. Chairman, on behalf of all the people of the 
Second Congressional District of Illinois, including my great constitu- 
ent and gre: it Senator, we endorse the O’Brien bill. 

Senator Dovetas. ‘Also, I would like to introduce Congressman 
Roland V. Libonati. 


STATEMENT OF HON. ROLAND V. LIBONATI, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF ILLINOIS 


Mr. Lisonati. Mr. Chairman, I am very glad to be here, especially 
with the mayor, who is interested in his ¢ ity and the welfare of the 
people there for the sanitation and the needed water supply for the 
sanitary district. Members of the sanitary district here and the Con- 
gressmen from Illinois indicate their interest behind Mr. O’Brien. 
They have been very solicitous of this legislation, and have a legal 
right to place it before you gentlemen, and I hope that you consider 
it in the light that it is brought here, and a plea by the people of 
Illinois, especially the metropolitan area, to receive this water, which 
is so necessary for its utility and purposes in that great city and for 
that great State. 

Thank you. 

(The prepared statement of Mr. Libonati follows :) 


Honorable Chairman Senator Kerr, I thank you and your committee for per- 
mitting me to address you on this occasion. The purpose of the legislation is to 
permit the diversion of water an increase of 1,000 cubic feet per second above 
the 1,500 cubic feet per second presently diverted for the use of the citizens of 
the metropolitan area of Chicago environs and the State of Illinois. 

H. R. 2 provides for a 3-year study by the Engineering Corps as to the total 
effects of the experiment. 

It is unfortunate that our sister States are in opposition to this diversion, 
especially in that the objectors are advancing fanciful theories of the disastrous 
effects upon shipping, industry, farming, and health, and natural changes of 
soil and scenic changes in their respective States. 

The experimental period is such that these arguments are puerile and pre 
posterous. It is a peculiar truth that all the objectors are States that abound 
in waters, and its populations are beset with problems of flood control and are 
always clamoring for Federal funds for relief for floodwater areas. Certainly, 
a bugaboo has been sold to the officials of these States to deny a much-needed 
use for water for the health and welfare of the people of the cosmopolitan area 
of the city of Chicago and the State of Illinois. 

The whimsical arguments against the diversion have no factual scientific 
basis upon which their arguments can be justified. 

But they can be answered by the experimental tests and engineering controls 
of H. R. 2. No harm can result from this operation under scientific research 
control. Illinois, certainly, is anxious that no damage or ill effects befall any 
other community. We only ask that the test be made under scientific control 
and study. We need the cooperation of all in interest—no damage can result 
under engineering, federally controlled. 


Senator Kerr. Thank you, Congressman. 
I wanted to say this a while ago when my dear friend from Wiscon- 
sin was here. The chairman of this subcommittee had a modest heart, 
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not only in reporting this bill out but in securing its passage by the 
Senate, and I wanted to assure him that I had never done anything 
in my life with less larceny in my heart at the time than that activity 
in favor of this bill. 

So, I want to say to the Congressman that we understand that your 
purposes in your heart are not “to violate either the law of the land or 
one of the great Ten Commandments handed to Moses at Sinai, when 
you come before this committee asking for this bill. 

Senator Douveias. Our intentions are strictly honorable, Mr. Chair- 
man. 

Now, Mr. Chairman—— 

Senator Kerr. Yes, Senator / 

Senator Doveias. Mr. Chairman, may I have the privilege of 
introducing the very able and distinguished m: yor of Chicago, M: ayor 
Richard J. Daley. 

Senator Kerr. I want to ask your indulgence, Senator. 

Is Congressman Victor A. Knox, of Michigan, here? 

Mr. Kwox. Present. 

Senator Kerr. I would believe the Senator would join me in letting 
the Member from our other branch of the Congress appear at the 
same time the other Congressmen are heard. 

I want to say to the distinguished C ongressman from Michigan that 
I do not refer to your branch of the Government as the “lower House.” 


STATEMENT OF HON. VICTOR A. KNOX, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MICHIGAN 


Mr. Knox. I thank you. 

Mr. Chairman, I appreciate this opportunity to appear before the 
Senate Public Works Committee this morning in order that I may 
express my views relative to water-diversion legislation. I am op- 
posed to this legislation. 

Our Government has a treaty with the Canadian Government which 
sets up an international joint commission with full authority to con- 
trol the water levels of the Great Lakes. These controls are deter- 
mined by a series of gages in Lake Superior. When water falls 
below a certain level known as the curbstone rule, the flow is cut back 
in order to maintain proper levels for shipping purposes. 

The 11th Congressional District of Michigan, which I represent, 
alone has approximately 1,000 miles of shoreline. My people are 
greatly concerned over this legislation and what it would do if it 
were enacted into law. 

In March of 1957 the curbstone rule used to determine the water 
levels of Lake Superior and which, may I stress, is the natural area 
of feeding the lower lakes have gone to a point where it was necessary 
for the International Joint Commission to cut off 10,000 cubic feet 
per second of water from Lake Superior into St. Maries River and 
then on down to Lake Michigan and Lake Huron. 

This disrupted the industry in my district. In Sault Ste. Marie, 
Mich., my hometown, the Union Carbide Co. has a contract with the 
Federal Government for 28,000 cubic feet per second for water for 
the turning of their turbines necessary for furnishing power for their 
company’s operations. This cutoff also affected the Federal power 
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plant at Soo Rapids. They had to discontinue what they call the 
No. 10 unit because of the low water levels on Lake Superior and this 
furnishes us the power for the operation of the Soo locks. 

To me it would be disastrous at this time to enact legislation which 
would divert water from the Great Lakes area into the Chicago 
drainage canal. As far as the Chicago drainage canal is concerned, 
it has been said that they are going to use it for flushing purposes. 
That may be true to some degrec e, but if we are going to be consistent 
in legislation which we have passed whereby we have appropriated 
millions of dollars to assist in the construction of sewage disposal 
plants, for what purpose? To clean up our streams, our - lakes, and 
our rivers. So why should we start to divert water for flushing 
purposes ? 

In my opinion I think it is about time that all of the States along 
the Great Lakes and connecting waters should take adv antage of the 
merce that Congress has enacted and get their houses in order and 
stop the pollution of the streams, rivers, ‘and lakes of our Nation. 

Lake Michigan, as are the other lakes, is a part of a complicated 
drainage basin w hich affects the welfare of 7 States and 2 nations. 
No change should be made in the operations of the basin without due 
and careful consideration of the interest of all parties concerned. 

I have been going back to my district very much this session of 
Congress and have seen the low levels of Lakes Superior, Michigan, 
and Huron. All the levels of the lakes hi ave dropped in the last 4 
years, and I am told there has been a 3-foot drop alone in Lake 
Michigan. ‘A diversion of additional waters from Lake Michigan 
to the Chie ago drainage canal would directly affect this already drop 
of 3 feet. 

The effect of this legislation also brings up some more or some other 
very serious problems, and I refer especially to the St. Lawrence 
seaway. 

Senator Martin. Mr. Chairman, may I ask a question ? 

Senator Kerr. Just a moment, Mr. Congressman. 

Senator Marrry. Could you furnish us an engineer’s statement. rel- 
ative to that, because I think that is a very important thing. 

Mr. Knox. Yes; I will furnish it to you from the files I have in 
my office. 

Any diversion of water would have a tendency to lower the water 
levels in the connecting channels of the Great Lakes which would 
require additional dredging at a great cost to the Federal Govern- 
ment in order to have the 27 feet that is required under the law. 
Many cities in my district have contacted me opposing the diversion 
of Great Lakes’ water in the Chicago drainage canal. I can see why 
the people of the Chicago drainage canal area are greatly interested 
in the diversion because of the sanitation question that is involved. 
But to take an additional 2,000, 3,000, 5,000 cubic feet per second from 
the Great. Lakes would greatly aggravate the grave conditions that 
already exist. 

The question is do we want to continue to divert these waters so 
we will have to appropriate additional funds in order that we may 
be able to maintain the 27-foot depth of the seaway? In addition, I 
have many harbors in my district, and we are having difficulty in 
all the harbors along the shores of the lakes. There once again we 








48 DIVERSION OF WATER FROM LAKE MICHIGAN 


would be called upon to appropriate funds for the deepening of these 
harbors so that the ships may be able to get into the harbors to load 
and unload. 

I must oppose the legislation and ask that you give serious thought 
and consideration to the many additional problems that will face us 
if we divert the waters of Lake Michigan to the advantage of a single 
eres and without regards of the interest of all others con- 
cerned. 

That completes my statement, Mr. Chairman. I thank the com- 
mittee for allowing me to present it. 

(The information requested is as follows :) 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE CHIEF OF ENGINEERS, 
Washington, D. C., July 29, 1958. 
Hon. Victor A. Knox, 
House of Representatives. 


DEAR Mr. KNox: The following information on the regulation of Lake Supe- 
rior during 1957 is furnished in response to telephone request from Miss Martin 
of your office on July 28, 1958. 

Lake Superior is regulated under the supervision of the International Lake 
Superior Board of Control in accordance with a rule curve approved by the 
International Joint Commission. The division engineer, United States Army 
engineer division, north central, is the United States member on the board of 
control. 

In accordance with the approved rule curve, the board of control decided on 
February 15, 1957, to reduce the outflow from the lake by curtailing the power 
flow in the Carbide Power Co.’s canal to 18,000 cubic feet per second. Reduction 
of the outflow was indicated by current lake levels and the rule curve. In dis- 
cussions of the matter with representatives of the Carbide Power Co. it was 
brought out that this reduction of flow would necessitate shutting down one of 
the two electric furnaces at the Carbide plant. 

A schedule of releases for the last part of February and March was adopted 
after approval by the Canadian member of the board of control to provide an 
average of 20,000 cubic feet per second to the Carbide Power Co. for 30 days 
beginning February 21 and 22,000 cubic feet per second for the next 9 days. 
These releases were to be varied so as to provide a satisfactory operation at the 
Carbide plant by scheduling shutdown of furnaces for needed repairs. 

In accordance with your wishes, I am pleased to confirm that essentially this 
same information was furnished you by telephone during February 1957. 

Sincerely yours, 
STANLEY G. REIFF, 
Colonel, Corps of Engineers, 
Acting Assistant Chief of Engineers for Civil Works. 


PRECIPITATION SHORTAGE 


Michigan has had one of the driest springs on record. In the first 6 months 
of 1958, precipitation in the east-central part of the State was more than 7 
inches short—4’’+. Below normal in the west-central region. The whole State 
had extremely low precipitation in the first quarter. 

Streamflow was down—many in the lower peninsula reaching lowest flows 
since in the thirties. Inland lake levels were generally well below normal for 
the season. Barring heavy rain this summer, the lakes and streams will 
continue at low levels. 

The unusually dry spring has drastically cut normal Great Lakes’ spring rise. 
Lakes Michigan-Huron are at a 9-year low, but still about a foot higher than 
in summer of 1934 and 11% feet higher than the all-time low of February 1926. 
Lake Superior remains nearer a normal level because of the controls at the Soo. 


Senator Kerr. Thank you, Congressman. 
Are there other Members of the Congress here who wish to make 
a statement ? 
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I have a statement from Congressman Zablocki, of Wisconsin, which 
will be incorporated into the record at this point. 
(The statement is as follows :) 


STATEMENT OF Hon. C. J. ZABLOCKI, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF WISCONSIN 


Mr. Chairman, I appreciate this opportunity of presenting my views in op- 
position to the Lake Michigan water diversion legislation before your com- 
mittee. 

The legislation to authorize an increased water diversion through the Chi- 
cago Sanitary Canal has been considered by Congress on several previous oc- 
easions. It has even reached the White House, only to be vetoed by the Chief 
Executive. In each instance in the past, these efforts to use the waters of Lake 
Michigan to the advantage of a single community, and without regard to the 
interests of other parties concerned, have met with failure. I sincerely hope 
that this will occur again, and I would like to briefly outline my reasons for 
taking this position. 

In the first place, Lake Michigan is not a bathtub or a tank to be filled or 
drained at the pleasure of the Chicago Sanitary District. It is a part of a 
complicated drainage basin which affects the welfare of 7 States and 2 
nations. No change should be made in the operation of the basin without due 
and careful consideration of the interests of all parties concerned—parties 
which include the people of Canada and the people of seven Midwestern States. 
The haste with which legislation authorizing an increased rate of diversion 
through the Chicago Sanitary Canal has been rushed through Congress in the 
past—and may be rushed again—suggests that the interests of all parties con- 
cerned are not being given due consideration. 

Now I know that the proponents of this legislation have cited the 1957 Corps 
of Engineers Report on the Effect on Great Lakes and St. Lawrence River of 
an Increase of 1,000 Cubic Feet Per Second in the Diversion at Chicago, to sub- 
stantiate their claim that the interests of other parties have been considered, 
and to show that the legislation before your committee will not appreciably en- 
danger the welfare of anyone concerned. 

I cannot agree with such contentions. I shall tell you why. 

Back in 1930, after almost 40 years of litigation between Chicago and the 
other States of the Great Lakes area, the Supreme Court of the United States 
pointed out that the Chicago water diversion up to that time had caused a per- 
manent lowering of 6 inches in the level of the Great lakes; that it had greatly 
damaged lake commerce by decreasing the cargo capacity of lake vessels; that 
it had damaged beaches, fisheries, and recreational areas; and that it had 
caused a permanent lowering of the water table in the Great Lakes region 
with great resulting damage to docks, harbor facilities, and building founda- 
tions. 

For this reason, the Supreme Court ruled that the rate of diversion then in 
effect through the Chicago Sanitary Canal should be reduced gradually from 
10,000 cubie feet per second to 1,500 cubic feet per second. The decision of 
the Court had proved to be wise. 

Now the point I want to make is this: large scale drainage through the 
Chicago Sanitary Canal had permanently lowered the levels of the Great 
Lakes by 6 inches in the past, causing extensive damage and loss to the people 
of the Great Lakes States. 

The 1957 report of the Corps of Engineers concerns itself with the possible 
effect of increasing the water diversion in Chicago by 1,000 cubic feet per 
second. This increase—which amounts to only a fraction of the original 
rate of diversion—will, we are told, lower the lake levels by 1 inch. 

Now the questions that we must ask ourselves are these: Just how sig- 
nificant is a l-inch drop in the level of the Great Lakes? and, will the 
Chicago Sanitary District—which formerly needed diversion at the rate of 
10,000 cubic feet per second—be content with a 1,000 cubic feet per second 
increase in the establishment rate of 1,500 cubic feet per second ? 

The Corps of Engineers report answers the first question. It states, on 
page 50, that the experience of vessel operations on the Great Lakes clearly 
shows that they are affected, and promptly respond, to changes of depth 
as small as 1 inch. This indicates that a permanent lowering in the level 
of the Great Lakes of 1 inch will affect—and affect adversely—the shipping 
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and other interests on the Great Lakes. When this 1-inch drop will come 
on top of very low and declining water levels—which we are experiencing 
at present—its effect will be even more serious. 

As to the second question, I believe that past experience can guide us to 
the right answer. When we consider the original diversion rate through 
the Chicago Sanitary Canal, and the emergency rate recently put into effect, 
we must recognize that the 1,000 cubic feet per second figure mentioned in 
in the Corps of Engineers report, and in the proposed legislation, is only 
the wedge to open the floodgates. 

We must, therefore, carefully consider the full implications of the proposal 
pending before your committee. I would, in effect, advance the interest of a 
single community at the expense of the city of Milwaukee and of other com- 
munities located on the shores of Lake Michigan. For that reason, I do not 
believe that this is sound legislation, and I am opposed to it. I hope that 
your committee will table this measure. 

The problem of the Chicago Sanitary District can undoubtedly be solved— 
but it should be solved through the consent of all interested and affected 
parties. This is the proper way. The problem should not be solved in an 
arbitrary and discriminatory fashion through the passage of special legisla- 
tion. The bills before your committee propose the latter course and as such 
should be defeated. 

I want to thank you again for this opportunity to present my views. 





Senator Kerr. The testimony of Congressman Robert H. Michel, 
18th District of Illinois, will be incorporated in the record at this 

int. 

(The statement is as follows :) 


STATEMENT OF Hon. Ropert H. MICHEL, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF ILLINOIS 


Mr. Chairman, increased diversion of Lake Michigan waters into the Illinois 
River has been a topic of discussion ever since the early 1930's. Inasmuch 
as the Illinois River runs diagonally through my congressional district for 
a little better than a hundred miles, we have definite interest in any proposed 
increase in diversion. Except for the last year or two, downstate Members 
of Congress from Illinois have generally been opposed to any increase. 

I have taken the position than an increase of 1.000 cubic feet per second 
would serve a number of good purposes provided that the controlling of the 
daily rate of diversion is regulated to a degree by the Corps of Engineers 
downstream at Pekin, Ill. As a matter of fact, I introduced a bill to that 
effect, H. R. 6260, the provisions of which have since been incorporated into 
the House committee bill, H. R. 2, as amended. 

I sought, by my testimony previously given before the House committee 
and by my remarks on the floor of the House when the bill was being debated, 
to regulate the diversion as a means of giving us a more uniform flow in the 
Illinois River throughout the year. 

There seems to be little question that the main cause of the death of 
thousands of fish in the Illinois River in previous years was the rapid lower- 
ing of the water level. Any quick change of the water level for any reason, 
aside from an outright emergency, is inexcusable. 

Such changes are not only destructive to fish and wildlife, but are highly 
inconsiderate of the people whose land lies adjacent to the river. 

Sudden shifts of the water level cause the destruction of those recreational 
pursuits which we have come to enjoy downstream. 

I have been told that the increased diversion would increase the oxygen 
content of the Illinois River and would be of major benefit to fish and wildlife. 
Better control of low water flow assists materially in the spawning activities 
of fish life. It is also my belief that a better quality of water would tend 
to develop a better grade and type of fish. Higher low-water stages would 
provide duck-hunting facilities. Reduction of diversion during the fall months 
in past years has tended to dry up many small pools of water that could have 
been used for duck-hunting purposes. 

I point out these advantages to the sportsmen and conservationists, as the 
objections to increased diversion in years past have come principally from 
these quarters. 
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There are other benefits to be derived downstream with a properly con- 
trolled increase in diversion. 

Ground-water levels all over the State are declining and in the Illinois 
River Valley the underground water level definitely fluctuates with the river 
level. Any raising of the low-water level therefore has a corresponding 
beneficial effect on the level of the underground water supply. 

As a matter of fact, the situation is so critical that the Peoria Water Works 
Co. has already constructed 4 river-water infiltration pits into which some 12 
to 15 million gallons of river water is put into our underground water supply, 
and plans are underway to construct a water-purification plant. In addition 
to Peoria, Jacksonville, Winchester, and Galesburg have already found it 
necessary to do likewise. 

During the low-flow period of the Illinois River, there is an inadequate supply 
of sufficient water to provide proper cooling for major industrial and power 
plants. Continued industrial development will require more and bigger power- 
plants with a corresponding increase in demand for more cooling water during 
low stages in the river. Increased flow of cooler Lake Michigan water would 
increase the efficiency of industrial and powerplant cooling systems. 

Higher low-water levels would eliminate the costly operation of reducing 
river-barge payloads due to low river-water levels. With the rapid increase 
of river shipping this is becoming more and more important. 

A comparison of figures for tonnage carried on the Illinois Waterway 
indicate a growing traffic on the River. At Peoria, for instance, total ton- 
nage for 1956 was over 18 million tons, an increase of 2 million tons over the 
previous year. 

In the past, icebreaking duirng the winter months has been a costly opera- 
tion, both from the standpoint of icebreakers and tow barges. During several 
months of the 1957 winter, that emergency resulted in the order by the United 
States Supreme Court for a temporary increase in diversion. 

It seems to me that as long as this matter has been kicked around, we 
ought to take the logical and sensible approach and authorize this increase 
in diversion for an experimental study period of 3 years to determine once and 
for all what the effects actually will be. 

With respect to the last point, the fact that the diversion is only temporary and 
for the purpose of a study should eliminate the objections of all States. I, 
for that very reason, was able to accept the bill reported out of the House 
committee. 

However, the bill did not make mention of maintaining a uniform flow 
downstream, and I offered the following amendment which was adopted on 
May 22, 1957, in order to accomplish this purpose: 

“Amendment offered by Mr. Michel: On page 2, line 21, strike out the period 
and insert a semicolon and the word ‘and’; and immediately below line 21 
insert the following: 

“*(4) With respect to the regulation of flows along the Illinois River, par- 
ticularly at Pekin, Ill., the diversion authorized by this act in accordance with 
this section will be regulated with the objective of maintaining a uniform flow 
at Pekin of 8,000 cubie feet per second when such uniformity of flow is feasible, 
as determined by the Chief of Engineers and the Secretary of the Army, and 
when maintenance of this uniformity will not conflict with or interfere with 
the preceding provisions of this section .’ ” 


Senator Kerr. We will also insert the testimony of Congressman 
Robert P. Griffin, of Michigan, in the record. 
(The statement is as follows :) 


STATEMENT OF Hon. Ropert P. GRIFFIN, A REPRESENTATIVE IN CONGRESS FROM 
rHE STATE OF MICHIGAN 


Mr. Chairman, I represent 11 counties in western Michigan, 7 of which 
border on Lake Michigan. I am here to oppose H. R. 2 and to urge that it not 
be reported from committee. 

An increase in the amount of Lake Michigan water being diverted at 
Chicago would seriously affect the level of Lake Michigan, which already is 
dangerously low. 

H. R. 2 is, in effect, local legislation. which would benefit Chicago to the 
detriment of the rest of the Nation. Chicago should solve its own sewage 
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problems by locally financing adequate treatment facilities, just like other 
cities are doing. 

While this bill purports to authorize only a “temporary test” increase in 
the rate of diversion from 1,500 to 2,500 cubic feet per second, our lake 
property owners and Great Lakes shippers cannot afford the luxury of such 
a “test,” particularly at this time. Furthermore, they are well aware that 
the “temporary” legislation enacted here in Washington almost always turns 
out to be permanent. 

Our taxpayers, also, take a dim view of action which would further reduce 
the depths of Great Lakes harbors, adding to the cost of dredging. With 
waters as low as they are now, nearly $150,000 in Federal funds will be spent 
this year just in dredging 7 harbors in my district. 

Since the 1,500 cubic feet per second diversion rate was put into effect back 
in 19388 by the Supreme Court, the State of Illinois and the city of Chicago 
have tried repeatedly through the Court and through Congress, to circumvent 
the Court’s decree. Bills similar to H. R. 2 have faced nearly every session 
of Congress since 19387 and two such bills which passed both Houses were 
vetoed by President Eisenhower. 

Official reports from the United States Army Corps of Engineers show that 
the Lake Michigan-Huron level has dropped steadily for the past several 
years. It now stands more than 2 feet below the average level of the past 
98 years and only a trifle more than a foot above the alltime low. The June 
1958 average of 578.92 feet compares with an alltime high for that month 
of 583.68 feet in 1886 and an alltime low of 577.87 feet in 1934. 

We are spending hundreds of millions of dollars in conjunction with Canada, 
to develop the St. Lawrence seaway so that deeper draft oceangoing vessels 
will be able to use Great Lakes ports. Allowing further diversion, which would 
drop water levels along the seaway route, not only would be directly contrary 
to our purposes in the seaway project and add greatly to the costs, but would 
be grossly unfair to our Canadian partners. 

Negotiations between the United States and Canada, which began March 
11, 1957, on the question of increased diversion at Chicago, still have not been 
completed. It is my understanding that Canada still stands opposed and that 
discussions have reached a stalemate. 

When the House of Representatives was considering H. R. 2 last year, our 
Department of State made it clear that it “would prefer that the proposed 
legislation not be enacted until the conclusion of the joint examination now 
being undertaken by the two countries,” adding that it “does not seem appro- 
priate to proceed with a measure which will have tangible consequences in 
both countries while the bilateral discussion of those consequences is still in 
process.” 

In view of recent talk of tension in relationships with Canada, it would 
be particularly inappropriate and unwise for our country unilaterally to tamper 
with Great Lakes water levels. 

There is ample evidence to support the contention that in times of real 
emergency, temporary relief has been available to Chicago through the Court. 
Additional diversion, ranging up to 8,500 cubic feet per second was authorized 
by court action on a temporary basis in 1940, 1942, 1944, 1956, and 1957. In 
granting emergency relief on a temporary basis, the court can properly take 
into account the effects which such action would have on shipping and lake- 
front property. 

Before the 1938 Supreme Court decree, as much as 14,000 cubic feet per 
second of Lake Michigan water was being diverted through the Illinois Water- 
way. The court found that such diversion had lowered Great Lakes levels 
6 inches. 

While the Corps of Engineers, in its report on the effect of increased diver- 
sion as sought in H. R. 2, indicates an opinion that the additional flow would 
drop lake levels less than an inch, it is also indicated that even such an 
increase would affect lake levels for 18 years, since 15 years beyond the 3-year 
trial period would be required for buildup after the end of the 3-year “test 
period.” 

Lake Michigan ports, already suffering from low water levels, often cannot 
dock fully loaded ships. Such reduced cargoes increase shipping costs of 
both raw materials and finished products, placing added burdens on consumers 
and posing additional problems for manufacturers and suppliers. 
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For the Great Lakes freighter fleet, I am told that a reduction of safe draft 
by even 1 inch can mean an annual loss in carrying capacity of approximately 
a million tons of cargo. 

Legislation similar to H. R. 2 was vetoed by President Eisenhower on four 
grounds—all of these grounds still apply. His reasons were: 

(1) Existing diversions were adequate for navigation in the Illinois Water- 
way and the Mississippi River. 

(2) All methods of control of lake levels and protection of property on the 
Great Lakes should be considered before arbitrarily proceeding with the 
increased diversion. 

(3) The diversions are authorized without reference to negotiations with 
Canada. 

(4) Legitimate interests of other States affected by the diversion may be 
adversely affected. 

Although H. R. 2 limits the total annual average to diversion of not more 
than 2,500 ecubie feet of water per second, it should be noted that up to 5,000 
cubic feet of water per second may be withdrawn at any one time. This, in 
effect, would mean that the rate of withdrawal could be increased more than 
threefold even during months when Lake Michigan levels are lowest. 

In conclusion, Mr. Chairman, I would like to point out that further diversion 
of water from Lake Michigan through the Illinois Waterway, even on a trial 
basis, is opposed by port cities and Great Lakes property owners throughout my 
congressional District. In their behalf, and in the interests of our Nation as a 
whole, I strongly urge that the Senate Committee on Public Works reject H. R. 2. 


Senator Kerr. All right, Senator. 

Senator Doveias. Mr. Chairman, I appreciate the very able and 
courteous statement of Congressman Knox. I think there is one point 
that should be cleared up before we proceed. That is that the Sanitary 
District of Chicago and the taxpayers thereof have already spent 
over $350 million of their own money in putting in the disposal works 
whic sh, as Congressman O’Brien has said is regarded as one of the great 
engineering feats of recent time and that we plan to spend $150 million 

more in the immediate future, and it should be noted that all this has 
been done with local funds without a single dollar having been con- 
tributed by the Federal Government. 

Now, Mr. Chairman, it is my pleasure to introduce the distinguished 
and able mayor of the city of Chicago, Mr. Richard J. Daley. 

Senator Kerr. Mayor Daley, we want you to know we are happy 
to have you here. 

Mr. Davey. Iam glad to be here. 

Senator Kerr. Thank you. 


STATEMENT OF RICHARD J. DALEY, MAYOR, CITY OF 
CHICAGO, ILL. 


Mr. Dautey. Mr. Chairman, I wish to thank the committee for pro- 
viding this Chicago delegation with the opportunity to present the 
urgent reasons why Congress should approve H. R. 2 and 8, 1123, 
authorizing the State of Illinois and the Metropolitan Sanitary Dis- 
trict of Greater Chicago, under the direction of the Secretary of the 
Army, to test on a 5-year basis the effect of increasing the diversion of 
water from Lake Michigan into the Illinois Waterway, and to report 
to the Congress as to the results of such studies, and their recommenda- 
tions. 

As chief executive of the second largest city in the Nation, located in 
one of the major metropolitan areas of our country, I join, with the 
sanitary district and the State of Illinois on behalf of this bill, which 
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so vitally affects the health of the citizens of our city, county, and 
metropolitan area. 

The increased diversion would also do much to aid the vast develop- 
ments now underway for the improvement of the Illinois Waterway 
connecting the lakes to the gulf and the Cal-Sag Waterway, in which 
millions are being spent in preparation for the opening of the St. 
Lawrence seaway. 

It is not necessary for us now to present the detailed facts in this 

vase, as volumes of data have already been been presented to the 
committee, and the trustees of the sanitary district here today are 
presenting additional material. Also, attached to my statement to you 
is additional data prepared by our department of public works. The 
fact is that the Congress of the United States, in its wisdom, has 
approved a similar bill in 1954 and in 1956. 

The need for increased diversion is more urgent than ever, and I 
would like to reiterate the primary considerations which make its 
passage imperative. 

The people of Chicago and the metropolitan area have demonstrated 
over a period of many years their desire to assume full responsibility 
for the most vital service that any government can provide for its 
people—the protection of their he alth.. 

The sanitary-district system is acknowledged to be one of the seven 
engineering wonders of the Nation. As far back as the turn of the 
century—the year 1900—$80 million (a tremendous sum at that time) 
was spent to reverse the flow of the Chicago River. Since then, as 
the Senator has pointed out, more than $400 million has been ex- 
pended to keep this vital function abreast of the times. There is no 
more efficient sewage-treatment system in the world. Yet, if the 
health of our millions of people is to be adequately protected henceforth, 
additional diversion of Lake Michigan is essential. 

In the opinion of the best authorities, the additional flow of 1,000 
cubic feet per second would cause no adverse effect to any other com- 
munity, to any other State, any other country, or to any private inter- 
est. And, certainly, the people of the Chicago metropolitan area 
would have no desire to infringe on the best interests of any of these. 

This bill merely provides for a study of conditions that would arise 
from an increase of flowage, and then recommendations based on the 
facts would be made to the Congress of the United States. Thus, there 
could be no adverse effects, because the Congress of the United States 
would not so legislate. 

Health has no boundary lines. Human values are the highest 
values. The people of Chicago, of Cook County, of the State of 
Illinois—yes, indeed, of the Mississippi Valley—literally millions of 
people have looked to the Congress of the United States to help them 
protect the health of their communities, and the Congress has re- 
sponded to the needs of the people. The Congress has not permitted 
any foreign government to determine the health standards of the 
citizens of our country. Congress has recognized there could be no 
economic interests which could have greater weight than the continu- 
ing health of our people. 

As mayor of Chicago and as a spokesman for the great metropolitan 
area, I join with the sanit: iry district, as well as the distinguished 
Members of C ongress, Senator Douglas and Senator Dirksen, in urg- 
ing favorable ¢ onsideration of this ver y important piece of legislation. 
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(The additional data from the Chicago Department of Public 
Works mentioned by Major Daley is as follows:) 


STATEMENT OF GEORGE L. DEMENT, COMMISSIONER OF PUBLIC WORKS, AND JAMES 
W. JARDINE, COMMISSIONER OF WATER AND SEWERS, City oF CHICAGO 


The city of Chicago is deeply concerned about the protection of its water 
supply and lakefront recreational areas from contamination which will result 
from an increasing frequency of discharge of contaminated river water from the 
mouths of the Chicago and Calumet Rivers and the North Shore Channel into 
Lake Michigan. The probable frequency of such discharges into Lake Michigan 
is increasing with each passing year as the city and its environs continue to 
grow and continue to increase the number and size of storm water outlet sewers. 
The relationship of the city of Chicago to the canal and river system is shown 
on the accompanying map (exhibit A). 

Since, under the decree of the United States Supreme Court of April 1930, 
the allowable annual diversion of water from Lake Michigan must include 
the storm-water runoff from the drainage areas of the Chicago and Calumet 
Rivers, the rate and volume of such storm-water runoff is interrelated with the 
rate and volume of diversion and the problems of canal and river operation by 
the Metropolitan Sanitary District of Greater Chicago. 

The city of Chicago is currently engaged in a $165 million sewer-improvement 
prograim as described in exhibit B, Chicago Public Works Engineer, volume 
1, No. 2, page 4, The Drainage of a Metropolis, designed to alleviate existing 
basement flooding and to provide for increased rates of runoff from increasing 
areas of roofs, pavements, and other impervious surfaces in the future. These 
sewerage improvements are producing, and will continue to produce, increases 
in both the rate and annual volume of storm-water runoff into the canal and 
river system. 

Chicago, like most of the larger cities of America, depends upon combined 
sewers for the combined drainage of surface runoff and household and industrial 
waste. During periods of no surface runoff, all of the flow in the city’s sewer 
systems is delivered to intercepting sewers and treatment works of the Metro- 
politan Sanitary District of Greater Chicago. During storm periods, however, 
the diluted mixture is so greatly increased in volume, 30 times or more, that 
treatment of the total flow is out of the question. At such times, excess flows 
from the city’s sewers enter directly into the canal and river system of the city. 

When the present canal and river system becomes overloaded, it must either 
be allowed to backflow into Lake Michigan, or the river levels in the heart 
of the city will rise above the dock walls, flood bridge pits of many bridges, 
and inundate the lower level of the important two-level Wacker Drive improve- 
ment and other public and private land and structures along the river banks. 
Although, in recent years, it has required storms of unusual magnitude to 
create such an overload of the canal and river system, equivalent conditions 
will, in future years, occur under the impact of lesser storms and therefore 
at more frequent intervals, due to increasing areas of imperviousness. 

Although, as shown in exhibit A, the drainage area of the city of Chicago 
represents only 221 square miles of a total of 940 square miles of area tributary 
to the junction of the sanitary uud ship canal with the Calumet Sag Channel, 
the city of Chicago contributes the major portion of the storm water runoff 
into the canal and river system. Exhibit C shows the chronological record 
of increase in the total capacity of sewer outlets of the city of Chicago from 
1860 to 1957 and the estimated further increase of such capacity after com- 
pletion of the present $165 million program of sewer improvements within 
the city of Chicago. It should be noted on exhibit C that, at the time of the 
completion of the sanitary and ship canal in 1900, the total capacity of sewer 
outlets was approximately equal to the normal operating or “design” capacity 
of the sanitary and ship canal, 10,000 cubic feet per second. It should also be 
noted that the maximum present discharge through the controlling works a 
Lockport, representing the maximum possible rate of flow through the present; 
canal, without bank overflow, is estimated at 28,000 cubic feet per second. 
Such a rate is accommodated for emergency periods, only, to prevent, as far 
as possible the opening of the river lock and consequent backflow into Lake 
Michigan. The total capacity of Chicago’s sewer outlets has now reached 
38,430 cubic feet per second, and upon completion of the present program of 
sewer improvements, it will increase to approximately 55,000 cubic feet per 
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second. Looking to the future, the city of Chicago, therefore, faces the neces- 
sity of allowing the rivers and the North Shore Channel to backflow into Lake 
Michigan with increasing frequency during periods of heavy runoff. 

This means that the city of Chicago will be faced with increasing contami- 
nation of the lake shore recreational and water supply areas. The operation 
of the canal and river system so as to minimize the number of reversals in 
river flow and consequent contamination of Lake Michigan, requires antecedent 
lowering of river levels by Opening control gates at Lockport in anticipation 
of high rates of storm-water runoff. Stringent regulations of Lake Michigan 
water diversion, requiring careful budgeting of such diversion, mitigates 
against the frequent and early use of such antecedent lowering of the river 
level to reduce the probabilities of contamination of Lake Michigan. An 
increase in the allowable annual rate of diversion will allow improvement 
in canal and river operation with respect to the health and welfare of Chicago. 

In addition, the greatly increased rates, 50,000 cubic feet per second, or more, 
and cumulative volumes of storm-water flow through the canal will negate, 
in large measure, the intent and purpose of the diversion of Lake Michigan 
water, which was established and is being maintained to provide dilution of 
sewage plant effluents, since, with any fixed annual total volume of diversion— 
which under the Supreme Court decree, must include storm-water runoff—the 
high rates of flow during storm periods must be offset or compensated for by 
below-average rates of diversion during dry weather periods when it is needed 
to fulfill its intended purpose. 

The health and welfare of the people of Chicago and its neighboring com- 
munities is at stake. 

For the reasons stated the city of Chicago considers the provisions of the 
pending bill S. 1123 to be a necessary action which should be taken by Congress to 
remedy the present inadequate limits of diversion of water from Lake Michigan 
via the Illinois Waterway and urged your subcommittee to recommend to the 
Senate the passage of bill S. 1123. 


(The maps and charts referred to are as follows :) 
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Mr. Datey. I would like to point out, further, Mr. Chairman, that 
we are not attempting to fix what we are asking for here today; we 
are asking an American fairness and sportsmanship to prove the 
point whether or not this diversion in any way affects any neighboring 
State or city, and surely I would not be here advocating this measure 
if I felt ultimately the test would disclose that it would vitally and 
seriously injure any other State or city. That is not the appeal of 
the people of Chicago. 

We ask that this be tried in an effort of American fairness to see 
whether or not it has any effect on the diversion. If it has not, in 
the interest of the health of the people, we ask that it be done. Surely 
if it had an ill effect, I know that this distinguished chairman, as well 
as the Members of Congress from our State, would not want to be 
interested in any legislation hurting any other State or municipality. 
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Senator Kerr. As I understand it, Mayor—and I would like to have 
the Congressman who is the author of H. R. 2 and Senator Douglas—I 
want to say again I deeply regret Senator Dirksen could not be here 
because he has taken such an extensive and constant interest in this 
matter. 

As 1 understand the proposed legislation, it will authorize an 
experiment for a 3-year period under the direction of the Corps of 
Engineers to ascertain, first, the degree of assistance, or additional 

value that the diversion would have to the Sanitary District of Chi- 

‘ago, and the metropolitan area, and the navigation of the waterway ; 
and second, to determine if such a diversion would have any adverse 
effect upon the waterw ays lake area, and operation of both, below Lake 
Michigan, down the St. Lawrence, to the sea. 

The extent of the legislation proposed would be the authorization 
of such an experiment with the limited time factor specified in the 
bill, with no authorization to go beyond the 3-year period without, 
after having conducted the experiment, giving the Congress the benefit 
of it, and without further legislation by the Congress. 

Mr. Datry. That is correct. 

Senator Kerr. All right. Senator, I thought that might be well 
put in the record. 

Senator Doveias. Now, Mr. Chairman, we come to the very able 
members of the Metropolitan Sanitary District of Greater Chicago, 
most immediately concerned with this problem. 

It is my pleasure to introduce at this time the able president of that 
district, Mr. Patterson. 

Senator Neupercer. Mr. Chairman, I have a number of questions 
that I wanted ask of the Illinois congressional delegation. Shall I 
wait until Mr. Patterson completes his statement ? 

Senator Kerr. Do you want to ask questions of the Congressmen 
or the Senators ? 

Senator Neupercer. I wanted to ask questions of Congressman 
O’Brien and also Senator Douglas and Mayor Daley. 

Senator Kerr. You certainly may. Is Congressman O’Brien here? 

Mr. O’Brren. Yes. 

Senator Neupercer. Now I want to get some things very straight for 
the record, if I may. I do not know ‘whether you “will speak for the 
delegation, or the distinguished mayor, whom we are glad to have 
with us, or Senator Doug: is, or some of the other members. 

Senator Douaias. Congressman O’Brien speaks for the delegation. 

Senator Neusercer. Does the Government of Canada consent to 
this proposed diversion ? 

Mr. Yates. The Government of Canada has not indicated its posi- 
tion on the pending bill. 

Senator Neusercer. But in 1956 Ambassador Heeney sent a state- 
ment to our Government opposing the proposed diversion. Is that 
correct ¢ 

Mr. Yates. That is correct. 

Senator Neupercer. Do you have any reason to believe that the 
Government of Canada has changed its position in that respect ? 

Mr. Yates. Congressman O’Brien has stated how closely he has 
pressed the White House in an effort to find this out. 
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Senator Neusercer. But you have not answered my question. Has 
the Government of Canada given affirmative consent to this diversion 

Mr. Yares. Well, but Senator, may I respectfully suggest that you 
are asking us a question which is like “Have you stopped beating your 
wife?” for the reasons that are outlined in C ongressman O’Brien’s 
statement. eaiahte sei isons outlined was that, first, under the treaty 
of 1909 the waters which are in Lake Michigan are not covered by 
the 1909 agreement. Secondly, that existing waters were to be ex- 
empted. Chicago at that time was withdrawi: 1g more than 10,000 
feet. Therefore, on a legal basis, this is not to be considered. 

When you say has the Government of Canada specifically given its 
consent, the answer is “No.” However, the Government of Canada 
has not voiced any objection as it has done to previous bills; therefore, 
it is logical to assume if it had an objection it would have so indicated. 

Senator Doucias. And may I say that as Congressman O’Brien’s 
record indicates, he continuously and persistently pressed the Depart- 
ment of State to make inquiry of the Government of Canada to find 
out their position and the Department of State presumably carried 
on these negotiations. 

Mr. Yares. Yes. 

Senator Neusercer. On what is that based ? 

Mr. Yates. The basis of pure logic and reason, because if you will 
read the objection of Ambassador Heeney, you will note that he 
referred to the studies that were going to be undertaken by the Inter- 
national Joint Commission. The President’s veto also indicated 
studies were to be undertaken by the Corps of Engineers. ‘Those 
studies have been completed, as Congressman O’Brien pointed out in 
his statement, and the studies indicated, over varying periods, the 
lake levels of the Great Lakes would fall by only minim: al amounts for 
a period varying bet ween 36 and 42 inches. 

The experiment that is proposed in this bill will permit diversion for 
only a 12-month period. 

Senator Neusercer. Well, let me ask you this—— 

Mr. Yares. Let me finish my sentence. In view of the fact that it 
would have a minimal effect over a 3-year period, it would have a 
trifling effect over a 1-year period, of no consequence at all. 

Senator Neusercer. I don’t want to go over again the technical 
details of the diversion. I just want to know the following things: 
Has the Government of Canada acquiesced in or consented to this 
diversion ? 

Mr. Yates. The Government of Canada has not acted, as far as we 
know. The statement of Congressman O’Brien shows that they have 
never reported that Canada objected. 

Senator Kerr. I would like to ask at this point if the engineers have 
a map that could be placed in the record that shows the location of 
Lake Michigan, with reference to the border ? 

Colonel Nauman. We don’t have one with us. 

Senator Dovueias. The Senator from Oklahoma brought that point 
out clearly in the last hearing. 

Senator Kerr. I wonder if the representative of the engineers would 
identify himself ? 

Colonel Nauman. I am Colonel Nauman, representing the Corps 
of Engineers today. 
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Senator Kerr. Fine. Now you may go, ahead, Senator. 

Senator Dovenas. The Senator from ‘Oklahoma brought this point 
out very clearly in the hearings 2 years ago. The entrance to Lake 
Michigan, at the Straits of Mackinac here ‘Lindi: iting |, run approxi- 

mately 40 miles, as I remember it, east of the Straits of Mackinac; 
therefore the entire waters of Lake Michigan are outside the Inter- 
national Boundary. 

Senator Kerr. Or within the boundary of the United States. 

Senator Dovetas. Yes, sir. Is that statement correct 

Colonel Nauman. Yes, sir. 

Senator Kerr. Can you tell us how far it is from the border to 
the nearest point of Lake Michigan? That is, how far within the 
borders of the United States is the nearest point of Lake Michigan 
to the Canadian border ? 

Colonel Nauman. I would estimate about 25 or 30 miles, sir. 

Senator Kerr. Would the engineers provide for the record a map 
showing the location of Lake Michigan with reference to the Inter- 
national Boundary, and let it be in the record at this point? 

Colonel Nauman. Yes, sir. 

(The map faces this page. ) 

Senator Neupercer. I have a great many questions I would like to 
ask about this, and I would like to explain why. The sewage disposal 
of the city of Chicago may be at stake around this table, but the whole 
life and death of the economy of the Pacific Northwest is at stake 
around this table, too, here today. 

I want to point out to you why, and I want your comments on this. 
In April 1958, the State Department submitted a report of some 150 
pages pointing out that Canada has no right to divert the upper 
Columbia River, even though the whole upper - Columbia River , until it 
reaches the American border. is on the a of Canada. 

As we sit here around this table today, the Canadian Parliament has 
authorized a survey, which is taking place in the Monashee Mountain 
Range to determine if tunnels can be driven through that range to 
divert 15 million acre-feet of the upper Columbia River into the Fraser 
River watershed which enters the sea totally in Canada. If that diver- 
sion takes place, some of the greatest powerplants ever built, and the 
greatest ones ever built, I understand, outside the Soviet Union in size, 
are going to be stranded in Oregon and Washington. 

Now, what I want to get from you gentlemen is this: What impact 
will it have on our legal position on the upper Columbia River, where 
our State Department has submitted a 150-page legal treatise saying 
that Canada cannot divert, does not have a legal right to divert the 
upper Columbia River, which rises in Canada, if the United States 
Congress and the President give consent to Chicago to divert water 
from Lake Mic ‘higan w ithout the consent of Canada? 

Mr. Yares. Let me state first that many members of the Illinois 
congressional delegation voted appropriations for the powerplants 
whose life you fear, even before you yourself were in the Congress of 
the United States. 

Senator Neusercer. We appreciate that. 

Mr. Yates. We don’t want to hurt those plants. We think they 
are necessary not only to the prosperity and to the well-being of the 
people of the region which you represent, but to the whole Northwest 
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of our country, and we want to help you. We respectfully suggest, 
however, that that issue is not a part of this matter at all. 

Senator Neusercer. How is it different? I want you to tell us how 
it is different. 

Mr. Yares. It is different for the nine reasons set forth in Mr. 
O’Brien’s statement. First, that the diversion of the waters—the 
waters were being taken from Lake Michigan at the time that the 
treaty with Canada was signed in 1909 covering the flow of water in 
the Great Lakes. In that treaty the waters of Lake Michigan, which 
are within the boundaries of the United States, were specifically ex- 
empted, first; and secondly, Chicago at that time was withdrawing 
10,000 cubic feet per second. Under the terms of that treaty this 
diversion of water by the city of Chicago was considered to be an ex- 
emption to the treaty; existing diversions were not covered by the 
treaty. 

The reason that we are here asking for additional water today is 
that in 1900, or thereabouts, there were legal proceedings leading to 
an injunction entered with the United States Supreme Court in 1931, 
under the terms of which the city of Chicago was directed to build 
its own facilities to the greatest engineering extent that it could. 
We have done so, in accordance with the decree of the Supreme Court. 
We have reached a point where a further investment of funds will 
not take care of the needs of the city of Chicago. It requires addi- 
tional water. The opinion of the Supreme Court in 1931 indicated 
that, after the people of the city of Chicago had constructed the fa- 
cilities, it could then go back to the Congress and show the Congress 
that it needed the additional water. It is for that reason we are here. 

This is an experiment that is proposed here. If, as our mayor so 
well pointed out, the effects of this experiment will be harmful, and 
it couldn’t be materially harmful over the period of the experiment, if 
it is harmful in any respect we have to come back to the Congress 
again. This is only a 3-year period, with a 1-year diversion. 

Senator Nevupercer. I want to point out, Congressman Yates, that 
I am the only member of this committee from the Pacific Northwest, 
but other members of the Senate from the Pacific Northwest have 
asked me particularly to be here today and ask these questions. You 
can understand that they are concerned. 

Now, in April 1957, a meeting was held here in Washington of the 
American Society of International Law, and the eminent authority on 
international waters, Prof. Charles E. Martin of the University of 
Washington, at Seattle, was asked this question. He was asked if 
increased water diversion at Chicago from Lake Michigan would 
create an international legal precedent supporting domestic water di- 
version which adversely affects boundary waters, even though both 
countries were to consent to the particular diversion. [Reading:] 

To this question Dr. Martin replied that in the interest of consistency he 
would have to say that an application by the United States of the Harmon 
doctrine in its own territory would militate against the Unted States’ objecting 
to Canada using it in her jurisdiction. That is an accepted principle that to 
the extent to which Chicago diverted, to that extent it would be a precedent 
against the argument made today, and that it was true that, even though both 
Governments consented in an express matter with respect to diversion, there 
was at the same time a precedent established despite themselves. It was 


logical, he said, that if consent was given to this, if there was diversion of the 
waters of Lake Michigan at Chicago, there was no question that that forms 
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a precedent and supports Columbia River diversion upstream in British 
Columbia. 

Mr. Yates. Let me point out that you may want to give the opin- 
ion of the learned able professor considerable thought; yet I have 
here the legal opinion ad report, issued March 1, 1956, of the Chicago 
Bar Association, and I respectfully suggest that we have a number of 
able lawyers who devoted their attention to this question at that time, 
who came to a directly contrary conclusion. I wonder whether or not 
the opinion that we present is not entitled equally to the consideration 
that you want to accord to our friend there ? 

I suggest further that from time to time the Government of Canada 
has diverted waters without reference to the consent or agreement of 
the United States. So that, when you talk in terms of a percedent 
having been established, the Government of Canada has already estab- 
lished such a precedent. 

Senator Doveras. May I interject a point here? I have no doubt 
that Mr. Martin is an esteemable man and highly competent prac- 
titioner of law, but in the past, as I remember it, he has given opinions 
on constitutional law which, in the opinion of other learned authori- 
ties, have been most tortuous and ill-founded. Mr. Martin is com- 
monly believed to have been the author of the so-called Bricker 
amendment to the Constitution, which I am sure my colleague from 
Oregon does not favor, as I do not, and I would say that Mr. Martin 
could not qualify as one of the really eminent authorities on constitu- 
tional law or the law of nations. 

I ask that the brief of the Chicago Bar Association, which Con- 
gressman Yates has referred to, be made a part of the record in the 
appendix. 

Senator Kerr. Very well. 

(The brief is as follows:) 


LEGAL OPINION AND REPORT BY CHIGAGO BAR ASSOCIATION ON 
H. R. 3210 (84TH CONGRESS) AS TO 1,000 C. F. S. INCREASE IN DIVER- 
SION OF WATER FROM LAKE MICHIGAN AT CHICAGO, FOR A THREE 
YEAR PERIOD, TO PERMIT STUDY BY SECRETARY OF ARMY AS TO 
ITS EFFECT ON LAKE MICHIGAN AND ON ILLINOIS WATERWAY 


(March 1, 1956) 
Approved by Chicago Bar Association March 1, 1956 


By letter from Richard M. Cain, Executive Secretary of the Chicago Bar 
Association, to David M. Gooder, Chairman of the Committee on International 
and Foreign Law, dated October 28, 1955, the Board of Managers requested the 
Committee to study and report on the legal aspects of H. R. 3210, a bill to author- 
ize the State of Illinois and the Sanitary District of Chicago [now know as The 
Metropolitan Sanitary District of Greater Chicago] to increase the amount of 
water diverted from Lake Michigan at Chicago from 1500 cubic feet per second 
to 2500 cubic feet per second for a three-year period. A copy of H. R. 3210 
is attached hereto as Appendix A. The bill was passed by the House of Repre- 
sentatives in the First Session of the 84th Congress and is now pending in the 
Senate. 

THE BACKGROUND 


The rapidly growing city of Chicago was, in the latter part of the 19th century, 
confronted with the problem of disposing of its sewage and at the same time 
maintaining a potable water supply for its citizens, a problem rendered difficult 
by the fact that Chicago’s sewage was then being dumped into Lake Michigan, 
which was also the source of the city’s water. To meet this problem, a canal 
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was cut joining the Lake Michigan and Mississippi watersheds, and the flow of 
the Chicago River was reversed so that Chicago was able to send its sewage 
through the Mississippi waterway and conserve the purity of its water supply in 
Lake Michigan. 

In connection with the construction of the canal and the reversal of the flow 
of the Chicago River, the Sanitary District of Chicago, the municipal corporation 
responsible for sewage disposal in an area, including the City of Chicago and 
other areas in Cook County, diverted waters from Lake Michigan into the 
Illinois (and eventually, the Mississippi) Waterway. Originally operating 
under a permit issued on May 8, 1899, by the Secretary of War for the purpose, 
the Sanitary District took 5000 cubic feet per second (c. f. s.) from Lake Michigan 
and caused same to flow into the Illinois Waterway. Since that time, the amount 
of diversion has varied from 10,000 c. f. s. (for short periods of time) to the 
present diversion of 1500 c.f.s. The number of cubic feet per second is computed 
on an annual average basis, as little water is diverted during the winter months 
and more water during the summer months. The State of Illinois, the City of 
Chicago and the Sanitary District have attempted from time to time to obtain 
greater diversions. 

Beginning May 8, 1899, there was a diversion of 5000 c.f. s. Various permits 
issued by the Secretary of War varied this figure from time to time from a low 
of 3333 c. f. s. to 5833 ec. f. s. during a period of approximately twenty-six years. 
During this period, after the improvement of the facilities on the south branch 
of the Chicago River, the Sanitary District applied to the Secretary for an 
increase to 10,000 c. f. s. Henry L. Stimson, then Secretary, denied this appli- 
eation on January 8, 1913. Temporary increases were however, allowed from 
time to time, and Chicago and Illinois contended that more water was necessary. 
On October 6, 1913, the Attorney General of the United States brought an action 
in a district court of the United States to enjoin the Sanitary District from 
diverting more than 4167 c.f. s. It was not until June 18, 1923, however, that a 
decree was entered by the district court granting the relief sought by the plaintiff. 
The decree of the district court was affirmed by the Supreme Court of the 
United States on January 5, 1925, per Holmes, J, Sanitary District v. United 
States, 266 U. S. 405. In this case the court rejected the argument that the 
United States was without jurisdiction to stop the defendant from diverting 
water on the ground that the United States was “asserting its sovereign power 
to reguiate commerce and to control navigable waters within its jurisdiction.” 
The court declared that the diversion could be enjoined by the United States 
because of the commerce power, because treaty obligations were involved, and 
perhaps because of the ultimate sovereign interest in the lakes of the Federal 
government. 

Two months later on March 8, 1925, the Secretary of War granted a permit 
authorizing diversion of 8500 c. f. s. until December 31, 1929. Prior thereto, in 
1922, the State of Wisconsin had initiated a suit against the State of Illinois 
in the Supreme Court of the United States. This suit, into which other Great 
Lakes States later joined as party plaintiffs, was also brought to restrain the 
diversion of waters at Chicago. The Supreme Court referred the matter to 
Charles Evans Hughes as special master, and upon his report based its opinion, 
rendered on January 14, 1829. Wisconsin v. Jilinois, 278 U. S. 367. The court 
in this case held that no legal basis existed under the statute for diversion in 
excess of the amount required for navigation in the Chicago River. The court 
specifically found that the statute under which the Secretary of War had per- 
mitted the 8500 c. f. s. did not permit the Secretary to authorize diversion for 
purposes of sanitation, which the court found to be the primary reason for the 
diversion. Whereupon, the court in its opinion (per Taft, C. J.) again referred 
the case to Special Master Hughes to frame a decree calling for an orderly 
schedule for reduction from 8500 c. f. s. to the amount necesary for navigation. 
The decree based on his recommendation and entered on April 21, 1930 (281 U. S. 
696), called for a reduction to 6500 c. f. s. on July 1, 1930: to 5000 ec. f. s. on 
December 13, 1935; and to a final permanent diversion of 1500 ec. f. s. on December 
13, 1938. The reduction in diversion was to be accompanied by the construction 
of disposal plants by the Sanitary District to treat increasingly larger percent- 
ages of Chicago’s sewage until the maximum treatment was to be available, on 
December 13, 1938. The decree reserved jurisdiction to the court until such time 
as the decree was carried out. 

The schedule was not adhered to, since a local tax strike in 1931-1932 made 
it impossible for the Sanitary District to obtain financing for the required 
disposal plants. Further financial difficulties during the depression, and later 
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material shortages during World War II, all delayed construction of the 
improvements. 

In 1940, Illinois sought a temporary modification of the 1930 decree to 
allow 5000 c. f. s. on two grounds, namely, that a health menace existed along 
the Illinois Waterway and that the sewage treatment plants were behind 
schedule and would not be completed until 1942. The Supreme Court (309 
U. S. 569) after finding that Illinois had not shown sufficient cause for the re- 
quested modification, nevertheless appointed a special master. During the 
litigation in 1940, the parties stipulated to a temporary ten-day diversion to 
clean up amounts of flocculent active sludge in the waterway. (311 U. S. 
105.) The special master’s report found that no health menace existed, but 
did find that there was a nuisance created by the condition of the sewage 
in the waterway. Following this, in 1941 the Supreme Court confirmed the 
master’s report on this point and dismissed the petition of the State of Illinois 
seeking a review of the matters decided in the original opinion, (278 U. S. 
367), as later amplified. The treatment plants of the Sanitary District were 
thereafter completed, such works conforming to the 1930 Supreme Court decree. 

Since the Supreme Court decisions in the 1930’s, legislation has been intro- 
duced from time to time in the Congress which would authorize Chicago to 
increase the diversion of waters from Lake Michigan into the Illinois Waterway. 
None of these bills was passed by Congress, with the exception of legislation 
introduced into the 83rd Congress, known as H. R. 3300, providing for an 
additional diversion of 1000 c. f. s. This legislation was vetoed by President 
Eisenhower on the grounds that (1) existing diversion was adequate for 
navigation on the Illinois and Mississippi waterways; (2) all methods of control 
of lake levels and protection of property should be considered before arbi- 
trarily proceeding with the proposed increased diversion; (3) the legitimate 
interests of other states affected by the diversion may be adversely affected ; 
and (4) the diversion was authorized without reference to negotiations with 
Canada. A copy of the veto message regarding H. R. 3300 is attached hereto 
as Appendix B. The President’s reference to negotiations with Canada ap- 
parently related to a study undertaken in 1952 by the International Joint 
Commission pursuant to a joint Reference under Article IX of the Boundary 
Waters Treaty of 1909. Chicago diversion is incidentally involved in that study. 
No report has been issued as yet by the Commission. However, an Interim 
Report, prepared by the International Lake Ontario Board of Engineers at the 
request of the Commission and in connection with the joint reference of 1952, 
was filed with the Commission on June 14, 1955. The Board of Engineers had 
been asked to report on the effect on Lake Ontario levels of an increase of 
1,000 e. f. s. in the diversion at Chicago from Lake Michigan for a period of 
three years. Without extensively reviewing the Interim Report, we here note 
that the report makes this statement: 

“94. The maximum temporary reduction in lake levels would be about 5% inch. 
It is considered that this reduction would have no significant effect on navgation. 

“25. It is considered that the computed reductions in dependable capacity 
of 2,600 and 2,750 kilowatts at Niagara River plants in Canada and the United 
States respectively, and of 2,145 kilowatts at the Beauharnois plant, are of 
such temporary character and small magnitude that the provision of any re- 
placement capacity would not be justified * * *” (p. 11.) 

The report states further that 276,000,000 kilowatt hours per year would be 
lost at existing plants or those actually under construction on the St. Lawrence 
seaway. This Committee is not qualified to assess the significance of the re- 
duction in power potential anticipated by the Board. We are informed, however, 
that the two new power plants being built on the St. Lawrence, one Canadian 
and the other American, will produce 6.3 billion KW hours annually each, with 
a dependable capacity of 7,000,000 KW. We are also informed that the total 
out-flow of water at the St. Lawrence averages 237,000 cubic feet per second, 
and varies within the range of 144,000 to 314,000 c. f. s. The effect of the 
proposed withdrawal of an additional 1000 ¢. f. s. at Chicago may be assessed 
in the light of that total out-flow. 

By the proposed bill (H. R. 3210) authority is granted to Illinois and the 
Sanitary District, under the supervision and direction of the Secretary of the 
Army, to withdraw an additional 1000 ce. f. s. for a three-year period. The 
Secretary of the Army is given direct control over the amounts diverted and 
the study to be made. The bill further requires the Secretary to report to the 
Congress on or before January 31, 1959, the results of his study and his recom- 
mendation with respect to continuing the authority to divert water in the 











66 DIVERSION OF WATER FROM LAKE MICHIGAN 


amounts authorized in the act, or in increased or decreased amounts. The 
present bill is similar to H. R. 3300 (the vetoed bill) in its substantive provisions. 
In the expression of purpose, however, there is a difference in emphasis. While 
the stated purpose of H. R. 3300 was to regulate and promote commerce, to 
improve navigation in the Illinois Waterway and the Mississippi Valley, to 
help control the lake level and to afford protection for property and shores along 
the Great Lakes, the purpose of the present bill is to provide a basis for a 
study of the effects of increased Chicago diversion in those regards. 


THE PROBLEMS PRESENTED 


Influential opponents of additional water diversion at Chicago have taken the 
position that H. R. 3210 (the present bill) and H. R. 3300 (the vetoed bill) 
are contrary to law, for one or more of the following principal reasons: (1) 
Congress has no constitutional power to authorize the additional diversion; 
(2) even if the United States has constitutional power to authorize the diversion, 
that power rests in the Supreme Court, and not in Congress, because the Supreme 
Court reserved jurisdiction over Chicago diversion in the decree limiting such 
diversion; (3) additional diversion, without consent of the International Joint 
Commission, would violate the International Boundary Waters Treaty of 1909. 

Further objections were made to H. R. 3300 on policy grounds. The State 
Department and Canada both took the position that since Chicago diversion 
was involved in the study of Lake Ontario water levels under the 1952 Reference 
to the International Joint Commission under Article IX of the 1909 Treaty, 
Congress should await the report and recommendations of the Commission 
before authorizing additional diversion. Further, Canadian objections to H. 
R. 3300 were that additional diversion would: (1) have an adverse effect on 
navigation in the Great Lakes and the St. Lawrence River; (2) reduce the 
power potential of the Niagara and St. Lawrence Rivers and perhaps affect 
arrangements under the Niagara Treaty of 1950 for equal division of water at 
those points. 

In this report the Committee discusses the principal legal objections to the 
proposal for increased diversion. The Committee expresses no opinion on the 
merits of the proposal and makes no recommendations as to how matters of 
domestic and international policy should be decided. 


CONCLUSIONS 


I. Congress has power under the commerce clause of the constitution to 
authorize the additional diversion. 

II. Authorization of additional diversion would not violate the constitutional 
barrier to giving a preference to the ports of any state. 

III. The power of Congress to authorize increased diversion is not affected 
by the fact that the Supreme Court has in the past considered the subject matter 
and has retained jurisdiction to modify its decree. 

IV. Congressional action authorizing additional diversion at Chicago would 
not violate the mandatory provisions of the International Boundary Waters 
Treaty of 1909 or the Niagara Treaty of 1950. Whether Congress should await 
the report of the International Joint Commission pursuant to the 1952 Reference 
under Article IX (1909 Treaty) is a question of policy to be decided by Congress. 
There are no rules of international law or principles of comity which introduce 
considerations different from those considered in connection with the 1909 
Treaty. 

DISCUSSION 


I. CONGRESS HAS POWER UNDER THE COMMERCE CLAUSE TO AUTHORIZE THE ADDITIONAL 
DIVERSION 


The opponents of diversion through the Chicago waterway have argued that 
the additional flowage sought is not for the improvement of navigation, and 
that therefore Congress has no authority under the Commerce Clause to au- 
thorize it. It is also asserted that Congress has no constitutional power to 
authorize the diversion of water from one watershed to another, since that 
would impinge upon the property rights of states and individuals. 

Whether or not these propositions are meant to be separate or interdependent, 
it seems clear that if Congress has power under the Commerce Clause to 
permit the diversion, that power is not limited by private or state rights in 
the water of navigable streams. This is clearly recognized in the most recent 
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Supreme Court decision on the subject. United States v. Twin City Power Co., 
(U. S. Supreme Ct.) 24 U. S. Law Week (1/23/56); see also Federal Power 
Commission v. Niagara Mohawk Power Corp., (347 U. S. 239, 249-250) (1954). 

We turn, therefore, directly to the determinative question as to the power 
of Congress under the Commerce Clause to authorize the diversion. Since 
there would be no problem otherwise, the discussion assumes that the additional 
water is not needed to facilitate the physical movement of vessels through the 
waterway. There are a number of intimations in the Chicago waterway cases 
that Congress has such power; see quotations in part III, infra. But in the 
subsequent case of Wisconsin v. Illinois, (278 U. S. 367) (1929), where the 
point was vigorously argued, the Court did not find it necessary to reach the 
question, and expressly left it open. The Supreme Court has since declared 
that that case “merely decided that under a certain federal statute there was 
no authority for diversion of the waters of Lake Michigan for sanitary purposes 
(p. 418). There is no consideration of the constitutional power to use water 
for other than navigable purposes, though it is plain that other advantages 
occur.” United States vy. Appalachian Power Co., (811 U. 8. 377, 425-426) 
(1940). 

We think it fair to say, without reviewing all of the cases in detail, that 
there are no cases which are directly in point and indistinguishable on the 
issue which we are considering. On the other hand, no case has ever held 
invalid a federal statute exercising the power of Congress over navigable 
waters. And the cases as a whole, particularly the more recent decisions 
beginning with the Appalachian case in 1940, leave little room to doubt the 
constitutional power of Congress to authorize a diversion from a navigable 
stream. For the Supreme Court seems plainly to treat the federal power 
over navigable waters as plenary. The various aspects of waterway regula- 
tion are deemed to be so integrated as to permit of federal regulation in their 
entirety. As Mr. Justic Jackson said in his concurring opinion in Northwest 
Air Lines v. Minnesota, (822 U. 8. 292, 303) (1944) : 

“* * * this Court [has] interpreted the commerce clause of the Constitution 
to lift navigable waters of the U. S. out of local control and into the domain 
of federal controlk.” 

In the Appalachian case, the Court referred to the “plenary power of 
Congress over navigable waters.” (311 U. S. at 427.) See also First Iowa 
Cooperative v. Federal Power Commission, (328 U. 8S. 152, 182) (1946) ; Arizona 
v. California, (283 U. 8S. 423, 456) (1931); United States v. Commodore Park, 
(324 U. S. 386) (1945); United States v. Willow River Co., (824 U. S. 499, 
509) (1945); Oklahoma vy. Atkinson, (303 U. 8S. 508) (1941); United States 
v. Twin City Power Co., (U. S. Supreme Ct.) (24 U. S. Law Week 4073) 
(1/23/56) 

These cases taken together as well as individually seem plainly inconsistent 
with the suggested limitations on the power of Congress. 

In the Commodore Park case, the Navy, to improve the operation of a 
seaplane base, dredged a bay and deposited the fill in a navigable creek, thereby 
depriving riparian owners upstream of any possibility of navigation, and also 
making the upstream pool stagnant. In holding that the riparian owners 
could not recover for loss of property rights, the Court referred to “the 
government’s ‘absolute’ power, in the interests of commerce to make necessary 
changes in a stream.” (324 U. S. at 391.) The opinion further states that 
(pp. 392-393) : 

“* * * The Constitution entrusted to Congress the responsibility of deter- 
mining what obstruction may, or may not, be placed in such [navigable] 
waters. * * * 

“While this project touched two separate, although closely related, bodies of 
navigable waters, and looked to improvement of shore as well as water facilities, 
the entire program as to the waters was designed to achieve one closely integrated 
unit. That there were two bodies of navigable waters to which the one pro- 
gram related, does not detract from Congressional power as to either, for its 
powers are broad enough to justify one unified program for the connected body 
of waters to the end that commerce in general may be fostered. 

“Thus, having power under the Commerce Clause to obstruct navigation by 
depositing the dredged soil in Willoughby Bay, the government was likewise au- 
thorized to deposit in Mason Creek for the same purpose. There is power to 
block navigation at one place to foster it at another. * * * 
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The above passages would seem just as applicable to diversions as to obstruc- 
tions, and to Lake Michigan and the Chicago waterway as to the smaller and less 
important navigable waters involved in the Commodore Park case. 

The First Iowa case, supra, upheld the authority of the Federal Power Com- 
mission to permit diversion of substantially all the water of the Cedar River 
directly to the Mississippi through a power dam and a canal, instead of through 
its longer regular route by way of the Iowa River. All of these waters were 
navigable, and it was found that the project would affect the navigability of the 
three rivers involved. But it was not suggested that the project would improve 
navigation on any one of them; on the contrary, the effect on the two smaller 
rivers was obviously detrimental to navigation, and on the Mississippi apparently 
so. (328 U. S. at 158-159.) Nor was there even an intimation that the purpose 
of the project had anything to do with navigation or commerce. In holding that 
Congress could authorize such a project on navigable streams, the Court stated: 


[The Federal Power Act] 


“* * * Tt was the outgrowth of a widely supported effort of the conserva- 
tionists to secure enactment of a complete scheme of national regulation which 
would promote the comprehensive development of the water resources of the 
Nation, in so far as it was within the reach of the federal power to do so, instead 
of the piecemeal, restrictive, negative approach of the River and Harbor Acts and 
other federal laws previously enacted. 

“It was a major undertaking involving a major change of national policy. 
That it was the intention of Congress to secure a comprehensive development of 
national resources and not merely to prevent obstructions to navigation is ap- 
parent from the provisions of the Act, the statutory scheme of which has been 
several times reviewed and approved by the courts.” (328 U. 8. at 180-181.) 

The Court then quoted the Appalachian case as sufficient authority for such an 
exercise of federal power. Here was a diversion of water from one watershed 
to another, in a manner which affected navigation and commerce harmfully, and 
yet there was no doubt as to the federal power. Indeed, the only issue in the 
case was one of statutory construction. 

In the Appalaciian case, the Court sustained the power of Congress, under 
the Federal Power Act to require a power company to obtain a license to build 
a dam on a mountain stream which had been historically navigable and to im- 
pose conditions which had no relation to navigation or commerce. The Court 
referred to the “plenary power to exclude structures from navigable waters and 
domain over flowage and its product, energy.” The opinion continued (311 
U. S. 424): 

“It is quite true that the criticized provisions summarized above are not essen- 
tial to or even concerned with navigation as such. Respondent asserts that the 
rights of the United States to the use of the water is limited to navigation. * * * 

(P. 426): “In our view, it cannot properly be said that the constitutional 
power of he United States over its waters is limited to control for navigation. 
By navigation respondent means no more than operation of boats and improve- 
ment of the waterway itself. In truth the authority of the United States 
is the regulation of commerce on its waters. Navigability, in the sense just 
stated, is but a part of this whole. Flood protection, watershed development, 
recovery of the cost of improvements through utilization of power are likewise 
parts of commerce control. * * * The point is that navigable waters are 
subject to national planning and control in the broad regulation of commerce 
granted the Federal Government. The license conditions to which objection 
is made have an obvious relationship to the exercise of the commerce power. 
Even if there were no such relationship the plenary power of Congress over 
navigable waters would empower it to deny the privilege of constructing an ob- 
struction in those waters.” [Emphasis supplied.] 

These recent cases, none of which seem to be mentioned by those who claim 
that Congress lacks the power to permit diversion, stand for the doctrine that 
Congress has complete power over obstructions, or diversions of flowage, in 
navigable streams, that watershed development in all its aspects, many of 
which relate to commerce, is an inseparable integrated whole, all parts of 
which Congress can regulate, and that such regulations may extend to matters 
which in and of themselves do not relate to or benefit commerce or navigation. 

In the latest Supreme Court decision (United States vy. Twin City Power Co., 
(24 U. 8. Law Week 4073, decided January 23, 1956), it had been reported to 
Congress that a dam operated “primarily for hydro-electric power development, 
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would incidentally reduce downstream flood damages and improve low-water 
flows for navigation,” and the Court of Appeals had found that “improvement of 
navigation was not the purpose of the taking.” The Supreme Court stated: 

“Tt is not for courts, however, to substitute their judgments for congressional 
decisions on what is or is not necessary for the improvement or protection of 
navigation. * * * The decision of Congress that this project will serve the 
interests of navigation involves engineering and policy considerations for Con- 
gress and Congress alone to evaluate. Courts should respect that decision until 
and unless it is shown to ‘to involve an impossibility’ as Mr. Justice Holmes 
expressed it in Old Dominion Co. v. United States, (269 U. 8S. 55, 66). If the 
interests of navigation are served, it is constitutionally irrelevant that other 
purposes may also be advanced.” 

The Court then referred to the passage from the Appalachian case quoted 
above. Although this language indicates that some effect on navigation or com- 
merce is the basis for federal control, it shows that the effect may be relatively 
minor, that Congress may be concerned with it only secondarily, and that the 
legislative judgment will be decisive in actual fact. We do not believe that 
this decision narrowed the doctrine reflected in the cases discussed above. 

Insofor as diversion into the Chicago waterway is concerned, the problem is 
much less difficult than in most of the cases last cited. If Congress permitted 
additional diversion from the Great Lakes into the waterway, it would neces- 
sarily be deciding, at least, that the harm to navigation on the lakes would 
not be sufficient to preclude use of the water to cleanse the waterway. Such 
a negative conclusion that an obstruction or diversion may be authorized be- 
cause, in the over-all balance of public interests, it will not substantially impair 
the interests of commerce and navigation is clearly sufficient, under such cases 
as First Iowa, discussed above. For Congress to permit it, the diversion or 
obstruction itself need not benefit navigation. Here Congress is authorizing a 
transfer of water from one important navigable waterway to another. 

Furthermore, the waterway is itself an artery of commerce in a substantial 
amount. Prevention of pollution in such a stream would seem to be a legitimate 
objective for the governmental body having plenary control over navigable 
waters. And this would seem to be so whether the health to be protected is that 
of those using the waterway, which would be directly related to commerce, or 
that of persons living in adjacent communities. Moreover, if the pollution pro- 
duced vegetation clogging the bottom of the waterway, the power of Congress 
to authorize remedial action cannot be doubted. Congress spends large sums 
in keeping navigable channels clear of obstructions. 

Finally, the diversion would seem to be a regulation of interstate commerce 
because it constitutes a regulation of the amount of water flowing in inter- 
state commerce. It is unnecessary to say that all water moving naturally across 
state lines is in commerce. The waterway is a man-made interstate trans- 
mission line, just as would be a large pipe. For Congress to control such an 
artificial movement of water is as much a regulation of commerce as if the 
commodity were oil or gas. The power of Congress to determine the amount 
of a commodity which may move in interstate commerce cannot be doubted. 
Mulford v. Smith, (307 U. S. 38) (19389): Wickard v. Filburn, 317 U. 8S. 111 
(1942). 


Il. AUTHORIZATION OF ADDITIONAL DIVERSION WOULD NOT VIOLATE THE CONSTSTU- 
TIONAL BARRIER TO GIVING A PREFERENCE TO THE PORTS OF ANY STATE 


The argument that authorizing an additional diversion from the lakes into 
the Chicago waterway will be a violation of the constitutional provision prohibit- 
ing preferences between ports of different states has no substance. (Art. I, 
Sec. 9, cl. 6) To say that allowing more water to flow into the Chicago water- 
way in a manner which will lower lake levels 54 of an inch in 15 years is 
a preference within the meaning of the constitutional clause is obviously far- 
fetched. That would mean that any improvement of any port or harbor would 
be invalid because it might—much more realistically than here—divert com- 
merce from some other port. It would mean that Congress could not build a 
canal in the St. Lawrence because that might divert traffic from New York 
and Baltimore to Cleveland, Milwaukee or Chicago, that Congress could not 
improve the Mississippi at New Orleans because that would be a preference 
over other Gulf ports not simultaneously improved to the same extent. A 
century of history demonstrates that the Constitution has never been regarded 
as having any such meaning. 
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Ill. THE POWER OF CONGRESS TO AUTHORIZE INCREASED DIVERSION IS NOT AFFECTED 
BY THE FACT THAT THE SUPREME COURT HAS IN THE PAST CONSIDERED THE SUB- 
JECT MATTER AND HAS RETAINED JURISDICTION TO MODIFY ITS DECREE 


It has been argued that since the Supreme Court of the United States ex- 
pressly retained jurisdiction of the Chicago water diversion question (see the 
decree entered in Wisconsin vy. Illinois, 281 U. S. 696), that the proper forum 
for those who seek additional diversion now is that Court rather than the 
Congress. It is, of course, true that the matter could be appropriately sub- 
mitted to the Court, but if the subject matter comes within the constitutional 
power of Congress under the commerce clauses, Congress and not the Court, 
has paramount authority. The situation is no different from any other in 
which the Court exercises common law powers in a field in which the legisla- 
ture may act. When legislation is enacted, it is controlling. 

It is perfectly plain from the Supreme Court’s decision in the Chicago water- 
ways cases that it recognizes the authority of Congress in this field. Its 
decisions were concerned largely with the interpretation of federal statutes. 
In Sanitary District v. United States, (266 U. S. 405, 431), in discussing the 
argument for increased diversion by one of the Mississippi Valley states, the 
Court said that “The interest that the River States have in increasing the 
artificial fiow is not a right, but merely a consideration they may address to 
Congress, if they see fit, to induce a modification of the law that now forbids 
that increase unless approved as described.” [Emphasis herein supplied.] In 
Wisconsin vy. Illinois, (278 U. S. 358), at 420, the Court said “In our view of 
the permit of March 38rd, 1925, and in the absence of direct authority from 
Congress for a waterway from Lake Michigan to the Mississippi they show no 
rightful interest in the maintenance or diversion.” 

In Wisconsin vy. Illinois (281 U. 8. 179), the Court declared, inter alia, “Those 
requirements as between the parties are the constitutional right of those States, 
subject to whatever modification they hereafter may be subjected to by Congress 
acting within its authority. * * * The right of the complainants to a decree is 
not affected by the possibility that Congress may take some action in the matter. 
* * * A)l action of the parties and the Court in this case will be subject, of course, 
to any order that Congress may make in pursuance of its constitutional powers 
and any modification that necessity may show should be made by this Court. 
* * * The amount of water ultimately to be withdrawn unless Congress may 
prescribe a different measure is relatively small.” 

As is indicated in Wisconsin v. Illinois, supra, the Court did not definitely hold 
in those cases that Congress possessed the power sought to be exercised here. 
But if Congress has such power, as we believe it does for reasons set forth in 
Part I above, its authority is not diminished by the fact that this matter has 
heretofore been submitted for judicial determinations. 


IV. OBJECTIONS BASED ON THE INTERNATIONAL OBLIGATIONS OF THE UNITED STATES 
MUST BE BASED ON INTERNATIONAL POLICY AND NOT UPON INTERNATIONAL LAW 
OR BINDING TREATY OBLIGATIONS 


A. Congressional action authorizing additional diversion at Chicago would not 
violate the mandatory provisions of the International Boundary Waters 
Treaty of 1909 or the Niagara Treaty of 1950 

It is clear that the mandatory provisions of the International Boundary Waters 
Treaty of 1909, granting to the International Joint Commission jurisdiction over 
certain diversions of water from the Great Lakes, do not apply to the proposed 
additional diversion at Chicago. 

The term “boundary waters” is defined in the Preliminary Article of the 1909 
Treaty as follows: 

“For the purposes of this treaty boundary waters are defined as the waters 
from main shore to main store of the lakes and rivers and connecting waterways, 
or the portions thereof, along which the international boundary between the 
United States and the Dominion of Canada passes, including all bays, arms, and 
inlets thereof, but not including tributary waters which in their natural channels 
would flow into such lakes, rivers, and waterways, or waters flowing from such 
lakes, rivers and waterways, or the waters of rivers flowing across the boundary.” 

Since the international boundary line between the two countries does not 
pass through the waters of Lake Michigan, it must be concluded that Lake Michi- 
gan is not a boundary water as defined in the treaty. This conclusion is substan- 
tiated by the terms of Article I. Article I guarantees “that the navigation of all 
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navigable boundary waters shall forever be free and open’. That article pro- 
vides further that ‘‘this same right of navigation shall extend to the waters of 
Lake Michigan”, thus recognizing by implication that Lake Michigan is not a 
boundary water. 

Article II provides in part: 

“Hach of the High Contracting Parties reserves to itself or to the several 
State Governments on the one side and the Dominion of Provincial Governments 
on the other as the case may be, subject to any treaty provisions now existing 
with respect thereto, the exclusive jurisdiction and control over the use and diver- 
sion, whether temporary or permanent, of all waters on its own side of the line 
which in their natural channels would flow across the boundary or into boundary 
waters.” [Emphasis supplied. ] 

The waters of Lake Michigan are entirely on the United States side of the 
international boundary and they do in their natural channels flow across the 
boundary and into boundary waters. Unless by the use of the word “channels”, 
or as a result of other matters of interpretation not immediately apparent, the 
Article is to be considered as limited to rivers and streams, Article II would 
appear to reserve exclusive jurisdiction over the proposed Chicago diversion to 
Congress. 

Article III invests the International Joint Commission with jurisdiction over 
certain diversions from the Great Lakes. It provides in part: 

“It is agreed that, in addition to the uses, obstructions, and diversions here- 
tofore pernvitted or hereafter provided for by special agreement between the 
Parties hereto, no further or other uses or obstructions or diversions, whether 
temporary or permanent, of bowndary waters on either side of the line, affecting 
the natural level or flow of boundary waters on the other side of the line, shall 
be made except by authority of the United States or the Dominion of Canada 
within their respective jurisdictions and with the approval, as hereinafter pro- 
vided, of a joint commission, to be known as the Jnternational Joint Commission.” 
[Emphasis supplied. ] 

The Article refers to the use, obstructions or diversion “of boundary waters” 
which affects the level ‘of boundary waters”. Because Lake Michigan by defini- 
tion is not a boundary water, Article III appears to be inapplicable to Chicago 
diversion. While this conclusion seems plain enough from the language of the 
Treaty, some doubt is cast upon it by the decision in Sanitary District of Chicago 
v. United States, (266 U. S. 405) (1925). In that case, as a secondary ground 
for sustaining the right of the United States to seek an injunction against diver- 
sion exceeding the amount permitted by the Secretary of War, the Court referred 
to the right of the United States to carry out its treaty obligations to Canada 
under Article III. The Court said that the Treaty “expressly provides against 
uses ‘affecting the natural level or flow of boundary waters’ ” without Commis- 
sion approval. The Court took no notice of the language which seemingly re- 
quires that the use or diversion prohibited therein must be a use or diversion “of 
boundary waters”, and so far as appears, the point was not argued. 

Even if Chicago diversion were not excepted from Article III by reason of its 
being a non-boundary water, the proposed diversion would be excepted as a 
“diversion heretofore permitted’, which must mean a diversion permitted at the 
time the Treaty became effective in 1909. At that time, a diversion of 4,167 c. ft. 
was authorized by the Secretary of War pursuant to statute. A diversion of 
10,000 feet had been approved by the International Waterways Commission, a 
joint body, in studies preliminary to the 1909 Treaty. From the statement of 
Secretary of State Elihu Root (quoted below), it appears that 10,000 feet was 
considered as “permitted” at the time of the Treaty. The case of Sanitary Dis- 
trict of Chicago v. United States, cannot properly be cited as authority contrary 
to the foregoing conclusion; at the time that case was brought in 1913, actual 
diversion greatly exceeded the amount then permitted by the Secretary of War; 
the issue was the withdrawal of water in contravention of a federal statute, 
and the Court had no occasion to determine the maximum amount which the 
United States might have permitted under Article III of the Treaty with Canada. 
The 2,500 ec. f. s. total diversion now proposed is substantially less than the diver- 
sion permitted in 1909, and therefore, in the opinion of the Committee, the pro- 
posed diversion falls clearly within the exception contained in Article III, 

The conclusion that the proposed Chicago diversion is within the jurisdiction 
of the United States and beyond the jurisdiction of the International Joint 
Commission, so far as the Preliminary Article and Articles II and III are 
concerned, is substantiated forcefully by the testimony of Secretary of State 
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Elihu Root before the Senate Foreign Relations Committee at the time the 
Treaty was under consideration. Secretary Root said in part: 

“The treaty starts with defining the boundary waters as the waters from 
main shore to main shore of the lakes and rivers and connecting waterways, 
or the portions thereof along which the international boundary between the 
United States and the Dominion of Canada passes, including ali bays, arms, and 
inlets thereof, but not including tributary waters which in their natural 
channels would flow into such lakes, rivers, and waterways, or waters flowing 
from such lakes, rivers, and waterways. 

“T have carefully guarded the terms of this treaty in order not to include 
Lake Michigan and in order not to involve Senator Cullom’s constituents in 
the drainage canal in the treaty in any way. 

“Then the Treaty provides for what is now and what has been for our 
entire existence as a nation the free navigation by both countries of the 
boundary waters, with the provision that the same right of navigation shall 
extend to the waters of Lake Michigan, providing that so long as the present 
treaty remains in force the same right to navigation shall extend to the waters 
of Lake Michigan and to all canals connecting boundary waters and that the 
Same rules and regulations and the same tolls shall apply to both the High 
Contracting Parties. 

* %: % 2’ * * * 


“The great bulk of the water goes on the Canadian side, and the Water- 
ways Commission that was appointed some time ago to deal with the question 
of the Lake levels reports, I think, that 36,000 feet can be taken out on the 
Canadian side and 18,500 on the American side, without injury to the Falls. 
I thought it wise to follow the report of the Commission and I put in 1,500 
feet in addition to get round numbers, so our limit is higher than we want 
but their limit could not be cut down below what it is because there are three 
companies on the Canadian side who have the right and works there. * * * 
Then there is this further fact why we could not object to this 36,000 provision 
on the Canadian side. Weare now taking 10,000 cubie feet a second out of Lake 
Michigan at Chicago, and I refused to permit them to say anything in the 
treaty about it. 

a am * a 5 * oe 

“The definition of boundary waters was carefully drawn in order to exclude 
Lake Michigan.* * * 

“* * * In the third place” (referring to the reasons for allowing the United 
States to divert but 20,000 c. f. s. while Canada was allowed 36,000 c. f. s.) 
“they consented to leave out of this treaty any reference to the drainage canal 
and we are now taking 10,000 cubic feet per second for the drainage canal 
which really comes out of this lake system.” [Emphasis supplied.] ’ 


The provisions of the 1909 Treaty which we have considered so far are the 
ones which create binding obligations. It seems clear that they create no 
legal obstacles to Congressional authorization of increased diversion at Chicago. 

The 1950 Treaty of Niagara also creates no legal obstacle to the proposed bill. 
The 1950 Treaty is concerned primarily with the allocation of water of the 
Niagara River available for diversion for power purposes. It supersedes the 
1909 Treaty provisions (granting a larger share to Canada than to the United 
States under Article V), and provides for equal distribution between the two 
countries. In negotiating the agreement for equal division the two governments 
no doubt took into consideration the Supreme Court decree limiting Chicago 
diversion to 1,500 feet. The 1950 Treaty nevertheless defines the amount of 
water available for diversion to be the total outflow available “less the amount 
of water used and necessary for domestic and sanitary purposes and for the 
service of canals for the purposes of navigation’. Since the Chicago diversion 
comes within these categories, the later treaty does not affect the jurisdiction of 
Congress, established by the Treaty of 1909, over Chicago diversion. 

1 Quoted from Herbert H. Naujoks, The Chicago Water Diversion Controversy, 30 
Marquette Law Review 228, 251. 
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B. The question whether Congress «ould await the report of the International 
Joint Commission pursuant iv ‘ive 1952 reference under Article IX (1909 
Treaty) is a question of Policy avd not of Law 


Article TX of the 1909 Treaty provides in part: 

“The High Contracting Parties further agree that any other questions or 
matters of difference arising between them involving the rights, obligations, or 
interests of either in relation to the other or to the inhabitants of the other along 
the common frontier between the United States and the Dominion of Canada, shall 
be referred from time to time to the International Joint Commission for ex- 
amination and report, whenever either the Government of the United States or the 
Government of the Dominion of Canada shall request that such questions or 
matters of difference be so referred. 

“The International Joint Commission is authorized in each case so referred to 
examine into and report upon the facts and circumstances of the particular 
questions and matters referred, together with such conclusions and recommenda- 
tions as may be appropriate, subject, however, to any restrictions or exceptions 
which may be imposed with respect thereto by the terms of the reference. 

“Such reports of the Commission shall not be regarded as decisions of the 
questions or matters so submitted either on the facts or the law, and shail in no 
way have the character of an arbitral award.” 

Pursuant to Article IX, a Reference was made to the International Joint Com- 
mission on June 25, 1952 by the United States and Canada “to determine * * * 
whether measures can be taken to regulate the level of Lake Ontario for the bene- 
fit of property owners on the shores of the lake in the United States and Canada 
so as to reduce the extremes of stage which have been experienced.” The Com- 
mission was requested to “study the various factors which affect the fluctuations 
of water levels on Lake Ontario, including * * * any diversion of water into or 
out of the Great Lakes Basin”. The Reference was made to the Commission for 
the purpose of “investigation and report pursuant to Article IX”. 

In the Senate hearings on H. R. 3300 in April, 1954, the State Department 
expressed the view that action on the diversion b'! “should await the receipt of 
the report and recommendations of the International Joint Commission” pursuant 
to the Reference, and that “the principle of joint stu... and action with Canada, 
in a matter in which both countries are legitimately concerned, is a guiding 
principle, clearly preferable to unilateral action”. Canada also considered it to 
be “in the best interests” of both countries to await the Commission report. 
Similar considerations were expressed by the President in his memorandum of 
disapproval of H. R. 8300 when he said in part: 

“To proceed unilaterally in the manner proposed in H. R. 3300 is not wise 
policy. It would be the kind of action to which we would object if taken by one 
of our neighbors. The Canadian Government protested the proposed authoriza- 
tion when it was under consideration by the Congress and has continued its 
objection to this bill in a Note to the Department of State dated August 24, 1954. 
It seems to me that the additional diversion is not of such national importance 
as to justify action without regard to the views of Canada.” 

The views set forth by the United States and Canada in opposing H. R. 33 
in 1954 are clearly ones of policy. There are no provisions in Article [IX which 
require the Congress to await the result of a reference pending under it, or to 
act in conformity with the recommendations of the Commission once they have 
been made. The reports of the Commission are not to be “regarded as decisions 
of the questions or matters so submitted, either on the facts or the law”. 

Although the actions of the Commission have no binding legal effect upon 
Congress, Article LX can be said to imply that each country will consider the 
report and recommendations of the Commission when a matter is submitted to 
it, without taking advance unilateral action. The extent to which it should be 
necessary, as a matter of comity, to await an advisory decision under Article IX 
may depend, however, on the circumstances of the particular case. The Congress 
might appropriately take into account in that connection the extent to which the 
issue before it is the same as that before the International Join Commission, 
whether that body is likely to make recommendations on that questicn, within 
a reasonable time and whether, where the issues are not the same, there is room 
for doubt as to what can be recommended in the area in which they overlap. 








74 DIVERSION OF WATER FROM LAKE MICHIGAN 


The situation with respect to the Chicago diversion is affected by all these 
considerations. Historically, the amounts of water diverted at Chicago have 
been determined by the United States, unilaterally, through the Supreme Court 
or the Secretary of War, without regard for negotiations with Canada; in this 
respect the history of diversion at Chicago no doubt differs from that in the other 
Great Lakes. Moreover, the Reference to the International Joint Commission 
does not directly relate to Chicago diversion. The Reference was made during 
a high water period and for the purpose of determining whether the levels of 
Lake Ontario could be regulated for the benefit of shoreline property owners. 
The Reference was also related to a request by the United States to Canada to 
terminate temporarily a 5,000 c. f. s. diversion into Lake Superior from the 
Kenogami and Ogaki Rivers. Chicago diversion was only incidentally related 
to the primary problem—high levels on Lake Ontario. 

So far as ascertained, the proceedings before the Commission thus far do not 
indicate that the merits of the Chicago controversy as such are before it. Seem- 
ingly, no inquiry is being made into the details of that problem, into the question 
whether the advantages to the Chicago area are outweighed by the harm the 
proposed diversion may cause in other respects. On the contrary, a request for 
a report from the International Lake Ontario Board of Engineers sought only 
information with respect to the effect on lake levels, Great Lake navigation, and 
power on the St. Lawrence and Niagara. That Board reported in June, 1955 that 
the proposed diversion would lower lake levels by approximately % of one inch 
in fifteen years, that such “reductions would have no significant effect on navi- 
gation,” and would result in some reduction of power potential on the Niagara 
and St. Lawrence Rivers. Power purposes are expressly subordinated to 
navigation purposes, and both of these are subordinated to domestic and sani- 
tary purposes by Article VIII of the Treaty and by the terms of the Reference.’ 

The Commission itself has made no other formal investigation into the Chicago 
diversion situation as such since the original Reference of the Lake Ontario 
problem to it in 1952, three and one-half years ago. 

The factors referred to give reason to doubt that the international Joint 
Commission is considering, or has been called upon to consider, the merits of the 
issue before Congress. Although there doubtless is a relationship between On- 
tario levels and the Chicago diversion, each has many facets which do not concern 
the other, and the preliminary findings of the Board of Engineers, which are 
hardly subject to dispute by either country, strongly indicate that the relation- 
ship between Ontario water levels and a small additional Chicago diversion is 
minimal indeed. 

In such circumstances, Congress and the President could legitimately con- 
clude that the obligation to respect the Treaty with Canada does not require 
a period of perhaps prolonged delay while the Commission considers a col- 
lateral problem. It is to be noted that the report of the Board of Engineers, 
to the effect that the additional 1,000 c. f. s. requested would not materially 
affect the lake levels, was made after the President’s message vetoing the 
1954 act. 


C. There are no rules of International Law or principles of comity which 
introduce considerations different from those already discussed in con- 
nection with the 1909 Treaty 

The rules of international law pertaining to diversion are discussed in 
Charles Cheyney Hyde, International Law (2nd Rey. Ed. 1945), Vol. I, § 183. 
He says: 

“Generally speaking, a State may divert for its own purposes waters of a 
river within or passing within its own territory. Thus, it may do so, when, 
from a source therein they flow through its domain and across a frontier into 
the territory of a neighboring State; or when having a like source, they are 
tributary to and flow into waters that constitute an international boundary. 
Such has long been the view of the United States which has found expression 
in correspondence with Great Britain (or Canada) and Mexico.” 

2 Article VIII of the 1909 Treaty establishes the following order of precedence: 

‘1, Uses for domestic and sanitary purposes; 

_ “2. Uses for navigation, including the service of canals for the purposes of naviga- 
oe 

" “3 Uses for power and for irrigation purposes ;”’ 
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Hyde then discusses the applicability of the general rule to a situation in 
which diversion impairs the navigability of navigable boundary waters, 
saying: 

“Tt might be logical to contend that any acts on the part of a State, 
wheresoever committed, which are the proximate cause of impairment of the 
navigability of a boundary river should be restrained. The United States 
is, however, doubtless correct in maintaining that the law of nations has not 
as yet made the obligation so broad a one. Moreover, the American govern- 
ment has not found it possible to interpret its conventional arrangements as 
being designed to enlarge that obligation, as by curtailing freedom to divert 
interior or tributary waters. It has been far from admitting that the 11909 
Treaty], impaired the right to divert waters of Lake Michigan, despite the 
opposing view of Great Britain and Canada.” 

Canada, according to Hyde, asserts that the United States is obligated under 
international low to refrain from diversions in Lake Michigan which will 
“prejudicially affect navigation of boundary waters.” But assuming the con- 
clusion of the International Lake Ontario Board of Engineers to be correct, 
the rule for which Canada contends would have no application here, since 
the proposed diversion would have “no significant effect on navigation.” Hyde 
also discusses the right of control in general over Lake Michigan in § 186. 

“A lake or land-locked sea which forms a part of the domain of a single 
State is subject to its exclusive control. Although, like Lake Michigan, it 
connects with and constitutes a part of a system of water communications 
forming an international boundary and emptying into the ocean, no right of 
navigation is possessed by any foreign State.” 

Taking into consideration the terms of the 1909 Treaty, the history of 
changes in the amount of diversion made and permitted at Chicago, the rules 
of international law and considerations of international comity, Congress 
may reasonably conclude that the United States is in no way legally bound 
to await the final report of the International Joint Commission before 
acting to increase diversion at Chicago. If the United States decides to wait 
for the Commission’s report, that decision will be one of international policy 
or comity and not of law. In making that determination, numerous considera- 
tions will be involved, many beyond the knowledge of this committee and 
perhaps involving delicate international questions. Among the vairous factors 
to be considered, however, the United States may appropriately weigh the 
effect to be given the delay involved in obtaining a final report, the fact that 
Chicago diversion is only incidentally involved in the pending Lake Ontario 
study, the findings of the International Lake Ontario Board of Engineers, the 
history of unilateral action on Chicago diversion, and the fact that rules of 
international law and comity create no special considerations affecting the 
basic policy determination. 

Respectfully submitted. 

COMMITTEE ON INTERNATIONAL AND FOREIGN Law. 


APPENDIX A 
84TH CoNnGRESS, Ist SESSION 
H. R. 3210 [Report No. 1029] 
In the house of representatives, January 27, 1955 


Mr. O’Brien of Illinois introduced the following bill; which was referred to 
the Committee on Public Works. 

June 29, 1955—-Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed. 


A BILL To authorize the State of Illinois and the Sanitary District of Chicago, under the 
direction of the Secretary of the Army, to test, on a three-year basis, the effect of 
increasing the diversion of water from Lake Michigan into the Illinois Waterway, and 
for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That, in order to provide a basis for a study 
of the effect of increased diversion of water from Lake Michigan upon the 
Illinois Waterway and the degree of improvement in such waterway caused 
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thereby, the effect of such increased diversion upon commerce among the several 
States and navigation on the Great Lakes and the Illinois Waterway, and the 
extent to which such increased diversion may affect the level of Lake Michigan, 
authority is hereby granted to the State of Illinois and the Sanitary District 
of Chicago, under the supervision and direction of the Secretary of the Army, 
to withdraw water from Lake Michigan, in addition to all domsetic pumpage, 
at a rate providing a total annual average of not more than two thousand five 
hundred cubic feet of water per second, to flow into the Illinois Waterway dur- 
ing a three-year period which begins on the date of enactment of this Act, 
subject to the following limitations: 

(1) The maximum direct diversion from Lake Michigan shall not at 
any time exceed a flow of five thousand cubic feet per second. 

(2) The Secretary of the Army shall at all times have direct control and 
supervision of the amounts of water directly diverted from Lake Michigan ; 
and 

(3) The Secretary of the Army shall not allow any water to be directly 
diverted from Lake Michigan to flow into the Illionis Waterway during 
times of flood in the Illinois, Des Plaines, Chicago, or Calumet Rivers. 

Sec. 2. As soon after the date of enactment of this Act as is possible, the 
Secretary of the Army shall cause a study to be made of the effect on Lake 
Michigan and on the Illionois Waterway of the increased diversion authorized 
by the first section of this Act, and the improvement in conditions along the 
Illinois Waterway which may result from such increased diversion. The 
Secretary of the Army shall report to the Congress on or before January 31, 
1959, the results of such study. Such report shall contain recommendations 
with respect to continuing the authority to divert water from Lake Michigan 
into the Illinois Waterway in the amounts authorized by this Act, or increasing 
er decreasing such amounts. 


APPENDIX B 


{Immediate release, September 3, 1954—James C. Hagerty, Press Secretary to the 
President] 


THE WHITE Howse OFFICE 
LOWRY AIR FORCE BASE, DENVER 
MEMORANDUM OF DISAPPROVAL 


I have withheld my approval of H. R. 3300, ‘“‘To authorize the State of Illinois 
and the Sanitary District of Chicago, under the direction of the Secretary of the 
Army, to help control the lake level of Lake Michigan by diverting water from 
Lake Michigan into the Illinois waterway.” 

The bill would authorize the State of Illinois and the Sanitary District of 
Chicago, under the supervision and direction of the Secretary of the Army, to 
withdraw from Lake Michigan, in addition to all domestic pumpage, a total 
annual average of 2,500 cubic feet of water per second into the Illinois water- 
way for a period of thee years. This diversion would be 1,000 cubic feet per 
second more than is presently permitted under a decree of the Supreme Court of 
the United States dated April 21, 1930. The bill also would direct the Secretary 
of the Army to study the effect in the improvement in conditions in the Illinois 
waterway by reason of the increased diversion, and to report to the Congress as 
to the results of the study on or before January 31, 1957, with his recommenda- 
tions as to continuance of the increased diversion authorized. 

The bill specifies that the diversion would be authorized in order to regulate 
and promote commerce, to protect, improve, and promote navigation in the 
Illinois waterway and Mississippi Valley, to help control the lake level, to afford 
protection to property and shores along the Great Lakes, and to provide for a 
navigable Illinois waterway. No mention is made of possible improvements of 
sanitary conditions or increase in hydroelectric power generation of the water- 
way. 

I am unable to approve the bill because (1) existing diversions are adequate for 
navigation on the Illinois waterway and Mississippi River, (2) all methods of 
control of lake levels and protection of property on the Great Lakes should be 
eonsidered before arbitrarily proceeding with the proposed increased diversion, 
(3) the diversions are authorized without reference to negotiations with Canada, 
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and (4) the legitimate interests of other States affected by the diversion may be 
adversely affected. I wish to comment briefly on each of these points. 

I understand that waterborne traffic on the Illinois waterway has grown in the 
last twenty years from 200,000 tons to 16,000,000 tons annually. The Corps of 
Engineers advises, however, that the existing diversions of water are adequate for 
navigation purposes in the Illinois waterway and the Mississippi River. Surveys 
are now under way by the International Joint Commission and the Corps of 
Engineers to determine the best methods of obtaining improved control of the 
levels of the Great Lakes and of preventing recurrence of damage along their 
shores. Reasonable opportunity to complete these surveys should be afforded 
before legislative action is undertaken. 

The diversion of waters into and out of the Great Lakes has historically been 
the subject of negotiations with Canada. To proceed unilaterally in the manner 
proposed in H. R. 3300 is not wise policy. It would be the kind of action to which 
we would object if taken by one of our neighbors. The Canadian Government 
protested the proposed authorization when it was under consideration by the 
Congress, and has continued its objection to this bill in a Note to the Department 
of State dated August 24, 1954. It seems to me that the additional diversion is 
not of such national importance as to justify action without regard to the views 
of Canada. 

Finally, as is clear from the report of the Senate Committee, a major purpose 
of the proposal to divert additional water from Lake Michigan into the Illinois 
waterway is to determine whether the increased flow will improve existing adverse 
sanitation conditions. The waters of Lake Michigan are interstate in character. 
It would seem to me that a diversion for the purpose of one State alone should 
be authorized only after general agreement has been reached along all the affected 
States. Officials of several States adjoining the Great Lakes, other than Illinois, 
have protested approval of the bill as being contrary to their interests and not 
in accord with the diversion authorized under the 1930 decree of the Supreme 
Court. Under all of these circumstances, I have felt that the bill should not be 
approved. 

Dwichr D, EISENHOWER. 


’ 


THE WHITE House, September 3, 1954. 


APPENDIX C 


GREAT BRITAIN 1909 CONVENTION CONCERNING THE BOUNDARY WATERS BETWEEN 
THE UNITED STATES AND CANADA 


Signed at Washington January 11, 1909; ratification advised by the Senate 
March 3, 1909; ratified by the President April 1, 1910; ratified by Great Britain 
March 31, 1910; ratifications exchanged at Washington May 5, 1910; proclaimed 
May 13, 1910. 

ARTICLES 


’ Right of navigation. 


I urisdicti.n and control. 
J Natural lee! or flow of boundary waters 
I Construction ov ..aintenance of obstructions 


’ 
V. Diversion of waters of Niagara River. 
VI. Diversion of waters of St. Mary and Milk Rivers. 
I. International Joint Commission. 
I, Jurisdiction of commission. 
IX. Reference of differences. 

X. Consent for reference. 
XI. Meeting and organization. 
XII. Special agreements. 

II. Duration, ratification. 
The United States of America and His Majesty the King of United Kingdom 
of Great Britain and Ireland and of the British Dominions beyond the Seas, 
Emperor of India, being equally desirous to prevent disputes regarding the use 
of boundary waters and to settle all questions which are now pending between 
the United States and the Dominion of Canada involving the rights, obligations, 
or interests of either in relation to the other or to the inhabitants of the other, 
along their common frontier, and to make provision for the adjustment and 
settlement of all such questions as may hereafter arise, have resolved to conclude 
a treaty in furtherance of these ends, and for that purpose have appointed as 
their respective plenipotentiaries : 
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The President of the United States of America, Elihu Root, Secretary of State 
of the United States ; and 

His Britannic Majesty, the Right Honorable James Bryce, O. M., his Ambassa- 
dor Extraordinary and Plenipotentiary at Washington; 

Who, after having communicated to one another their full powers, found in 
good and due form, have agreed upon the following articles: 


PRELIMINARY ARTICLE 


For the purposes of this treaty boundary waters are defined as the waters 
from main shore to main shore of the lakes and rivers and connecting waterways, 
or the portions thereof, along which the international boundary between the 
United States and the Dominion of Canada passes, including all bays, arms, and 
inlets thereof, but not including tributary waters which in their natural channels 
would flow into such lakes, rivers, and waterways, or waters flowing from such 
lakes, rivers, and waterways, or the waters of rivers flowing across the boundary. 


ARTICLE I, 


The High Contracting Parties agree that the navigation of all navigable bound- 
ary waters shall forever continue free and open for the purposes of commerce to 
the inhabitants and to the ships, vessels, and boats of both countries equally, 
subject, however, to any laws and regulations of either country, within its own 
territory, not inconsistent with such privilege of free navigation and applying 
equally and without discrimination to the inhabitants, ships, vessels, and boats 
of both countries. 

It is further agreed that so long as this treaty shall remain in force, this same 
right of navigation shall extend to the waters of Lake Michigan and to all canals 
connecting boundary waters, and now existing or which may hereafter be con- 
structed on either side of the line. Either of the High Contracting Parties may 
adopt rules and regulations governing the use of such canals within its own 
territory and may charge tolls for the use thereof, but all such rules and regula- 
tions and all tolls charged shall apply alike to the subjects or citizens of the 
High Contracting Parties and the ships, vessels, and boats of both of the High 
Contracting Parties, and they shall be placed on terms of equality in the use 
thereof. 

ARTICLE II. 


Each of the High Contracting Parties reserves to itself or to the several State 
Governments on the one side and the Dominion or Provincial Governments on 
the other as the case may be, subject to any treaty provisions now existing with 
respect thereto, the exclusive jurisdiction and control over the use and diversion, 
whether temporary or permanent, of all waters on its own side of the line which 
in their natural channels would flow across the boundary or into boundary 
waters ; but it is agreed that any interference with or diversion from their natural 
channel of such waters on either side of the boundary, resulting in any injury on 
the other side of the boundary, shall give rise to the same rights and entitle the 
injured parties to the same legal remedies as if such injury took place in the 
country where such diversion or interference occurs; but this provision shall 
not apply to cases already existing or to cases expressly covered by special agree- 
ment between the parties hereto. 

It is understood, however, that neither of the High Contracting Parties intends 
by the foregoing provision to surrender any right, which it may have, to object 
to any interference with or diversions of waters on the other side of the boundary 
the effect of which would be productive of material injury to the navigation 
interests on its own side of the boundary. 


ARTICLE III. 


It is agreed that, in addition to the uses, obstructions, and diversions heretofore 
permitted or hereafter provided for by special agreement between the Parties 
hereto, no further or other uses or obstructions or diversions, whether temporary 
or permanent, of boundary waters on either side of the line, affecting the natural 
level or flow of boundary waters on the other side of the line, shall be made except 
by authority of the United States or the Dominion of Canada within their 
respective jurisdictions and with the approval, as hereinafter provided, of a 
joint commission, to be known as the International Joint Commission. 


—— 
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The foregoing provisions are not intended to limit or interfere with the existing 
rights of the Government of the United States on the one side and the Government 
of the Dominion of Canada on the other, to undertake and carry on governmental 
works in boundary waters for the deepening of channels, the construction of 
breakwaters, the improvement of harbors, and other governmental works for the 
benefit of commerce and navigation, provided that such works are wholly on its 
own side of the line and do not materially affect the level or flow of the boundary 
waters on the other, nor are such provisions intended to interfere with the ordi- 
nary use of such waters for domestic and sanitary purposes. 


ARTICLE IV. 


The High Contracting Parties agree that, except in cases provided for by special 
agreement between them, they wil! not permit the construction or maintenance on 
their respective sides of the boundary of any remedial or protective works or any 
dams or other obstructions in waters flowing from boundary waters or in waters 
at a lower level than the boundary in rivers flowing across the boundary, the 
effect of which is to raise the natural level of weaiers on the other side of the 
boundary unless the construction or maintenance thereof is approved by the afore- 
said International Joint Commission. 

It is further agreed that the waters herein defined as boundary waters and 
waters flowing across the boundary shall not be polluted on either side to the 
injury of health or property on the other. 


ARTICLE V. 


The High Contracting Parties agree that it is expedient to limit the diversion 
of waters from the Niagara River so that the level of Lake Erie and the flow of 
the stream Shall not be appreciably affected. It is the desire of both Parties to 
accomplish this object with the least possible injury to investments which have 
already been made in the construction of power plants on the United States side 
of the river under grants of authority from the State of New York, and on the 
Canadian side of the river under licenses authorized by the Dominion of Canada 
and the Province of Ontario. 

So long as this treaty shall remain in force, no diversion of the waters of the 
Niagara River above the Falls from the natural course and stream thereof shall 
be permitted except for the purposes and to the extent hereinafter provided. 

The United States may authorize and permit the diversion within the State 
of New York of the waters of said river above the Falls of Niagara, for power 
purposes, not exceeding in the aggregate a daily diversion at the rate of twenty 
thousand cubic feet of water per second. 

The United Kingdom, by the Dominion of Canda, or the Province of Ontario, 
may authorize and permit the diversion within the Province of Ontario of the 
waters of said river above the Falls of Niagara, for power purposes, not exceed- 
ing in the aggregate a daily diversion at the rate of thirty-six thousand cubic 
feet of water per second. 

The prohibitions of this article shall not apply to the diversion of water for 
sanitary or domestic purposes, or for the service of canals for the purposes of 
navigation. 

ARTICLE VI. 


The High Contracting Parties agree that the St. Mary and Milk Rivers and 
their tributaries (in the State of Montana and the Provinces of Alberta and 
Saskatchewan) are to be treated as one stream for the purposes of irrigation and 
power, and the waters thereof shall be apportioned equally between the two 
countries, but in making such equal apportionment more than half may be taken 
from one river and less than half from the other by either country so as to 
afford a more beneficial use to each. It is further agreed that in the division 
of such waters during the irrigation season, between the Ist of April and 31st 
of October, inclusive, annually, the United States is entitled to a prior appro- 
priation of 500 cubic feet per second of the waters of the Milk River, or so much 
of such amount as constitutes three-fourths of its natural flow, and that Canada 
is entitled to a prior appropriation of 500 cubic feet per second of the flow of 
St. Mary River, or so much of such amount as constitutes three-fourths of its 
natural flow. 

The channel of the Milk River in Canada may be used at the convenience of 
the United States for the conveyance, while pasing through Canadian territory, 
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of waters diverted from the St. Mary River. The provisions of Article II of 
this treaty shall apply to any injury resulting to property in Canada from the 
eonveyance of such waters through the Milk River. 

The measurement and apportionment of the water to be used by each country 
shall from time to time be made jointly by the properly constituted reclamation 
officers of the United States and the properly constituted irrigation officers of 
His Majesty under the direction of the International Joint Commission. 


ARTICLE VII. 


The High Contracting Parties agree to establish and maintain an International 
Joint Commission of the United States and Canada composed of six commis- 
sioners, three on the part of the United States appointed by the President thereof, 
and three on the part of the United Kingdom appointed by His Majesty on the 
recommendation of the Governor in Council of the Dominion of Canada. 


ARTICLE VIII. 


This International Joint Commission shall have jurisdiction over and shall 
pass upon all cases involving the use or obstruction or diversion of the waters 
with respect to which under Articles III and IV of this treaty the approval of 
this Commission is required, and in passing upon such cases the Commission 
shall be governed by the following rules or principles which are adopted by 
the High Contracting Parties for this purpose: 

The High Contracting Parties shall have, each on its own side of the boundary, 
equal and similar rights in the use of the waters hereinbefore defined as bound- 
ary waters. 

The following order of precedence shall be observed among the various uses 
enumerated hereinafter for these waters, and no use shall be permitted which 
ends materially to conflict with or restrain any other use which is given pref- 
erence over it in this order of precedence: 

(1) Uses for domestic and sanitary purposes ; 

(2) Uses for navigation, including the service of canals for the purposes 
of navigation ; 

(3) Uses for power and for irrigation purposes. 

The foregoing provisions shall not apply to or disturb any existing uses of 
boundary waters on either side of the boundary. 

The requirement for an equal division may in the discretion of the Commis- 
sion be suspended in cases of temporary diversions along boundary waters at 
points where such equal division can not be made advantageously on account 
of local conditions, and where such diversion does not diminish elsewhere the 
amount available for use on the other side. 

The Commission in its discretion may make its approval in any case conditional 
upon the construction of remedial or protective works to compensate so far as 
possible for the particular use or diversion proposed, and in such cases may 
require that suitable and adequate provision, approved by the Commission, be 
made for the protection and indemnity against injury of any interests on either 
side of the boundary. 

In cases involving the elevation of the natural level of waters on either side 
of the line as a result of the construction or maintenance on the other side of 
remedial or protective works or dams or other obstructions in boundary waters 
or in waters flowing therefrom or in waters below the boundary in rivers flow- 
ing across the boundary, the Commisison shall require, as a condition of its 
approval thereof, that suitable and adequate provision, approved by it, be 
made for the protection and indemnity of all interests on the other side of the 
line which may be injured thereby. 

The majority of the Commissioners shall have power to render a decision. 
In case the Commission is evenly divided upon any question or matter presented 
to it for decision, separate reports shall be made by the Commissioners on each 
side to their own Government. The High Contracting Parties shall thereupon 
endeavor to agree upon an adjustment of the question or matter of difference, 
and if an agreement is reached between them, it shall be reduced to writing in 
the form of a protocol, and shall be communicated to the Commissioners, who 
shall take such further proceedings as may be necessary to carry out such agree- 
ment. 
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ARTICLE Ix. 


The High Contracting Parties further agree that any other questions or matters 
of difference arising between them involving the rights, obligations, or interests 
of either in relation to the other or to the inhabitants of the other along the 
common frontier between the United States and the Dominion of Canada, shall 
be referred from time to time to the International Joint Commisison for ex- 
amination and report, whenever either the Government of the United States 
or the Government of the Dominion of Canada shall request that such questions 
or matters of difference be so referred. 

The International Joint Commission is authorized in each case so referred to 
examine into and report upon the facts and circumstances of the particular 
questions and matters referred, together with such conclusions and recommenda- 
tions as may be appropriate, subject, however, to any restrictions or exceptions 
which may be imposed with respect thereto by the terms of the reference. 

Such reports of the Commission shall not be regarded as decisions of the 
questions or matters so submitted either on the facts or the law, and shall in no 
way have the character of an arbitral award. 

The Commission shall make a joint report to both Governments in all cases 
in which all or a majority of the Commissioners agree, and in case of disagree- 
ment the minority may make a joint report to both Governments, or separate 
reports to their respective Governments. 

In case the Commission is evenly divided upon any question or matter referred 
to it for report, separate reports shall be made by the Commissioners on each 
side to their own Government. 

ARTICLE X. 


Any questions or matters of difference arising between the High Contracting 
Parties involving the rights, obligations, or interests of the United States or of 
the Dominion of Canada either in relation to each other or to their respective 
inhabitants, may be referred to decision to the International Joint Commission 
by the consent of the two Parties, it being understood that on the part of the 
United States any such action will be by and with the advice and consent of 
the Senate, and on the part of His Majesty’s Government with the consent of 
the Governor General in Council. In each case so referred, the said Com- 
mission is authorized to examine into and report upon the facts and circum- 
stances of the particular questions and matters referred, together with such 
conclusions and recommendations as may be appropriate, subject, however, to 
any restrictions or exceptions which may be imposed with respect thereto by 
the terms of the reference. 

A majority of the said Commission shall have power to render a decision 
or finding upon any of the questions or matters so referred. 

If the said Commission is equally divided or otherwise unable to render a 
decision or finding as to any questions or matters so referred, it shall be the 
duty of the Commissioners to make a joint report to both Governments, or 
separate reports to their respective Governments, showing the different con- 
clusions arrived at with regard to the matters or questions so referred, which 
questions or matters shall thereupon be referred for decision by the High Con- 
tracting parties to an umpire chosen in accordance with the procedure pre- 
scribed in the fourth, fifth, and sixth paragraphs of Article XLV of The 
Hague Convention for the pacific settlement of international disputes, dated 
October 18, 1907. Such umpire shall have power to render a final decision 
with respect to those matters and questions so referred on which the Com- 
mission failed to agree. 

ARTICLE XI. 


A duplicate original of all decisions rendered and joint reports made by the 
Commission shall be transmitted to and filed with the Secretary of State of the 
United States and the Governor General of the Dominion of Canada, and to 
them shall be addressed all communications of the Commission. 


ARTICLE XII. 


The International Joint Commission shall meet and organize at Washington 
promptly after the members thereof are appointed, and when organized the 
Commission may fix such times and places for its meetings as may be necessary, 
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subject at all times to special call or direction by the two Governments. Tach 
Commissioner, upon the first joint meeting of the Commission after his appoint- 
ment, shall before proceeding with the work of the Commission, make and 
subscribe a solemn declaration in writing that he will faithfully and impartially 
perform the duties imposed upon him under this treaty, and such declaration 
shall be entered on the records of the proceedings of the Commission. 

The United States and Canadian sections of the Commission may each appoint 
a secretary, and these shall act as joint secretaries of the Commission at its 
joint sessions, and the Commission may employ engineers and clerical assist- 
ants from time to time as it may deem advisable. The salaries and personal 
expenses of the Commission and of the secretaries shall be paid by their respec- 
tive Governments, and all reasonable and necessary joint expenses of the 
Commission, incurred by it, shall be paid in equal moieties by the High 
Contracting Parties. 

The Commission shall have power to administer oaths to witnesses, and to 
take evidence on oath whenever deemed necessary in any proceeding, or inquiry, 
or matter within its jurisdiction under this treaty, and all parties interested 
therein shall be given convenient opportunity to be heard, and the High 
Contracting Parties agree to adopt such legislation as may be appropriate and 
necessary to give the Commission the powers above mentioned on each side 
of the boundary, and to provide for the issue of subpoenas and for compelling 
the attendance of witnesses in proceedings before the Commission. The Com- 
mission may adopt such rules of procedure as shall be in accordance with 
justice and equity, and may make such examination in person and through 
agents or employees as may be deemed advisable. 


ARTICLE XIII. 


In all cases where special agreements between the High Contracting Parties 
hereto are referred to in the foregoing articles, such agreements are understood 
and intended to include not only direct agreements between the High Contract- 
ing Parties, but also any mutual arrangement between the United States and 
the Dominion of Canada expressed by concurrent or reciprocal legislation on 
the part of Congress and the Parliament of the Dominion. 


ARTICLE XIV. 


The present treaty shall be ratified by the President of the United States of 
America, by and with the advice and consent of the Senate thereof, and by 
His Britannic Majesty. The ratifications shall be exchanged at Washington 
as soon as possible and the treaty shall take effect on the date of the exchange 
of its ratifications. It shall remain in force for five years, dating from the 
day of exchange of ratification, and thereafter until terminated by twelve 
months’ written notice given by either High Contracting Party to the other. 

In faith whereof the respective plenipotentiarfes have signed this treaty in 
duplicate and have hereunto affixed their seals. 

Done at Washington the 11th day of January, in the year of our Lord one 
thousand nine hundred and nine. 

(Signed) Exravu Roor [Sear] 
(Signed) James Bryce [Sear] 


And whereas the Senate of the United States by their resolution of March 3, 
1909, (two thirds of the Senators present concurring therein) did advise and 
consent to the ratification of the said Treaty with the following understanding, 
to-wit : 

“Resolved further, as a part of this ratification, That the United States ap- 
proves this treaty with the understanding that nothing in this treaty shall be 
construed as affecting, or changing, any existing territorial or riparian rights 
in the water, or rights of the owners of lands under water, on either side of 
the international boundary at the rapids of the St. Mary’s river at Sault Ste. 
Marie, in the use of the waters flowing over such lands, subject to the require- 
ments of navigation in boundary waters and of navigation canals, and with- 
out prejudice to the existing right of the United States and Canada, each to 
use the waters of the St. Mary’s river, within its own territory, and further, 
that nothing in this treaty shall be construed to interfere with the drainage 
of wet swamp and overflowed lands into streams flowing into boundary waters, 
and that this interpretation will be mentioned in the ratification of this treaty 
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as conveying the true meaning of the treaty, and will, in effect, form part of the 
treaty”; 

And whereas the said understanding has been accepted by the Govrenment 
of Great Britain, and the ratifications of the two Governments of the said 
treaty were exchanged in the City of Washington, on the 5th day of May, one 
thousand nine hundred and ten; 

Now, therefore, be it known that I, Wit~t1AM Howarp Tart, President of the 
United States of America, have caused the said treaty and the said under- 
standing, as forming a part thereof, to be made public, to the end that the 
same and every article and clause thereof may be observed and fulfilled with 
good faith by the United States and the citizens thereof. 

In testimony whereof, I have herunto set my hand and caused the seal 
of the United States to be affixed. 

Done at the City of Washington this thirteenth day of May in the year of our 
Lord one thousand nine hundred and ten, and of the Independence of the United 
State of America the one hundred and thirty-fourth. 

[SEAL] Wm. H. Tart. 

By the President: 

P. C. Knox, 
Secretary of State. 


PROTOCOL OF EXCHANGE. 


On proceeding to the exchange of the ratifications of the treaty signed at 
Washington on January 11, 1909, between the United States and Great Britain, 
relating to boundary waters and questions arising along the boundary between 
the United States and the Dominion of Canada, the undersigned plenipotentiaries, 
duly authorized thereto by their respective Governments, hereby declare that 
nothing in this treaty shall be construed as affecting, or changing, any existing 
territorial, or riparian rights in the water, or rights of the owners of lands under 
water, on either side of the international boundary at the rapids of the St. Mary’s 
River at Sault Ste. Marie, in the use of the waters flowing over such lands, sub- 
ject to the requirements of navigation in boundary waters and of navigation 
eanals, and without prejudice to the existing right of the United States and 
Canada, each to use the waters of the St. Mary’s River, within its own territory ; 
and further, that nothing in this treaty shall be construed to interfere with the 
drainage of wet, swamp, and overflowed lands into streams flowing into boundary 
waters, and also that this declaration shall be deemed to have equal force and 
effect as the treaty itself and to form an integral part thereto. 

The exchange of ratifications then took place in the usual form. 

In witness whereof, they have signed the present Protocol of Exchange and 
have affixed their seals thereto. 

Done at Washington this 5th day of May, one thousand nine hundred and ten. 


PHILANDER C. Knox | [SEAL] 
JAMES BRYCE [SEAL] 

Mr. Yates. May I suggest to the chairman that brief was made a 
part of the hearings in 19562 

Senator Kerr. Yes. Now I want to announce that we have here a 
letter from the State Department of July 28, 1958, which encloses a 
copy of a document, the identity of which I am in some doubt about, but 
which is headed “Aide Memoire.” Now I s say quite frankly I do not 
know what that means, but here is what the letter says from the State 
Department : 

In view of the forthcoming hearings on H. R. 2, a bill to authorize an addi- 
tional diversion from Lake Michigan into the Illinois Waterway, it is thought 
that you will wish to have Canadian views on the subject as contained in an 
aide memoire of January 6, 1958. A copy of this document is therefore enclosed 
for the information of your committee. 

Senator Doveras. Was that January 6, 1958? 

Senator Kerr. Yes. 

Senator Doveias. I would like to point out that Congressman 
O’Brien has continuously been requesting the State Department to 
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inform him what the attitude of the Canadian Government has been 
in this matter, and that the Department of State ignored his letters, 
or said they did not know, and that if the State Department received 
this letter on the 6th of January 1958, and only informs the committee 
on the very day of the hearings, and refused to inform us prior to that 
time, they have been guilty of bad faith. 

Senator Kerr. Well, I do not wish to argue with my good friend 
from Illinois, nor do I wish to put myself in the posture of champion- 
ing the Department of State. I do not know whether it is a letter or 
not. Are you sufficiently familiar with the meaning of aide memoire 
to determine whether that is a statement of opinion or position ? 

Senator Doveras. The Senator from Oklahoma is as well ac- 
quainted with this as I am, so I shall not pretend to any greater 
knowledge than he possesses, but which at the moment he disavows. 

Senator Kerr. I want to tell you right now that is more rhetorical 
than enlightening. 

Senator Doveras. I have been learning at the feet of the master 
for many years. 

Senator Kerr. I want to say to my good friend from Illinois that 
I do not interpret this as being in opposition to this bill. 

Senator Dove.as. I suggest that it be read into the record. 

Senator Lauscue. Is the copy of the letter attached ? 

Senator Kerr. It is a copy of an aide memoire. I will read it. 


Useful conversations between United States and Canadian officials were 
held in Ottawa on July 9, 1957, on the subject of the sanitation problems which 
gave rise to proposed legislation for a 3-year temporary diversion of 1,000 
cubic feet of water per second from the Great Lakes system at Chicago to the 
Mississippi system and on the subject of studies to be carried out under the 
proposed legislation. 

The Canadian Government understands that if such legislation is enacted 
these sanitation studies will not be limited to evaluating the effects of dilution 
but will also include consideration of all possible measures for dealing with 
waste-disposal facilities at Chicago. Such measures would include: 

(a) Complete separation of storm sewers from the domestic sewerage 
system or expansion of the existing treatment facilities to serve a total 
combined flow ; 

(b) Treatment of organic wastes in industrial plants before discharg- 
ing these effluents into the sewerage system ; 

(c) Chlorination of effluent before discharge into the Illinois Waterway; 
and 

(d) Artificial aeration of the waterway. 

The treatment of sewage in the Chicago area is, of course, a matter entirely 
within the jurisdiction of the competent legislative bodies within the United 
States. It is understood that present treatment of waste represents a vast 
improvement over conditions which existed in former years and that under 
the present-day uses of the water the waste is more a nuisance than a menace 
to the public health in the area. 

In considering the economics of alternative methods of improved waste dis- 
posal, it is assumed that full consideration will be given to the economic harm 
which may be done to navigation and hydroelectric generation in both countries 
by extended use of dilution methods. 

It is not possible to give a firm undertaking to provide flows of a particular 
volume through the existing Long Lac and Ogoko diversions to the Great Lakes 
Basin during the 3-year period envisaged by proposed United States legislation. 
However, if it were possible to offset part of the effects of the Chicago diver- 
sion by inflows from the Albany Basin in Canada, it would be equitable that a1 
equivalent amount of water should remain available for use in hydroelectric 
power generation by the Ontario interests at St. Marys Falls, Niagara Falls. 
and in the international section of the St. Lawrence River until the effects of 
the proposed temporary diversion will have ceased to be felt in the Great Lakes 
system. 
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All rights under the provisions of the Boundary Waters Treaty of 1909 
are specifically reserved. 
A. E. R. 
THE CANADIAN EmBassy, Washington, D.C. 


Senator Kerr. That letter and aide memoire will be made a part of 
the record. 


(The letter and enclosure is as follows :) 
DEPARTMENT OF STATE, 
Washington, July 28, 1958. 
Hon. DENNIS CHAVEZ, 
Chairman, Committee on Public Works, 
United States Senate. 


DEAR SENATOR CHAVEZ: In view of the forthcoming hearings on H. R. 2, a 
bill to authorize an additional diversion from Lake Michigan into the Illinois 
Waterway, it is thought that you will wish to have Canadian views on the 
subject as contained in an aide memoire of January 6, 1958. A copy of this 
document is therefore enclosed for the information of your committee. 

Sincerely yours, 
WILLIAM B. MACOMBER, Jr., 
Assistant Secretary. 


AIDE MEMOIRE 


Useful conversations between United States and Canadian officials were 
held in Ottawa on July 9, 1957, on the subject of the sanitation problems which 
gave rise to proposed legislation for a 3-year temporary diversion of 1,000 
cubic feet of water per second from the Great Lakes system at Chicago 
to the Mississippi system, and on the subject of studies to be carried out under 
the proposed legislation. 

The Canadian Government understands that, if such legislation is enacted, 
these sanitation Studies will not be limited to evaluating the effects of dilution, 
but will also include consideration of all possible measures for dealing with 
waste-disposal facilities at Chicago. Such measures would include— 

(a) complete separation of storm sewers from the domestic sewerage 
system, or expansion of the existing treatment facilities to serve a total 
combined flow; 

(b) treatment of organic wastes in industrial plants before discharging 
these effluents into the sewerage systems: 

(c) chlorination of effluent before discharge into the Illinois Water- 
way; and, 

(d) artificial aeration of the waterway. 

The treatment of sewage in the Chicago area is , of course, a matter entirely 
within the jurisdiction of the competent legislative bodies within the United 
States. It is understood that present treatment of waste represents a vast 
improvement over conditions which existed in former years and that, under 
the present-day uses of the water, the waste is more a nuisance than a menace 
to the public health in the area. 

In considering the economics of alternative methods of improved waste 
disposal, it is assumed that full consideration will be given to the economic 
harm which may be done to navigation and hydroelectric generation in both 
countries by extended use of dilution methods. 

It is not possible to give a firm undertaking to provide flows of a particular 
volume through the existing Long Lac and Ogoki diversions to the Great Lakes 
Basin during the 3-year period envisaged by proposed United States legislation. 
However, if it were possible to offset part of the effects of the Chicago diversion 
by inflows from the Albany Basin in Canada, it would be equitable that an 
equivalent amount of water should remain available for use in hydroelectric 
power generation by the Ontario interests at St. Marys Falls, Niagara Falls, 
and in the international section of the St. Lawrence River until the effects of the 
proposed temporary diversion will have ceased to be felt in the Great Lakes 
system. 

All rights under the provisions of the boundary waters treaty of 1909 are 
specifically reserved. 

A. E. R. 

THe CANADIAN EMBASSY, 

Washington, D. C., January 6, 1958. 
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Senator Kerr. Now the members of the committee, I am sure, are 
familiar, and, certainly, the Senators and Congressmen are either 
familiar or will be made so, with the report by the Bureau of the 
Budget of July 2, 1958, and at this point I will read into the record 
the last two paragraphs of that communication: 


The Department of State has now completed discussions with the Canadian 
Government on the proposed increased diversion. No formal indication has 
been received from the Government of Canada that there will be any change in 
its position on this legislation. However, it is believed that the more limited 
authorization discussed above would be less objectionable to Canada than the 
proposed 3-year diversion. In the event that Congress were to determine that 
a study of this matter is justified, the Bureau of the Budget would not object 
to legislation which would limit the period of additional diversion to 1 year 
and provide for an equal sharing of the cost of the study by the sanitary district 
and the Federal Government. 

Very sincerely, 








Director of the Budget. 
(The complete letter and enclosures are as follows :) 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
July 2, 1958. 
Hon. DENNIS CHAVEZ, 
Chairman, Committee on Public Works, 
United States Senate, Washington, D. C. 


My Dear Mr. CHarrMaAn: This is in further reply to your request for the 
views of the Bureau of the Budget on S. 11238, a bill to authorize the State 
of Illinois and the Sanitary District of Chicago, under the direction of the 
Secretary of the Army, to test, on a 3-year basis, the effect of increasing the 
diversion of water from Lake Michigan into the Illinois Waterway, and for 
other purposes. 

We have previously advised your committee that the Bureau of the Budget 
would recommend that action on this legislation be deferred. In our letter, 
we called attention to certain unresolved problems, and stated that we would 
comment further at a later date. While our questions are not yet fully 
answered, it is believed that some additional comment may be helpful to your 
committee in your further consideration of this legislation. 

It would appear that there are, basically, two alternative methods of attack- 
ing the problem of sanitary conditions in the Illinois Waterway. The method 
contemplated by S. 1123 is dilution by means of an additional diversion of water 
from Lake Michigan. The method discussed in a report dated April 29, 1957, 
from the Department of Health, Education, and Welfare is additional treat- 
ment measures by means of chlorination and aeration. Both methods could 
increase the supply of dissolved oxygen in the waterway to the same extent. 

The cost of an additional diversion, the dilution method, has been estimated 
in terms of economic losses to navigation and hydroelectric power in the report 
of the Chief of Engineers submitted to the Congress on February 13, 1957, 
and printed as Senate Document No. 28. In that report, losses to navigation 
from a permanent diversion of an additional 1,000 cubic feet per second were 
estimated at $240,000 annually, and losses to hydroelectric power in the United 
States and Ontario were estimated at $708,000 annually. These estimates are, 
admittedly, conservative, since they do not evaluate losses to hydroelectric 
power plants in Quebec, to Canadian fleet commerce, or to future commerce 
on the Great Lakes resulting from the St. Lawrence seaway development. 

The cost of the second method, additional treatment measures by the Metro- 
politan Sanitary District of Greater Chicago, is estimated in the enclosed 
report of the Department of Health, Education, and Welfare, dated April 
29, 1957, to be between $750,000 and $1,500,000 annually, with an initial 
investment in that same range. The estimates of the metropolitan sanitary 
district are not significantly different, as indicated in its report of June 21, 
1957, a copy of which is enclosed. This is attested to by a further report 
from the Public Health Service, dated July 17, 1957, a copy of which is also 
enclosed. Thus, it would appear that the cost of these two alternative methods 
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of improving sanitary conditions in the Illinois Waterway and the benefits 
which would result from them are about equal. It is recognized that all of the 
facts about these two alternatives have not yet been determined with complete 
accuracy. For this reason, your committee may wish to consider legislation 
authorizing a study by the Department of Health, Education, and Welfare 
in cooperation with the Metropolitan Sanitary District of Greater Chicago of 
the benefits from the two alternative methods for improving sanitary con- 
ditions in the Illinois Waterway and of the costs of additional treatment 
measures. However, it is considered that such legislation need authorize an 
additional diversion of 1,000 cubic feet per second for 1 year only, since a 
year should be devoted to a more definitive study of present sanitary conditions 
in the waterway and up to a year will be required to write a report. In 
addition, because of the purpose and character of the study, it is believed 
that its cost should be shared equally by the sanitary district and the Federal 
Government. 

The Department of State has now completed discussions with the Canadian 
Government on the proposed increased diversion. No formal indication has 
been received from the Government of Canada that there would be any change 
in its position on this legislation. However, it is believed that the more limited 
authority discussed above would be less objectionable to Canada than the 
proposed 3-year diversion. 

In the event that the Congress were to determine that a study of this 
matter is justified, the Bureau of the Budget would not object to legislation 
which would limit the period of an additional diversion to 1 year and provide 
for an equal sharing of the cost of the study by the sanitary district and the 
Federal Government. 

Sincerely yours, 
Roger W. Jones, Assistant Director. 


UNITED STATES DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D. C., June 18, 1957. 
Hon. PerctvaL F. BrunpaAGeE, 
Director, Bureau of the Budget, 
Washington, D.C. 


DEAR Mr. BRUNDAGE: This will refer to your letter of March 7, 1957, on the 
question of legal liability for losses resulting from diversion of water as proposed 
in the biil S. 1123. 

There is enclosed a memorandum representing a study made in the Depart- 
ment on this subject for such use as you may have for it. The memorandum, of 
course, is not to be regarded as a formal opinion of the Department. 

Whether legislation to effect the purpose of the bill should be enacted involves 
questions of policy concerning which the Department of Justice prefers to make 
no recommendation. 

Sincerely, 
WILLIAM P. RoGeErs, 
Deputy Attorney General. 


MEMORANDUM RE INQUIRY MADE BY BUREAU OF THE BUDGET AS TO WHETHER NAVI- 
GATION AND HYDROELECTRIC POWER INTERESTS, WHO WoULD SUFFER LOSSES AS 
RESULT OF DIVERSIONS OF WATER AS PROPOSED BY THE BILL §S. 1123, CouLp 
LEGALLY CLAIM A MONETARY COMPENSATION FOR SUCH LOSS, AND IF so, WHO 
WOULD BE LIABLE 


Among the enclosures forwarded with letter of inquiry from the Bureau of 
the Budget is copy of a letter dated March 7, 1957, addressed by the Bureau of the 
Budget to the chairman of the Committee on Public Works, United States Senate, 
regarding the bill. In that letter reference is made to the veto by the President 
of similar bills (H. R. 3300, 838d Cong., 2d Sess. (memorandum of disapproval, 
Congressional Record, 83d Cong., 2d sess., August 20, 1954, p. 15569) and H. R. 
3210, 84th Cong., 2d sess. (memorandum of disapproval, Congressional Record, 
84th Cong., 2d sess. p. A6471, August 138, 1956)) and is was recommended that 
action on the bill be deferred until the questions raised in the President’s memo- 
randum of disapproval of H. R. 3210, dated August 9, 1956, as well as other 
questions raised in the letter, were settled. 
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One of the questions raised in the Bureau of the Budget’s letter was whether 
navigation and hydroelectric power interests in the United States, which would 
be adversely affected by an increased diversion at Chicago, would be legally 
entitled to compensation for their losses. 

The bill would provide, so far as pertinent to this consideration, as follows: 

‘“* * * That, in order to provide a basis for a study of the effect of increased 
diversion of water from Lake Michigan upon the Illinois Waterway and the 
degree of improvement in such waterway caused thereby, the effect of such 
increased diversion upon commerce among the several States and navigation on 
the Great Lakes and the Illinois Waterway, and to the extent to which such 
increased diversion may affect the level of Lake Michigan, authority is hereby 
granted to the State of Illinois and the Sanitary District of Chicago, under the 
supervision and direction of the Secretary of the Army, to withdraw water from 
Lake Michigan, in addition to all domestic pumpage, at a rate providing a total 
annual average of not more than two thousand five hundred cubic feet of water 
per second, to flow into the Illinois Waterway during the three-year period 
which begins on the date of enactment of this Act, subject to the following 
limitations : 

* * * * * * * 

“(2) The Secretary of the Army shall at all times have direct control and 
supervision of the amounts of water directly diverted from Lake Michigan ; 

ax Pa * > * * * 

“Sec. 2. * * *, the Secretary of the Army shall cause a study to be made 
of the effect on Lake Michigan and on the Illinois Waterway of the increased 
diversion authorized by the first section of this Act, and the improvement in 
conditions along the Illinois Waterway, which may result from such increased 
diversion. * * *. Such report shall contain recommendations with respect 
to continuing the authority to divert water from Lake Michigan into the Illinois 
Waterway in the amounts authorized by this Act, or increasing or decreasing such 
amounts.” 

Diversions from Lake Michigan into the Illinois Waterway “at a rate providing 
a total annual average of not more than two thousand five hundred cubic feet of 
water per second” would constitute an increase of 1,000 cubic feet per second 
over the diversion heretofore determined by the Supreme Court to be permissible 
under the Act of March 3, 1899 (30 Stat. 1121, 1151) to maintain the navigable 
capacity of the Great Lakes, including the port of Chicago.’ 

“In response to a need for early information on the subject matter,” as indi- 
eated in the President’s memorandum of disapproval of H. R. 3210, the Corps of 
Engineers, United States Army, has prepared a special report dated January 
1957, entitled “Effect on Great Lakes and St. Lawrence River of an Increase of 
1,000 Cubic Feet Per Second in the Diversion at Chicago.” The findings in 
this report are summarized in a letter dated January 20, 1957, addressed by the 
Chief of Engineers to the Secretary of the Army. In that summarization, it is 
noted that the maximum effects upon the Great Lakes system of a temporary 
increased diversion of 1,000 cubic feet per second for a period of 3 years would 
be to lower the levels of Lakes Michigan and Huron five-eighths inch and of 
Lakes Erie and Ontario three-eighths inch, and to reduce the outflows of Lakes 
Michigan and Huron by 625 cubic feet per second, of Lake Erie by 585 cubic feet 
per second, and of Lake Ontario by 570 cubic feet per second. These maximum 
temporary effects would be reached at the end of 36 months in the case of Lakes 
Michigan and Huron and at the end of 42 months in the case of Lake Ontario, 
and would then diminish gradually until they disappeared completely approxi- 
mately 15 years after the diversion was discontinued. The effects of a per- 
manent increased diversion would be greater but for consideration of the subject 
bill it is deemed unnecessary to detail those effects. 

The following conclusions pertinent to the question under consideration are 
also stated: (1) The temporary lowering effects of the 3-year diversion would 
tend to adversely affect navigation during low lake stages on Lakes Michigan, 
Huron, and Erie, but the effect is so small and of such temporary nature that it 
is impracticable of evaluation in monetary terms. Neither the temporary nor 
a permanent increased diversion of 1,000 cubic feet per second would have 
measurable effect on navigation on Lake Ontario or the St. Lawrence River. 
The lowering effects could be offset by construction of a deeply submerged sill 





1 Wisconsin et al. v. Illinois et al., 278 U. S. 867, 419, 420, 281 U. S. 179, 196. 
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in the St. Clair River, at an estimated cost of $1,530,000, and by operation of 
the control gates of the Niagara River remedial works in such a way as to hold 
the level of the pool immediately above the works at a stage 0.22 of a foot 
higher than presently specified. (2) The reduction in generation of hydro- 
electric energy at plants in New York, Ontario and Quebec would fall in the 
range from 188 million kilowatt-hours to 443 million kilowatt-hours, depending on 
when the diversions were started and when proposed additional plants are put 
into operation. The estimated value of the maximum possible reduction at plants 
in New York and Ontario, representing 72 percent of the total, is $918,000. Data 
for evaluation of the reduction at plants on the St. Lawrence River in Quebec is 
not available. There would be theoretical reductions of dependable capacity 
as follows: 2,750 kilowatts at plants in New York, 2,600 kilowatts in Ontario, 
and 5,000 kilowatts in Quebec. However, these changes are small in relation to 
the capacity of the power systems involved “and would be of such temporary 
character that assignment of any value to them is not warranted.” 

First for consideration is the question whether authorization of the increased 
diversion by the Congress is within that body’s constitutional powers. For the 
possibilities of liability are one thing if the diversions should be made under 
the “direct control and supervision” of the Secretary of the Army without au- 
thority and quite another if they are validly authorized. 

In Wisconsin v. Illinois,” the question of congressional power to authorize a 
diversion out of the Great Lakes watershed was argued at length by both sides.’ 
But the Court found that Congress had not undertaken to exercise such power 
and said it would be time enough to consider the scope of the congressional au- 
thority “‘when it is exercised’. as noted above, the holding in that case was that 
only such diversions as were necessary to maintain the navigable capacity of the 
Great Lakes had been authorized. The question does not appear to have been 
adjudicated elsewhere. 

The whole history of the diversions from Lake Michigan into the Illinois Water- 
way, to and including the increased diversions contemplated by the subject bill 
and the similar bills vetoed by the President, clearly indicates that the continuing 
problem of pollution control in the Chicago area is the principal motivation 
therefor.” On the other hand at least an incidental benefit to navigation on the 
Illinois Waterway has been present throughout this history and has been a matter 
of some eurmphasis. By orders dated December 17, 1956 (352 U. S. 945) and 
January 28, 1957 (852 U. S. 983), the Supreme Court temporarily modified its 
decree of April 21, 1930, in Wisconsin v. IUinois, supra, to permit increased diver- 
sions in aid of navigation on the Mississippi River in the St. Louis area and on the 
Iliinois Waterway. The fact that the Sanitary District of Chicago now com- 
pletely treats substantially all of the sewage of the Chicago area® would seem 
also to cast in a different light from that which prevailed when the Court 
rendered its first opinion in Wisconsin vy. Illinois* the problem of continuing 
pollution as an obstruction to navigation in the port of Chicago which might be 
relieved by increased diversions. 

Without regard, then, to whether Congress can constitutionally authorize a 
diversion of waters from one watershed to another for the purpose of sanitation 





2Supra, footnote 1. 

® See 278 U. S. 881-396. 

¢281 U. 8. 179, 197. 

5 See Sanitary District vy. United States, 266 U. S. 405; Wisconsin vy. Illinois, 278 U. S. 
867, 281 U. S. 696, 311 U. S. 107; H. Rept. No. 1029, 84th Cong., 1st sess.; S. Rept. No. 
2578, 85th Cong., 2d sess. In H. Rept. No. 1029, at p. 2, the committee stated: 

“Testimony was presented to the committee by the Sanitary District of Chicago repre- 
sentatives to the effect that $300 million has been expended toward sewage treatment since 
1930, and that substantially all (99 percent by volume) of the sewage has been receiving 
complete treatment since 1950. Even with complete treatment there still appears to be 
serious pollution in the upper reaches of the waterway. It was testified that exhaustive 
studies by competent sanitary engineers indicate an increased diversion of 1,000 cubic feet 
per second above the present 1,500 cubic feet per second would remedy the conditions 
complained of in the Illinois Waterway from Chicago to the Mississippi River.’ 

The committee’s conclusion in 8S. Rept. No. 2578, at p. 4, is also quoted: 

“The committee believes that the health, welfare, and safety of the more than 5 million 
citizens in the vicinity of Chicago deserve every consideration in this matter, and that a 
careful analysis of the many beneficial uses of the waters of Lake Michigan will reveal 
no greater benefit than would be derived from the diversion authorized by H. R. 3210. 
The committee therefore recommends enactment of this legislation.’ 

© H. Rept. No. 1029, supra, footnote 5. 

7At that time the defendant Sanitary District’s efforts to control pollution by chemical 
treatment of its sewage were insignificant. The Court held that to the extent the need 
for the diversion resulted from the failure of the district to take care of its sewage by 
other means, the diversion was in violation of complainants’ rights. 
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and pollution control,* it would seem that the question of congressional power 
here can be resolved by reference solely to the commerce clause of the Constitution. 
“The power [of Congress to control the waters for the purpose of commerce] 
flows from the grant to regulate, i. e., to ‘prescribe the rule by which commerce 
is to be governed.’ This includes the protection of navigable waters in capacity 
as well as use. This power of Congress to regulate commerce is so unfettered 
that its judgment as to whether a structure is or is not a hindrance is conclu- 
sive. Its determination is legislative in character.”°® Surely if a congressional 
determination that the proposed increased diversion would not constitute a hin- 
drance to navigation on the Great Lakes would be conclusive, there can hardly 
be any doubt as to the power to authorize a temporary diversion as a basis for 
study of the effect of such a diversion “upon commerce among the several States 
and navigation on the Great Lakes * * * and the extent to which such increased 
diversion may affect the level of Lake Michigan.” 

But in addition, it is thought the Court’s opinion in the Appalachian Power Co. 
case supports the power of Congress to authorize the diversion of navigable 
waters from their natural watershed in aid of navigation on an artificial or 
another natural watercourse, even at the expense of some adverse effect upon 
navigation on the watercourse from which they are taken. “* * * The State 
and respondent, alike, however, held the waters and the lands under them sub- 
ject to the power of Congress to control the waters for the purpose of commerce 
* * #1 “Tn our view, it cannot properly be said that the constitutional power 
of the United States over its waters is limited to control for navigation. * * * 
Flood protection, watershed development, recovery of the cost of improvements 
through utilization of power are likewise parts of commerce control. * * * The 
fact that the Commission is willing to give a license for a power dam only is of no 
significance in appraising the type of conditions allowable. Jt may well be that 
this portion of the river is not needed for navigation at this time. * * * It [the 
dam] may fit in as a part of the river development. The point is that navigable 
waters are subject to national planning and control in the broad regulation of 
commerce granted the Federal Government.”” From the standpoint of the 
existence of the power, there seems no substantial difference between a transbasin 
diversion in furtherance of navigation in the substitute watercourse and a 
diversion changing the course of a river within its own watershed.” 

There appears also to be involved the element of pollution abatement in the 
port of Chicago, a possible hindrance to navigation in the Great Lakes water- 
shed. 

Assuming, then, that authorization of the temporary increased diversion is 
within the Congressional power to control navigable waters, consideration will 
now be given to the possibility of liability to the navigation and hydroelectric 
power interests in the United States which will suffer some adverse effects. 
Although the authority to divert would be granted to the State of Illinois and the 
Sanitary Water District, the diversions would be made under the “direct con- 
trol and supervision” of the Secretary of the Army and by consent of the United 
States. Under these circumstances, it would seem safe to make no other assump- 
tion, for this purpose, than that if a taking of any right results from the diversion, 
the United States would be liable to pay compensation. 

Except as to navigation and power, it is difficult to conceive an effect of 
measurable magnitude upon any downstream right. With respect to navigation 
interests, and independently of the Chief of Engineers’ assurance that the 
adverse effect upon navigation of the temporary increased diversion would 
be “so small and of such temporary nature that it is impractible to evaluate 
the effect in monetary terms”, there would seem no possibility of liability. 
For, regardless of the purpose of the diversion, it would seem quite impossible 


8’ That such power may exist with respect to navigable waters is, however, indicated by 
the Court’s language in United States v. Appalachian Power Co., 311 U.S. 877, 426: “In 
our view, it cannot properly be said that the constitutional power of the United States over 
its waters is limited to control for navigation.” Under that language, pollution would not 
necessarily have to be related to navigation to be subject to control by the Congress. 

® United States v. Appalachian Power Co., 311 U. S. 377, 424. 

10311 U. S. 377, 423. [Emphasis supplied.] 

“311 U. 8. 477, 426. [Emphasis supplied. ] 

72 See, e. g., First Iowa Hydroelectric Cooperative v. Federal Power Commission, 328 
U. S. 152; United States v. Chandler-Dunbar Co., 229 U. S. 58. At least in the absence 
of a more significant adverse effect upon navigation within the watershed from which the 
diversion is made, it would seem that the constitutional prohibition against a preference 
to the ports of one State over those of another would not militate against the power to 
authorize a transbasin diversion of navigable waters. But see the argument of Wisconsin 
in Wisconsin v. Illinois, 278 U. S. 367, 384. 
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that the right to use the navigable waters for purposes of navigation is capable 
of private ownership in the sense that interference therewith by exercise of 
the United States power to control those waters would constitute a compensable 
injury. 

But in any event, it is clear that all privately owned rights to use the waters 
of a navigable stream are subject and subordinate to the power of the United 
States to control those waters for the purpose of navigation.“ In the Appa- 
lachian Power Co. case, supra, the Court at page 424 said: “The Federal 
Government has domination over the water power inherent in the flowing 
stream. It is liable to no one for its use or nonuse. The flow of a navigable 
stream is in no sense private property; ‘that the running water in a great navi- 
gable stream is capable of private ownership is inconceivable’. Exclusion of 
riparian owners from its benefits without compensation is entirely with the Gov- 
ernment’s discretion”. It is demonstrated above that there appears to be a suffi- 
cient relationship between the declared purposes of the temporary diversion 
contemplated by the subject bill and the legitimate exercise by Congress of its 
power to control the waters of the Great Lakes system for navigation on the 
Great Lakes to make clearly applicable here the rule applied in the Chandler- 
Dunbar and Twin City cases.* 

Thus it is thought that the adverse effects downstream on neither naviga- 
tion nor power would subject the United States to liability upon the diversions 
being made in pursuance of the subject bill. In Federal Power Commission v. 
Niagara Mohawk Corp.,” the Court pointed out that neither the Federal Water 
Power Act nor the license there involved “expressly abolishes any existing 
proprietary rights to use waters of the Niagara River’, and that the act did 
not mention specific properties or expressly assert “the paramount right of the 
Government to use the flow of the Niagara or of any other navigable stream 
to the exclusion of existing users”, in support of its conclusion that the Congress 
had not exercised its constitutional power to appropriate the flow of the river 
to the exclusion of privately owned rights. In view of that language, the 
conclusion could be stated with greater certainty if the bill were amended to 
state that the diversion is authorized in pursuance of the congressional power 
to control for navigation the waters of the Great Lakes and that it is not 
intended that any adverse effects upon privately owned rights to the use of 
those waters shall be compensable. But even without such an express pro- 
vision, it appears that the subject bill is more closely analogous to the 1944 
Flood Control Act, considered in the Twin City case than to the Federal Water 
Power Act, or to the Central Valley project authorization considered in United 
States v. Gerlach Live Stock Co.* The Court’s decisions in the Twin City and 
Chandler-Dunbar cases, rather than in the Gerlach and Niagara Mohawk cases, 
should control.” 

The foregoing discussion of possible liability relates only to adverse effects of 
the diversion upon interests in the United States. With respect to possible lia- 
bility for injury to Canadian interests, particularly in power production, additional 
considerations are involved. Article I of the Treaty between the United States 
and Great Britain Relating to Boundary Waters, and Questions Arising between 
the United States and Canada, signed at Washington January 11, 1909 8 provides, 


13 United States vy. Rio Grande Dam é€ Irrigation Co., 174 U. S. 690; United States vy. 
Chandler-Dunbar Co., 229 U. 8S. 53; United States v. Twin City Power Co., 350 U. S. 222; 
ra Resources Law, The Report of the President’s Water Resources Policy Commission, 

950, pp. 25-29. 

14 itt the sole relationship of the diversion to navigation were its possible benefit to 
navigation outside the Great Lakes watershed, a more difficult question would be presented. 
In Wisconsin y. Illinois, the following argument was made by Wisconsin and other com- 
plainants: “Riparian property has, implicit in its location, such a relation to the stream 
that it must bear the normal consequences of those improvements in the stream which are 
made in order to render it more serviceable for the great purposes of national commerce. 
This servitude derives from the location of the land and is natural and obvious. But if 
the land bordering upon the stream be injured by an impairment of navigability, which 
does not arise from an effort to improve the stream and does not in fact improve it, but is 
for another purpose, as for instance * * * to create an artificial waterway, the damage 
constitutes a taking because there is no servitude in the riparian proprietors along 
navigable waters to endure damage to their property * * * for the creation of an artificial 
waterway, however useful. * * *.” See 278 U. S. 883. For the reason last stated in 
the text, it is thought unnecessary to attempt to answer this question now. 

% 347 U. S. 239, 250, 251. 

16339 U. S. 725. 

_ 7 The possibility of liability to Federal licensees whose rights or priveleges under their 
licenses might be infringed contrary to the terms of the licenses is not dealt with. To 
attempt to speculate thereon without detailed information regarding the licenses and their 
terms would be futile. 

8 Treaty Series 548, 36 Stat., pt. 2, 2448. 
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in part, that ‘‘the navigation of all navigable boundary waters shall forever con- 
tinue free and open and that this same right of navigation shall extend to the 
waters of Lake Michigan’’. Although under Article II each of the parties reserved 
to itself, or the several State Governments on the one side and the Dominion or 
Provincial Governments on the other, the exclusive control over the use and diver- 
sion of all waters on its own side which, in their natural channels, would flow into 
boundary waters, nevertheless it was agreed that any interference with or diver- 
sion from their natural channel of waters on either side of the boundary “shall 
give rise to the same rights and entitle the injured parties to the same legal rem- 
edies as if s:¢h injury took place in the cointry where such diversion or interfer- 
ence occurs’’. Article Il frther »rovides that neither party surrenders any 
right, which it may have, ‘“‘to object to any interference with or diversions of 
waters on the other side of the boundary the effect of which would be productive 
of material injury to the navigation interests on its own side of the beundary”’, 

So far as power, at least, is concerned, it wold appear inder the langage quoted 
from Article II of this treaty that Canadian interests would have no better claim 
for compensation on account of reduced outflows than would United States in- 
terests. However, a Convention between the United States of America and 
Canada signed at Washington February 27, 1950 ' provides that the ‘‘total out- 
flow’’ of Lake Erie, less requirements for domestic and sanitary purposes and for 
the service of canals for purposes of navigation (Article III), shall be utilized 
first to maintain certain stipvlated flows over Niagara Falls (Article I[V) and that 
the excess may be diverted for power »vr oses (Article V). The waters made 
available for power pur;oses are to be divided equally between the United States 
and Canada (Article VI). A dimin tion of the outflow of Lake Erie by increased 
diversions from Lake Michigan, without the express consent of Canada, would 
appear possibly to be violative of the provisions of this treaty. 

[But] Regardless of what legal liability to Canadian interests might be involved, 
it would seem that the pro’-er conduct of foreign relations with a friendly nation 
would require that any a:thority which the Congress may determine should be 
granted to make this diversion should be made contingent upon the agreement of 
Canada thereto. [The possibility of establishing in this instance a precedent for 
unilateral action might well prove most embarrassing in other cases—for example, 
the talked of Fraser River diversion in Canada from the watershed of the 
Columbia. ] 


Jury 17, 1957. 
Mr. Rospert E. MERRIAM, 
Assistant Director, Bureau of the Budget, 
Washington, D. C. 

Dear Mr. Merriam: The Secretary has referred your communication of July 
2, 1957, to us for reply. 

In accordance with your request, the letter of June 21, 1957, from the Metro- 
politan Sanitary District of Greater Chicago, concerning the feasibility of addi- 
tional sewage treatment measures of Chicago, has been reviewed. A staff report 
commenting or. the views expressed in that letter is transmitted herewith. 

Sincerely yours, 


Assistant Surgeon General, Chief, Bureau of State Services. 
JULY 12, 1957. 


CoMMENTS ON LETTER OF JUNE 21, 1957, From THE METROPOLITAN SANITARY 
District oF GREATER CHICAGO TO THE BUREAU OF THE BUDGET ON THE 
SuBsEct oF LAKE DIVERSION 


(Prepared by Department of Health, Education, and Welfare, Public Health 
Service, at the request of the Bureau of the Budget) 


I. INTRODUCTION 


The Department of Health, Education, and Welfare (DHEW) has been re- 
quested by the Bureau of the Budget to comment on the views of the Metropolitan 
Sanitary District of Greater Chicago, expressed in Sanitary District President 
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Anthony A. Olis’ letter of June 21, 1957, to the Bureau of the Budget concerning 
the feasibility of additional sewage treatment measures at Chicago. As re- 
quested, the DHEW comments are made in the light of the staff report on the 
same question admitted to the Bureau of the Budget on April 29, 1957. 


Il. COMMENTS 


Comparison of statements made in the two documents indicates no significant 
disagreement. The estimate of annual costs in the DHEW staff report is the 
higher of the two due to allowances made for the lack of precedent and working 
experience in the field of applying air directly into a waterway. Experimental 
work will probably be necessary to establish design factors for use at Chicago if 
the aeration approach is used. Furthermore, the DHEW staff estimate was 
based upon a possible combination of aeration and chlorination. A comparison 
of the estimates follows: 


DHEW staff report submitted Apr. 29, 1957 


Based on combination of aeration and chlorination: 


ist cost oo nadauc-nncnunceuticne aise, SEO io 
Annual cost nabesunnéus desteaeresubeesaten MA Lee 


Metropolitan Sanitary District letter of June 21, 1957 


Based on aeration: 


Ist cost s bey ak eee st i pekb awa «. $2, 000, 000 

Annual cost 2s Led pdb 20s 250, 000 
Based on chlorination: 

lat oeet .. Scum Seen eeaweb eee ndauoveneeerenves (*) 


Annual cost 


Goa es Oa bok Drseie 550, 000 
1 Not given. 


Two other approaches to obtaining improved water quality in the waterway 
were mentioned in the DHEW staff report but were not mentioned in the sani- 
tary-district letter. These approaches were (1) measures to keep to an abso- 
lute minimum the amount of untreated sewage discharged into streams via inter- 
cepting sewers which overflow during storms, and (2) significant reduction of 
hydraulic and organic waste load placed upon the treatment facilities by a 
program of industrial waste control at the source. As pointed out, these two 
approaches do not lend themselves readily to cost estimation. 

The effect of chlorination upon the ultimate oxygen demand is worthy of 
comment. While the DHEW staff report does not recommend chlorination in 
preference to other possible approaches, the method does have the potential of 
chemically burning at least a portion of the pollution load that remains after 
complete treatment. Its use for reducing oxygen demand may be economically 
justified and found effective in meeting the unusual conditions at Chicago either 
alone or in combination with other approaches. 


Tue SecRETARY OF Heattu, EDUCATION, AND WELFARE, 
Washington, April 29, 1957. 
Mr. Roger W. JONES, 


Assistant Director for Legislative Reference, 
Bureau of the Budget, Washington, D. C. 


Dear Mr. Jonzs: A staff report on additional diversion of Lake Michigan 
water at Chicago as concerned with the sewage disposal problems of Chicago is 
transmitted herewith in response to your request of March 7, 1957. 

Sincerely yours, 
M. B. Fousom, Secretary. 


nas 
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APRIL 8, 1957. 


EstimatEp Costs oF TREATMENT MEASURES EQuIVALENT TO INCREASED 
DiIvEeRSION oF LAKE MiIcHIGAN WaTER For SAniITaTION PuRPOSES AT CHICAGO 


(Prepared by Department of Health, Education, and Welfare, Public Health 
Service, at the request of the Bureau of the Budget) 


I. INTRODUCTION 


The Secretary of Health, Education, and Welfare has been requested by the 
Bureau of the Budget to provide an estimate of the cost of additional sewage 
treatment measures at Chicago to provide the same water quality in the Illinois 
Waterway which would be provided if increased diversion were undertaken. The 
estimate was requested with respect to S. 1123, which would authorize a 3-year 
temporary increase in the rate of diversion from 1,500 cubic feet per second to 
2,500 cubic feet per second. 

II. DISCUSSION 


Dissolved oxygen is the most important controlling water quality factor in the 
diversion situation at Chicago and is used in this report as a practical basis for 
the cost estimate. Chemicals in the sewage treatment plant effluent, such as 
compounds of nitrogen and phosphorus and inorganic compounds such as chlorides 
and others, are lower in lake water than in normal treatment plant effluent and 
consequently would be less concentrated with increased diversion. However, 
water quality characteristics other than low dissolved oxygen have not been a 
significant pollution problem in the Illinois Waterway. 

The activated sludge process, now used to treat substantially all of the sewage 
and industrial wastes of the Metropolitan Sanitary District of Greater Chicago, is 
generally accepted as the method which provides the highest degree of treatment 
economically feasible under normal circumstances. There is, however, a limita- 
tion in the activated sludge process in that a residual oxygen-demanding pollution 
remains in the treated effluent. This limit is being approached in Chicago. 

However, there are several possible approaches to obtaining similar water 
quality with respect to dissolved oxygen, such as one of, or a combination of the 
following: 

1. Measures to keep to an absolute minimum the amount of untreated sewage 
discharged to streams via intercepting sewers which overflow during storms. 

2. Significant reduction of hydraulic and organic waste load placed upon the 
treatment facilities by a program of industrial waste control at the source. 

3. Use of chemicals, such as chlorine, to reduce the decomposable dissolved and 
suspended matters that remain even in well-treated effluents. 

4. Treatment by aeration or other means of the sewage-water mixture in the 
waterway below the point of sewage discharge. 

The first two approaches do not lend themselves readily to cost estimation nor 
is the Public Health Service in a position to estimate the effectiveness of such 
measures. Approaches 3 and 4 attack the residual oxygen demand pollution 
problem and involve relatively small capital expenditures but large annual oper- 
ating costs. 


III, ESTIMATE (BASED ON A COMBINATION OF APPROACHES 3 AND 4) 


On the basis of limited available data, the Public Health Service estimates that 
it would cost the Metropolitan Sanitary District of Greater Chicago between 
$750,000 and $1,500,000 annually for additional treatment measures which would 
provide water quality in the Illinois Waterway, with respect to oxygen conditions, 
comparable to that obtained through an increase in diversion of 1,000 cubie feet 
per second. Initial construction and allied costs would also be between $750,000 
and $1,500,000. 
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Tue Merropouitan Sanitary District 
OF GREATER Cuicaco, 
Chicago, Ill., June 21, 1957. 
Subject: Lake diversion. 
Mr. Roserr MEeERRIAM, 
Assistant Director of the Budget, 
Bureau of the Budget, Washington, D. C. 


Dear Mr. Merriam: Pursuant to our telephone conversation, I am happy to 
comment on the possible alternatives which would be necessary if an increase in 
diversion at Chicago were not made possible. Without an increase in diversion, 
it would be necessary to increase the degree of treatment beyond that which is 
usually considered complete. This possibility has been given considerable study 
by the engineering department of the sanitary district. 

The most economically practical method, in our opinion, would be reaeration 
of the main channel by blowing in diffused air at a suitable point upstream from 
Lockport. This idea was outlined and a preliminary estimate of its cost given 
to Mr. Ralph H. Holtje, senior sanitary engineer of the United States Public 
Service, on March 22, 1957. This preliminary estimate, for an installation 
to supply dissolved oxygen approximately equivalent to that which would be 
obtained from 1,000 cubic feet per second of water diverted from Lake Michigan, 
indicated a first cost of $834,000 and an annual cost of $230,000. Subsequent 
consideration indicates that the estimate should be about $1 million for first cost 
and $250,000 annual cost. 

The above cost would not be beyond the ability of the sanitary district. How- 
ever, reaeration does not give all of the benefits which would be obtained by dilu- 
tion from additional diversion. Namely, reaeration does not provide the addi- 
tional flow which would speed up the otherwise sluggish velocity in the waterway 
and increase the rate of oxygen absorption (natural purification) from the atmos- 
phere; reaeration would not provide dilution of the nitrogen concentration in the 
waterway which would reduce the nuisance arising from heavy growths of algae 
and undesirable aquatic plants. Also, this reaeration scheme would introduce a 
navigational hazard into the canal because of cross currents induced by the airlift 
effect of the diffused air introduced near the bottom of the canal. Another 
$1 million probably would be necessary to sufficiently widen the canal at the 
point of reaeration (in rock section 1,200 feet long) to obviate the hazard. 

We do not believe that any reasonable chemical treatment would give an appre- 
ciable benefit. Chlorination, the most practical supplementary chemical treat- 
ment, has only a temporary e fect in that by killing the bacteria present putrefac- 
tion is delayed a few hours. It has little effect in reducing the ultimate oxygen 
demand. The addition of only 2 parts per million of chlorine to the plant effluents 
(the minimum which would have any effect) would cost about $550,000 per year. 

Sincerely yours, , 
Antuony A. Outs, President. 

Senator Dovetas. Mr. Chairman, I have not had adequate time 
to study the meaning of this memorandum of the Canadian Govern- 
ment. 

Senator Kerr. Does the Senator want the committee to wait while 
he does that? 

Senator Douaias. No. I merely wish to suggest that while it 
would probably take the services of a skilled Philadelphia lawyer to 
make out what the Canadian Government is try ing to say 
_ Senator Kerr. I would like to have one from either Detroit or 
Chicago. 

Senator Doveras. Casual reading of this seems to indicate that 
the objection of the Canadian Government is extremely mute and 
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muffled, to say the least. It does not sound to me as though this is 
really an objection at all. And it would seem therefore to me that 
while the Department of State has not, I think, shown good faith in 
making this available to Congressman O’Brien, that the objection of 
the Canadian Government is certainly not as strong as it was before 
and may indeed be nonexistent. 

Senator Kerr. I do not read it as a request that the legislation 
not be enacted, but then it speaks for itself. I am happy that we 
have it and it is available to those interested in this matter. 

Mr. Yates. Did I understand that you had given permission to 
Senator Douglas to include in the record the legal opinion by the 
Chicago Bar Association and its supplement? 

Senator Kerr. It will be included in the appendix to the record. 
That is all right. 

Senator Lauscuer. Senator Neuberger, would you yield in connec- 
tion with this letter? 

Senator NEUBERGER. Certainly. 

Senator Lauscue. This letter read by the chairman states: 

It is not possible to give a firm undertaking to provide flows of a particular 
volume through the existing Long Lac and Ogoki diversions to the Great Lakes 
Basin during the 3-year period envisaged by proposed United States legislation. 
However, if it were possible to offset part of the effects of the Chicago diversion 
by inflows from the Albany Basin in Canada, it would be equitable that an 
equivalent amount of water should remain available for use in hydroelectric 
power generation by the Ontario interests. 

Might I ask the Army engineer whether he is able to tell what this 
suggestion is, if the diversion at Chicago could be offset by inflows 
from the Albany Basin? 

Senator Kerr. I can answer that for you. As I understand the 
situation, it is that additional flowage into the International Waterway 
from the Albany River Basin could be arranged for in the event that 
that additional flowage from the Albany Basin would be permitted 
to go on its way down to where the Ontario and other interests of 
Canada would receive the benefit of the additional flowage thus 
provided. 

Is that the way you understand it, Colonel? 

Senator Dovetas. Mr. Chairman 

Senator Kmrr. Just a minute. 

Colonel NauMAN. Sir, this is the first I have heard of this. 

Senator Kerr. I can understand your reticence. If you would like 
to have your counsel look at it, you may do so. 

Senator Martin. I suggest they have their counsel look at it and 
give us a statement as to what they consider this statement from the 
State Department means later on. 

Senator Kerr. I would like to have the reaction of the counsel to 
the engineers, but I could give it no other interpretation. 





STATEMENT OF CHIEF OF ENGINEERS ON CANADIAN AIDE MEMOIRE OF 
JANUARY 6, 1958 


The Boundary Water Treaty of 1909 provides that each country reserves con- 
trol over diversion of all waters on its side of the line, with the condition that any 
resultant injury in the other country shall entitle the injured parties to bring suit 
under the laws of the country where the diversion occurs. The treaty also states 
that neither country surrenders any rights to obejct to diversions on the other side 
of the boundary which would injure navigation interests on its own side of the 
boundary. 
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The apparent principal purpose of Canada’s aide memoire of January 6, 1958, 
is to make a record of the reservation of its rights under the treaty. 

With respect to making available inflows from the Albany Basin in Canada for 
power generation by Ontario interests downstream in the Great Lakes system 
(equivalent to the amount diverted from the Albany Basin to offset in part the 
effects of the Chicago diversion), there is no specific reservation of a right to de- 
mand this additional water for its benefit. Canada’s note seems to recognize this 
when it states that such a proposal would be equitable. 

Senator Lauscur. Might I ask a further question? The date of 
July 9 is mentioned in this letter. Is that the day on which the 
Chicago people went to Canada? 

Senator Kerr. That is the day as I understand it, on which the 
Department of State was there and visited with officials of the Cana- 
dian Government. 

Senator Lauscue. Is that the same day that the Chicago people 
were in Ottawa asking that there be a relaxation of their opposition 
to the diversion of the water? 

Mr. Parrrerson. The district has had no contact with them. 

Mr. Yates. We asked the State Department if we could go with 
them, and they refused to permit us to go with them. We were not 
in Canada, the Chicago people. 

Senator Lauscur. Were the Chicago people in Canada? 

Mr. Yates. No. 

Senator Lauscue. I have here a newspaper report under dateline 
Ottawa, July 9, as follows: 

Arguments for greater diversion of water from Lake Michigan into the Illinois 
Waterway at Chicago were presented to Canadian officials today. American 
technicians came here to try to induce Canada not to object to a bill in the Senate 
to increase the diversion. 


CHICAGOANS AT MEETING 


The case in behalf of the test increase was explained by Harry Adams, of the 
office of the Chief of Army Corps of Engineers, Washington; E. W. Nelson, of 
Army Corps Headquarters in Chicago; Maurice Lebosquet, Chicago, of the 
United States Department of Health, Education and Welfare, Washington; and 
Adolph Dubs, also a Chicagoan, second secretary at the American Embassy here. 
They were heard by J. R. Menzies, Chief of the Public Health Engineering 
Division of Canada’s Department of Health and Welfare; Dr. A. E. Berry, 
Chairman, and A. V. Delaporte, of the Ontario Water Resources Commission; 
Otto Holden, General Manager of the Ontario Hydroelectric Power Commission, 
and Rene Dupuis, of the Quebec Hydroelectric Power Commission. 


There were all Federal officials, apparently. 

Senator Dovatas. That is correct. 

Senator Kerr. I would like to say to my friend from Ohio, in 
behalf of the orderly procedure, he will be invited to make a state- 
ment to the committee in due course. I would remind him that 
Mr. Neuberger was questioning the witness. 

Senator Lauscue. I recognize the legitimacy of the statement made 
by the Senator from Oklahoma and I regret very much that I sort of 
interloped here, and contrary to the great dignity that ought to be 
shown by a Senator of the United States, I violated the precepts of the 
rule of this committee. 

Senator Doveatas. Mr. Chairman, I have the same solicitude for 
obeying the rules of the committee as my good friend from Ohio, 
I think the Senator from Oregon has some more questions, but I would 
like to put in more evidence on this point. Mr. Horace P. Raney, 
who is the chief engineer of the Sanitary District of Greater Chicago 
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has for some years been studying the whole question of the drainage 
of the lake areas and I think the records of the Canadian Government 
as to the possibility of diverting water which at present goes into 
Hudson Bay, the possibility of their going into Lake Superior and 
making good any added diversion from Chics ‘ago, with your permission, 
and only with your permission, I think a brief statement from him 
might throw light on this matter. 

Senator Kerr. We will be glad to have a statement from him at 
the proper time. But the Senator from Illinois knows that the com- 
mittee must remain in the posture of conducting these hearings in 
an orderly manner and when a witness appears before the committee, 
he is available for questioning by any member of the committee, and 
that is the present posture of the situation. The Senator from 
Oregon may proceed with his questions. 

Senator NevuBercer. Thank you very much. In the State De- 
partment’s brief of April 1, 1958, in which they took the position that 
Canada had no right to divert the waters of the upper Columbia River, 
the joint report of 1907 on the Chicago drainage canal is cited. I 
won’t read the entire thing—— 

Mr. Yates (interposing). Did I understand you to say 1907? 

Senator NEUBERGER. Yes. 

Mr. Yates. This must have led to the treaty of 1909. 

Senator NeuvperGcer. That is right. And this report contains sev- 
eral statements that I want to read for the record. 

The waters of Lake Michigan in the United States, the waters of Georgian Bay 
in Canada, and the waters of Lake Superior partly in the United States and 
partly in Canada all form sources of supply of the Great Lakes system, finding 
their way by the St. Lawrence River to the sea. All are interdependent and 
there can be no diversion from any of them without injury to the whole system. 

Then later on it says: 

We therefore recommend that the Government of the United States prohibit 
the diversion of more than 10,000 cubic feet per second for the Chicago drainage 
canal. 

Was that the maximum agreed upon in 1909? 

Mr. Yates. That was the maximum permitted under that treaty 
of 1909. Chicago was drawing 10,000 cubic feet per second. This is 
just a fraction of that. 

Senator Kerr. How much is the district now diverting? 

Mr. Yates. 1,500 cubic feet a second. 

Senator Kerr. In other words, 15 percent of the amount that was 
exempted under the terms of the treaty. 

Mr. Yates. That is correct. 

Senator NeuBEerGER. I want to say to you gentlemen from Illinois 
and Chicago that is the situation we are confronted with in the 
Northwest, and that is why the other Northwest Senators, a number 
of them, have asked me to particularly raise this issue here today. 
We are relying very heavily on this Department of State representa- 
tion to the Government of Canada against the proposed Columbia 
River diversion. If they divert out of the upper Columbia an amount 
of water between 15 million and 16 million acre-feet, they will get 
that amount of water which is equivalent to the full flow of the 
Colorado River at Glens Ferry, all the way to the sea in Canada, 
which is over 1,200 feet in elevation that is nearly equivalent of 2 
Hoover Dams in power production. The stakes in this are enormous 
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and the stakes that the United States in Oregon and Washington and 
other Northwest States would lose in power would be enormous. 

Now the thing we are afraid of is that if you people in Chicago 
undertake this diversion without affirmative consent of the Canadians, 
that it will furnish the precedent whereby if these studies are feasible 
from an engineering standpoint on the upper Columbia, that Canada 
is presently undertaking, that it will give them the precedent to 
divert the upper Columbia which all be absolutely disastrous to 
us and that is why we are so concerned. I hope you understand that. 

Mr. Yares. I understand your statement, and I am sure that the 
Senators from Illinois will join with you in your alarm. 

Let me point out to you, Senator, however, that the Government 
of Canada has objected specifically to legislation which sought this 
diversion in earlier Congresses. This objection that has been attached 
to Mr. O’Brien’s statement was the objection to the bill that was filed 
in the 84th Congress, and the Government of Canada had voiced 
specific objection to legislation which was introduced in the 83d Con- 
gress which sought similar relief. It had also objected to other legis- 
lation prev iously. It had objected specifically. It has not objec ted 
specifically to the legislation which is before this committee. The 
only memorandum or the only statement of the Government of Canada 
which has appeared so far and we did not know about it until this 
morning, is the aide memoire that Senator Kerr referred to a few 
moments ago. 

Senator Kerr. Congressman, I want to say that from the Library 
of Congress I have gotten some enlightenment on the meaning of that 
term. It seers that an aide memoire is an official note or expression. 

Mr. Yarers. I thank you, Senator. I think the lawyers on this 
committee will agree that where there has been a specific objection 
voiced in the past, and there is no reaffirmation of such an objection, 
presumably the objection is then considered to have been withdrawn. 
I would assume if Canada had an objection to the proposed experi- 
ment, a specific objection would have been filed not only with the 
State Department, but through the State Department with this 
committee. 

Senator NeuBERGER. It is a fact, is it not, that even in the past 
when Canada had a specific objection, you gentlemen from Illinois 
pushed the legislation nevertheless? 

Mr. Yates. That is correct, and in each instance it was vetoed by 
the President of the United States. 

Senator NeuBeRGER. If, prior to the time the legislation would be 
considered by this committee, or reported on to the Senate, the 
Government of Canada should again come forward with a specific 
objection, would you gentlemen cease your advocacy of the legislation? 

Mr. Yares. We would not, for the reasons that are outlined in the 
briefs that have been accepted by this committee, pointing out, first, 
that the Government of Canada has no legal basis for its objection, 
and secondly, because of the fact that the reports of the Army engi- 
neers indicate that the amount of damage that might be done, in 
accordance with the suggestions of the Government of Canada, is 
minimal for a 3-year period. For a l-year period of diversion, there 
is nothing to be concerned about. 

Senator NeuperGcer. I am not going to ask any more questions. 
The thing that bothers us is that the same representations that you 
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eople make to Canada about the diversion, the State Department 
1as made to try to save the economy of the Pacific Northwest from 
the diversion of the upper Columbia River and the parallel is quite 
deadly, and we are afraid, if you go ahead with the diversion without 
Canadian consent, that they will | go ahead with the diversion of the 
upper Columbia, without the consent of the United States. 

Mr. Yates. May I suggest to the Senator there have been many 
instances in the past where the Government of Canada, without the 
consent of the United States, has diverted additional waters for its 
own uses. 

Senator Doveuas. As a matter of fact, Senator Neuberger, they 
diverted 5,000 cubic feet a second from Hudson Bay to Lake Superior 
in the 1930’s without the consent of the American Government and 
had their work underway and our consent was only given when we 
were faced with an accomplished fact. So they have ‘proceeded uni- 
laterally and they did this at the time the lake levels were rising, and 
it caused some damage, though I think the amount of damage was 
exaggerated, and we bore with it and did not object. So that our 
record in connection with the negotiations with the Canadian Govern- 
ment in this matter has been one of extreme tolerance and good faith. 

Mr. Yarrs. That is correct. I remember the Senator from Ohio 
was Governor at the time and he remembers the high lake levels and 
the objections that were being voiced by the people from Ohio and 
Illinois and Wisconsin to the diversion by the Government of Canada 
into the Great Lakes. 

Senator Kerr. I must say at this point, gentlemen, that as mem- 
bers of the committee question witnesses, it does not contribute to the 
development and completion of the hearings for any distinguished 
Senator, not a member of the committee, to get into the discussions 
except in answer to questions, and as much as I regret to do so, | must 
remind all Senators that if any one of them does so, then the chairman 
would have no choice other than to permit any who wanted to do so, 
and therefore if we could limit the statement by other than members 
of the committee, either to the introduction of witnesses or to their 
own statements at the proper time, it would neither injure their 
cause, nor would it bring about a situation where our hearings would 
be unduly prolonged. 

Senator NeusperGER. In the State Department memorandum on 
the upper Columbia, they point out that Canada relies upon the 
Harmon doctrine for her supposed right to divert the upper Columbia. 
Inasmuch as Congressman Yates raised the question of Canada’s 
diversion, it is signific ant for the record to show that the Harmon 
doctrine dates back to a diversion which the United States carried 
out without the permission of the country against whom the diversion 
was directed. 

The Secretary of State, in 1895, requested the opinion of Attorney 
General Harmon with respect to Mexican contentions regarding 
international law relating to American diversions from the Rio Grande 
above the point where it becomes a boundary water. Attorney 
General Harmon concluded that because the United States has 
sovereignty over the Rio Grande in its territory, therefore interna- 
tional law imposed no obligation upon the United States to share the 
water with Mexico. 
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Accordingly the United States diverted. That is the thing that 
the Pacific Northwest is so alarmed and apprehensive about with 
respect to the upper Columbia, that if the Harmon doctrine is invoked 
on the upper Columbia by Canada, over America’s protest, which 
is the downstream country, that we must not risk anything that 
would furnish Canada with a precedent. That is the reason I asked 
these questions here today, because of our terrific apprehensions about 
this. 

This is the largest source of waterpower anywhere in the New World 
and I think thus yet tapped anywhere in the world and if Canada 
carries out this diversion, the entire system on the lower Columbia 
in the United States will be stranded and absolutely gutted. 

Mr. Yates. May I answer your statement? May I respectfully 
point out your own legal memorandum indicates the right of the 
city of Chicago, under the treaty now existing with Canada, to 
withdraw not only the 2,500 cubic feet per second, which this experi- 
ment would authorize for 1 vear, but 4 times that amount. 

Senator NEUBERGER. I am not disputing that, but if you do it, what 
will happen to us in the Pacific Northwest? That is my point. 

Mr. Yates. Well, the Senator indicated he fears the so-called 
Harmon doctrine. That precedent was established before this bill was 
considered and therefore we have no control over that either. 

Senator NeusperGcer. I am not challenging the legal right of you 
people to do that. I am saying if you do do it, on some future day 
not too distant it may be made the precedent for the Canadian 
diversion now being studied on the upper Columbia. 

Senator Kerr. Does the Senator take the position that he would 
oppose United States operating under a legal treaty which it had 
with Canada if, by so doing, it created an attitude on the part of the 
Canadian Government, either legally or otherwise, to operate a 
facility disassociated with those covered by the treaty? 

Senator NEUBERGER. Speaking only for myself, and not for the 
other Northwest Senators, because they are not here, Mr. Chairman, 
my position is this: I would oppose this diversion unless the Govern- 
ment of Canada consented to it. If they consented to it, I would 
support it. 

Senator Kerr. Even though, under an agreement with Canada, 
this diversion would be entirely within the rights of the United States, 
as spelled out in the treaty? 

Senator NEUBERGER. It is my opinion that there is very little 
distinction between this proposed diversion and the proposed Canadian 
diversion in central British Columbia on the Columbia River. 

Senator Kerr. Is there a treaty in existence with reference to the 
waters of the Columbia? 

Senator NrunerGer. I would like to ask Mr. Mapes who is the 
counsel for the Interior Committee on the upper Columbia River 
studies, authorized by the chairman; Mr. Mapes could answer that. 

Mr. Mapes. I think the answer is, Mr. Chairman that the Boundary 
Water Treaty of 1909 does not cover the Columbia River specifically, 
because it is a transboundary, not a boundary water. 

Senator Kerr. I think the counsel is correct and I cannot believe 
that any Senator would take the posture that the United States 
should be in fear and trepidation of operating a legal agreement it had 
with a foreign country, at least by so doing it would encourage the 
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other party to contract to exercise its sovereignty in such a manner 
as to amount to blackmail against our Government, because any time 
that this Government announces to the world that we would be afraid 
to utilize the benefits of a legal agreement with another Nation, at 
least in connection with other matters about which we had no agree- 
ment, would seek to coerce us or blackmail us, then there would be no 
stability to international agreements heretofore made. 

Certainly when we make an international agreement, we have a 
right to operate under it without being afraid that one of the parties 
to that agreement would become infuriated at us because we were 
operating in accordance with an agreement, and thereby to take some 
action not covered by agreement, because otherwise, we would have to 
be renegotiating agreements at all times and when we ever get to 
that posture, then we just as well quit making international agree- 
ments. 

Senator NeuserGcer. Mr. Chairman, I would like to get this 
straight. As I understand, this is an agreement for diversion of over 
10,000 cubic feet per second for the Chicago drainage canal from Lake 
Michigan. Is that correct? 

Mr. Yates. Subject to the decree of the Supreme Court limiting 
the amount, but insofar as the agreement is concerned, the treaty of 
1909, that is correct. 

Senator NeusperGer. And it is proposed to augment that diversion 
now? 

Senator Kerr. No, oh no, the diversion they ask about is about a 
fraction of that which under the treaty was exempt. We are allowed 
under the Supreme Court of the United States, under the Supreme 
Court decision we now are allowed to divert only 1,500 cubic feet per 
second, except that during the drought the Supreme Court authorized 
you to divert—how much additional? 

Mr. Yates. We went to 8,500 cubic feet per second for a 2- or 3- 
month period. 

Senator Kerr. Which is 7,000 cubic feet more than now can be 
diverted. But I understand that the Supreme Court in that action 
indicated that it was operating with reference to what is exempt under 
the treaty. 

Mr. Yarers. That is correct, sir. 

Senator Kerr. And what vou now seek to temporarily and experi- 
mentally divert is the same water? 

Mr. Yatrss. That is correct. 

Senator Kerr. And I say this, that if they do that, at the same time 
they are calling attention to the fact that the treaty specifically 
exempted or excluded Lake Michigan in its entirety. 

Mr. Yares. That is correct, sir. 

Senator Kerr. But even if we would acknowledge—which I want 
to say so far as I am concerned, I have never done, I have never 
acknowledged that Canada has any jurisdiction over an inland body 
of water in this country, and I could not look my constituents in the 
face when I went home and told them that a body of water entirely 
within the confines of this Nation was subject to the convenience and 
power of any foreign government, because admitting that such is the 
case, the position of these witnesses, as I understand it, and of the 
Supreme Court of the United States, is that 10,000 cubic feet per 
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second are exempt under the treaty and as of now they are only divert- 
ing 1,500 cubic feet or 15 percent of that amount. 

Mr. Yares. That is correct. 

Senator Kerr. And the amount they seek is not in addition to that 
exempted by the treaty, but if the treaty is regarded as controlling, 
they are but asking for a percentage of that which is exempt under the 
treaty. 

Mr. Yates. That is right. We are forbidden under the Supreme 
Court decrees from exceeding the 1,500 cubic feet per second. Weseek 
the approval of Congress to permit us to withdraw additional 1,000 
cubic feet per second for a period of 1 year. 

Senator Neuspercer. Now the chairman mentioned a fact that is 
undeniable, that Lake Michigan is wholly within the boundaries of 
the United States, but are not the sources of Lake Michigan and the 
water in Lake Michigan substantially within Canada today? 

Senator Kerr. I would have to let the Corps of Engineers answer 
that. 

Senator NevusBerGer. What is the situation on that? 

Senator Kerr. My understanding is, and I would like the Engi- 
neers to answer that at this time, did we not give Canada permission 
to divert volumes of water from Canada into Lake Superior, and is 
this not now in operation, Colonel? 

Colonel Nauman. That is the 5,000 cubic feet per second along the 
Lake Ogoki that Senator Douglas was referring to a moment ago. 

Senator Kerr. But that water is coming into Lake Superior from 
Canada by reason of an agreement worked out in accordance with 
Canada, which she made, as I understand it, in order to effectuate 
some power facilities by the use of that water, and having done so, 
we then gave her permission to divert into Lake Superior. Is that the 
situation? 

Colonel Nauman. That is, as I understand it. 

Senator Kerr. I would like for you to testify specifically on that, 
so you can advise us with reference to it when you testify. 

Colonel NAuMAN. Yes, sir. 

Senator NruserGcer. You see, the situation, Mr. Chairman, is 
this—and you are entirely correct when you say Lake Michigan is 
wholly within the United States, but nearly 500 miles of the Columbia 
River is wholly within Canada, and if we take the position that we 
can do what we wish with Lake Michigan, we in the Pacific Northwest 
fear that Canada will take the position that she, Canada, can do what 
she wishes with the first upper 500 miles of the Columbia River. 

Senator Kerr. I want to say to my good friend from Oregon, in the 
absence of a treaty, I think she can. 

Mr. Yates. The Senator overlooked one point when he puts 
Chicago in the same class as Oregon. We have a treaty with Canada 
which governs the waters which 

Senator Kerr. The International Waterways? 

Mr. Yates. That is correct. 

Senator NeuBerRGER. Why did Canada object in 1956 to the 
diversion? 

Mr. Yates. I do not know. This is a historical antagonism of 
Canada, and I do not think it is founded upon any fact or legal basis. 

Senator Kerr. I want to say that I share the concern of the 
Senators for the Northwest, and I would do anything within my 
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ower to assure them the continued use of the waters of the Columbia 

iver, but whatever the legal rights are in that regard, they are, and 
would have to be determined either by sufferance on the part of 1 
of the 2 Nations or under the terms of an agreement that they might 
make with reference to that water. And certainly whatever our 
rights are in that regard, we would protect and we would want to 
insist that they be respected. But I am sure the Senator would not 
want the people of Illinois to pay the purchase price of water for the 
Pacific Northwest, which we had no call upon and no right to, if that 
became the purchase price for the water. If it is not ours, then the 
obtaining of it becomes a matter of concern for our Government in 
an ordinary procedure of negotiation and treaty making, and even as 
much as I favor water development in Oklahoma, I would not feel 
that the people in Oklahoma had a right to ask the people of the 
Pacific Northwest to give up water which they had a right to in 
order that we in Oklahoma might enjoy water that we had a right to. 

Senator NeuBerRGER. The fact remains, Mr. Chairman, however 
that I think once or twice the President of the United States vetoed 
this legislation. 

Senator Kurr. I want to say to the Senator from Oregon that he 
has taken just as untenable a position with reference to certain water 
development in the Northwest as he has with reference to this, and 
I am sure that the Senator does not now appear as an advocate of 
a proposition merely because the President of the United States 
favors it. 

Senator NeuBerGcer. No, but in this particular instance, 
undoubtedly 

Senator Kerr. Of course, in any event, we gave Hells Canyon 
as just as unwholesome a thing as water diversion at Chicago, if the 
President of the United States is to determine those matters, 

Senator NeusErGER. I think in this instance, however, he was 
acting on the advice of his counselor in the Department of State with 
reference to our relations in Canada. 

Senator Kerr. I would a lot rather have his judgment as theirs. 
I will tell you right now, as much as I have expressed my concern 
about, his competence in various matters, I do not think his lack of 
confidence has in any way been augmented either by the Department 
of State or Department of Agriculture. 

Does the Senator from Oregon have any further questions? 

Senator NeuBerRGER. No. I would like to have this telegram from 
Gus Norwood, Northwest Public Power Association, copied in the 
record. 

Senator Kerr. All right. 

(The telegram is as follows:) 





[Western Union Telegram] 


Hon. Ricnoarp L. NEUBERGER, 
Senate Office Building, 
Washington, D. C.: 

Urge you oppose Lake Michigan diversion as proposed by H. R. 2. unless 
covered by new treaty with Canada. Otherwise such diversion mignt become 
bad precedent for Columbia River. 

Gus Norwoop, 
Northwest Public Power Association, 
212 West 13, Vancouver, Wash. 
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Senator Kerr. I will say on this to my friend from Ohio, and I 
will, when I exercise the right to argue with members of the committee, 
I do so as a member of the committee and not as precedent to be made 
use of by those not members of the committee. 

Senator Neuberger? 

Senator NeuBerGer. I will just say, Mr. Chairman, that the impor- 
tant thing to me, as a Senator, not only from the Pacific Northwest 
but as a Senator of the United States is not so much the situation that 
had been outlined here today in legal technicalities, but our whole 
general relationship with Canada on the entire border. We have a 
very delicate situation with Canada on the headwaters of the Yukon 
which affects our new 49th State and their chance to have a vast 
industrial power development if they can work out a satisfactory 
arrangement with Canada. And we have delicate arrangements with 
Canada with respect to imports and tariffs and all sorts of things, all 
the way from Maine to Puget Sound and now on the boundary of our 
new State in the North, and I would hesitate to do anything which 
would jeopardize our friendship and international relations with 
Canada anywhere. 

Mr. Yates. Even though we had an existing treaty with them? 

Senator NeuBerGER. If Canada objects to this, | would think it 
would be undesirable. 

Senator Kerr. I would say to the Senator that I would handle our 
relations with Canada on the basis of integrity, justice, and honor, 
and that I would do so in the posture of maintaining the dignity 
and honor of the United States to the same degree I would recognize 
it on the part of Canada. I would neither take advantage of her to 
one scintilla of a degree ner would I operate on the basis that would 
result in her doing that to us. 

Are there further questions? Do you have further witnesses, Senator 
Douglas? 

Senator Douetas. Yes; but before I introduce the witness, would 
it be appropriate if | made a one-sentence reply to my friend from 
Oregon? 

Senator Kerr. Well, you may do so, then I will give the Senator 
from Ohio time to do the same. 

Senator Douatias. I would merely remark that the comment of 
my friend from Oregon boils down to this. He believes the legitimate 
and legal claims of Illinois should be subordinated lest they imperil the 
possible illegitimate claims of Oregon and Washington. 

Senator Kerr. As counsel to a member of the committee, I advise 
him he is not compelled to answer that question. 

Senator NeuperGer. I will answer the question. Our State De- 
partment’s objection to the diversion of the upper Columbia are very 
parallel in reasoning to the objections that Canada voiced in 1956 to 
the diversion of Lake Michigan and regardless also of any of the jokes 
and humor cast around this table, this fact remains. 

I have taken a lot of ribbing here today and I am going to put this 
in the record, if you go through this 150 page document on which the 
Department of State hopes to protect nearly $1 billion investment 
of the American taxpayer and the entire area of the Pacific North- 
west, it is very parallel to the arguments which Canada made in 1956 
against your diversion. 
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(An additional communication received is as follows:) 


UNITED STATES SENATE, 
COMMITTEE ON PuBLIC WoRKs, 
July 30, 1958. 
Hon. Rosert S. Kerr, 
Chairman, Subcommittee on Flood Control—Rivers and Harbors, 
Committee on Public Works, United States Senate, 
Washington, D. C. 

Dear SENATOR KERR: You will recall that during the recent hearings by our 
subcommittee on H. R. 2, the bill to authorize the Chicago diversion project from 
Lake Michigan I asked a number of questions and expressed concern with respect 
to the apparent analogy between this diversion, which is proposed to be made by 
the United States and opposed by Canada, and the diversions from the upper 
Columbia and Kootenay Rivers which are proposed by Canada and opposed by 
the United States. 

In response to an inquiry I sent to the legal adviser of the Department of State 
on this subject, I have now received from that Department an extensive analysis 
of the legal issues raised by Canadian protests against the diversion contemplated 
by H. R. 2. Since the public hearings have been completed, I am writing for the 
purpose of submitting to you my inquiry of the legal adviser and the reply, in the 
hope that this letter and my exchange of correspondence with the State Depart- 
ment will be made a part of the hearing record on H. R. 2. 

You will note that, with respect to the implications of H. R. 2 for the Canadian 
diversion plans in the upper Columbia Basin which we oppose, the State Depart- 
ment’s letter states this conclusion: 

“The proposed legislation authorizing an increased diversion from Lake Michi- 
gan at Chicago has been opposed by Canada on the ground that it may 
cause injury to Canadian navigation and hydroelectric power interests. Canada’s 
reasons for opposing the Chicago diversion bill are thus very similar to those of 
the United States with respect to the Columbia River diversion, and it would 
seem that H. R. 2, if enacted, could constitute a precedent to be used by the 
Canadian interests in support of their proposals on the Columbia.” 

Needless to say, the diversions from the upper Columbia and Kootenay Rivers 
which are being urged in Canada by Gen. A. G. L. McNaughton, chairman of the 
Canadian section of the International Joint Commission, would do grave injury 
to the Pacific Northwest and to the United States. In the light of the State 
Department’s advice concerning the legal and diplomatic implications of a 
United States diversion at Lake Michigan in disregard of Canadian opposition, 
I cannot, as a Senator from one of the Columbia Basin States most directly con- 
cerned, support any legislation which would risk contributing to the danger of 
this grave injury to the region’s fundamental water resources. 

Apart from this specific relevance of H. R. 2 to the danger of Canadian diver- 
sions in the upper Columbia Basin, I believe members of our committee and other 
Senators will be interested in the State Department’s review of the continuing 
Canadian protests against the proposed Chicago diversions, and also in the 
Department’s renewed disclaimer of the so-called Harmon doctrine (the claim of 
unlimited national rights of diversion of waters within national territory which 
was announced by Attorney General Judson Harmon in 1895) in its statement 
that “a reiteration of the Harmon doctrine by any branch of the United States 
Government would not be in the best interests of this country or in line with the 
progressive development of international law during the last 60 years.” 

The conclusion appears to me inescapable that—quite apart from any question 
of narrow technical treaty rights, and particularly in our relations with Canada 
actions such as the proposed Chicago diversion should not be undertaken uni- 
laterally in disregard of the protests of another friendly nation, but only after 
safeguards against injury to that nation have been assured by some mutually 
agreeable settlement. This is the conclusion which I intend to urge upon our 
committee and the Senate. 

With best regards, 

Sincerely, 
RicwHarp L. NEUBERGER. 
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JuLy 24, 1958. 
Mr. Lorrus BECKER, 
Legal Adviser, Department of State, 
Washington, D. C. 

Dear Mr. Becker: The Subcommittee on Rivers and Harbors and Flood 
Control of the Senate Committee on Public Works has scheduled hearings for 
Monday, July 28, on H. R. 2, a bill which would authorize a 3-year trial of the 
Chicago Diversion project. I am enclosing a copy of this bill, which has passed 
the House of Representatives. 

The question of unilateral diversion of boundary and transboundary waters 
was discussed at some length in the Interior Committee hearings earlier this year 
on upper Columbia River development. At that time representatives of the 
State Department testified at some length concerning the proposal of Gen. 
A. G. L. McNaughton that the waters of the Kootenay and Columbia Rivers in 
Canada be partially diverted prior to their entry into the United States. Deputy 
Assistant Secretary Jandrey submitted for the record the very able memorandum 
of law on the legal aspects of the use of systems of international waters prepared 
by Mr. William L. Griffin of your office. 

It appears to me that the Chicago diversion proposal is rather closely related 
to the much greater problem of our relations with Canada in the Columbia River 
Basin. I should therefore like to have your opinion, in the light of the Griffin 
memorandum, as to the position under international law of the diversion proposed 
by H. R. 2, and its legal implications, if any, for the situation with respect to the 
upper Columbia Basin. 

Please understand that at this time a brief statement is all that is desired and, 
I realize, possible. However, I do think it is important to obtain some statement 
of your views on the subject of these hearings Monday, prior to the committee 
action on this legislation. 

Any question on this subject may be referred by telephone to Mr. Linde of my 
staff. 

Sincerely, 
' RicHarp L. NEUBERGER, 
United States Senator. 


DEPARTMENT OF STATE, 
Washington, July 29, 1958. 
Hon. Ricuoarp L. NEUBERGER, 
United States Senate. 

DEAR SENATOR NEUBERGER: The receipt is acknowledged of your letter of 
July 24, 1958, requesting an opinion by the Department of the position under 
international law of the Chicago diversion project proposed by H. R. 2 and its 
legal implications, if any, with regard to our negotiations with Canada on the 
upper Columbia River development. 

There has been a continuous diversion of waters from the Great Lakes Basin at 
Chicago into the Mississippi watershed since January 17, 1900, when the Chicago 
drainage canal was opened and 5,000 cubic feet of water per second (an amount 
greater than presently authorized) was diverted by permit by the Secretary of 
War. (Olis and Sprecher, Legal Aspects of Lake Diversion, Northwestern 
University Law Review, 656 (1957)). The amount of the diversion had been 
increased at the time that the treaty between the United States and Great Britain 
relating to boundary waters and questions arising between the United States and 
Canada was signed on January 11, 1909 (36 Stat. 2448; T. S. 548). The treaty 
went into effect on May 13, 1910, and is still operative. 

Canadian opposition to the Chicago diversion existed prior to the signing of the 
1909 treaty. The second interim report of the Canadian Section of the Inter- 
national Waterway Commission, dated April 25, 1906, contained the following 
reference to this diversion: 

“At Chicago, the Americans have built a drainage canal which, when in full 
operation, will use about 10,000 cubic feet of water per second * * * which will 
have the effect of lowering Lake Michigan by over 6 inches, and Lake Erie by 
44 inches * * *, 

* * * * * * * 
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“Tt is exceedingly important in the interests of navigation, both to ourselves 
and to the people of the United States, that the diversion by way of the Chicago 
drainage canal should be limited. It is equally essential in the interests of both 
countries that no diversion or interference should be allowed in streams crossing 
the boundary which would interfere with the interests of navigation in either 
country.” 

The terms of the Boundary Waters Treaty of 1909 do not appear to affect the 
legal rights of United States or Canadian interests in regard to the Chicago di- 
version. The preliminary article of the treaty defines “boundary waters” as 
“the waters from main shore to main shore of the lakes * * * along which the 
international boundary between the United States and the Dominion of Canada 
passes, including all bays, arms, and inlets thereof, but not including tributary 
waters, which in their natural channels would flow into such lakes, * * *.’”’ Lake 
Michigan is not a “boundary water’ because it is entirely within the United 
States, and the part of the lake which is closest to Canada is about 40 miles from 
the international boundary. Secretary of State Elihu Root, who negotiated the 
treaty on behalf of the United States, explained in his testimony regarding the 
treaty before the Senate Foreign Relations Committee that ““* * * the definition 
of boundary waters was carefully drawn in order to exclude Lake Michigan” 
(Naujoks’, The Chicago Water Diversion Controversy, 30 Marq. L. Rey. 228, 
251 (1947)). 

Jurisdiction and control over diversions from bodies of water, such as Lake 
Michigan, which do not fall within the definition of ‘‘boundary waters” are re- 
served to the State where such water is located by article II of the treaty which 
reads in part: 

“Fach of the high contracting parties reserves to itself or to the several State 
governments on the one side and the Dominion or Provincial governments on the 
other as the case may be, subject to any treaty provisions now existing with 
respect thereto, the exclusive jurisdiction and control over the use and diversion, 
whether temporary or permanent, of all waters on its own side of the line which 
in their natural channels would flow across the boundary or into boundary waters; 
x kK” 

“Injured parties” are given certain rights and remedies in respect of diversions 
in the other country by the succeeding clause of the treaty subject to the proviso 
that such rights and remedies do not apply to ‘cases already existing.’’ The 
proviso thus eliminates rights of ‘‘injured parties’”’ in regard to the Chicago di- 
version which was already an existing case. 

Canadian Federal or Provincial interests which may be injured by diversions 
are not covered by the rights-and-remedies clause just cited or the proviso thereto. 
A memorandum. by Mr. Chandler Anderson, who drafted the treaty, states as 
follows: 

“* * * The right of action for damages provided for in article II applies to 
private or individual interests in distinction from public or governmental interests. 
Any question on the point is set at rest by the use of the words ‘injured parties.’ 
Whenever the word ‘party’ is used in a treaty, referring to the high contracting 
parties, a capital P is used, so the absence of the capital and the use of the word 
in the plural indicates that it can refer only to individuals,’ (files of the Depart- 
ment). 

The only other provision of the treaty which must be considered in connection 
with the Chicago diversion is the final paragraph of article II which states: 

“Tt is understood, however, that neither of the high contracting parties intends 
by the foregoing provision to surrender any right, which it may have, to object 
to any interference with or diversions of waters on the other side of the boundary 
the effect of which would be productive of material injury to the navigation in- 
terests on its own side of the boundary.” 

Secretary Root in his testimony, cited above, made the following statements 
after citing the terms of the last paragraph of article II: 

‘There should clearly be a right, there would be a right to object to, for instance 
drying up one of the lakes. Either country, for instance, would be justified in 
going to war to prevent the other country from drying up Lake Erie, and that 
right to object to the destruction of the navigation in these international water 
is preserved. I did not want to press Canada to give up any such rights, and I 
did not want to give up any such rights ourselves.” 

And later on in his testimony when the Secretary was explaining why Canada 
was allowed to take a greater amount of water at Niagara than the United States 
under article V of the treaty, he stated ‘““* * * In the third place they consented 
to leave out of this treaty any reference to the drainage canal, and we are now 
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taking 10,000 cubic feet per second for the drainage canal which really comes out 
of this lake system.” 

From the foregoing it would seem evident that Canadian interests which may 
be injured by the existing or continued diversion of waters at Chicago cannot 
rely on the terms of the 1909 treaty for relief from any injuries which may be 
caused thereby. Such interests must, instead, rely on general international law 
for any relief to be obtained. 

The opinion of Attorney General Judson Harmon, rendered on December 12, 
1895, to the Secretary of State relates to the taking of water from the Rio Grande 
River for irrigation in relation to article VII of the treaty of Guadalupe Hildalgo 
between Mexico and the United States of February 2, 1848 (21 Op. Attys. Gen. 
274). He concluded that the United States as the upstream country in that 
case had an unlimited right to divert the waters in question and that injured 
Mexican interests were without right or remedy. The Department of State 
believes that a reiteration of the Harmon doctrine by any branch of the United 
States Government would not be in the best interests of this country or in line 
with the progressive development of international law during the last 60 years. 

When the United States negotiated a treaty with Mexico relating to the utiliza- 
tion of waters of the Colorado and Tijuana Rivers and of the Rio Grande with 
Mexico which was signed at Washington on February 3, 1944 (T. 8S. 994), the 
United States no longer asserted that the upstream country had an unlimited 
right to divert waters within its boundary. At the time the Secretary of State 
made the following statement before the Senate: 

It must be realized that each country owes to the other some obligation with 
respect to the water of these international streams, and until this obligation is 
recognized and defined, there must inevitably be unrest and uncertainty in the 
communities served by them—a condition which becomes moie serious with the 
increasing burden of an expanding population dependent upon the waters of 
these streams.” 

In addition the Assistant Secretary of State declared: 

‘“* * * The logical conclusion of the legal argument of the opponents of the 
treaty appears to be that an upstream nation by unilateral act in its own territory 
can impinge upon the rights of a downstream nation; this is hardly the kind of 
legal doctrine that can be seriously urged in these times’’ (hearings before the 
Committee on Foreign Relations, U. 8. Senate, 79th Cong., Ist sess., pt. 1, p. 19 
(Secretary of State); pt. 5, p. 1762 (Assistant Secretary of State)). 

The Supreme Court, in dealing with the problem of interstate diversions, has 
developed the principle of “equitable apportionment”’ in a notable series of cases 
(Kansas v. Colorado, 185 U. 8. 125 (1902), 206 U. S. 46 (1906); Hinderlider v. 
La Plata Company, 304 U. 8. 92 (1937)). In the development of this principle, 
the Court has indicated that it was acting, at least partially, in the field of inter- 
national law. Thus, in the second opinion in Kansas v. Colorado (op, cit.), the 
Court states, at page 97: 

“Nor is our jurisdiction ousted, even if, because Kansas and Colorado are 
States sovereign and independent in local matters, the relations between them 
depend in any respect upon principles of international law. International law 
is no alien in this tribunal.” 

Principles similar to that of “equitable apportionment’’ have won increasing 
acceptance in international law. The Italian Court of Cassation, for example, 
stated in 1939: 

‘“* * * International law recognizes the right on the part of every riparian 
state to enjoy, as a participant of a kind of partnership created by the river, all 
the advantages deriving from it for the purpose of securing the welfare and the 
economic and civil progress of the nation. * * * However, although a state, 
in the exercise of its right of sovereignty, may subject public rivers to whatever 
regime it deems best, it cannot disregard the international duty, derived from 
that principle, not to impede or to destroy, as a result of this regime, the oppor- 
tunity of the other states to avail themselves of the flow of water for their own 
national needs. In order to settle this conflict between the exercise of the right 
of sovereignty and the fulfillment of the duty imposed by the comitas gentium, 
regulations have been laid down by international conventions”? (Annual Digest 
and Reports of Public International Law Cases (1938-40), 120 at 121). 

Pursuant to your request and by way of supplementing the above observations 
regarding the status under international law of the diversion proposed by H. R. 2, 
the relation of this diversion to the Columbia River development will now be dis- 
cussed briefly. The position which is being taken by the United States in its 
negotiations with Canada regarding the development of the Columbia-Kootena, 
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River system is that there is no basis under either the Boundary Waters Treaty 
of 1909 or customary international law for any contention that Canada has a 
legal right unilaterally to divert within its own territory certain waters of this 
system, if such diversion may cause material injury to power and navigation 
interests on the Columbia River in the United States. The proposed legislation 
authorizing an increased diversion from Lake Michigan at Chicago has been 
opposed by Canada on the ground that it may cause injury to Canadian naviga- 
tion and hydroelectric power interests. Canada’s reasons for opposing the Chicago 
diversion bill are thus very similar to those of the United States with respect to 
the Columbia River diversion, and it would seem that H. R. 2, if enacted, could 
constitute a precedent to be used by the Canadian interests in support of their 
proposals on the Columbia. 

You have also requested orally an enumeration of the legal objections which 
have been made by Canada to the proposed increased diversion of Lake Michigan 
at Chicago. These objections, which are set forth below, were directed to diver- 
sion bills similar to H. R. 2, which were then being considered by the 83d and 84th 
Congresses. Both bills were subsequently passed and then vetoed by the 
President. 

Two notes from the Canadian Embassy to the Secretary of State dated Febru- 
ary 1 and March 10, 1954, objected to the bill before the 83d Congress. In the 
latter note, the Canadian Government referred to article II of the Boundary 
Waters Treaty and stated: 

“The terms of the last paragraph of that article clearly affirm the understanding 
that neither party to the treaty surrenders ‘any 1ight which it may have to object 
to any interference with or diversion of waters on the other side of the boundary 
the effect of which would be productive of material injury to the navigation inter- 
ests on its own side of the boundary.’ If the proposed increase in the diversion at 
Chicago were to take place, the Government of Canada would, in the cireum- 
stances described above, consider that there would be material injury to the 
navigation interests on its side of the boundary.” 

The Canadian note of March 10, 1954, coneludes as follows: 

“The Canadian Government wishes to draw attention once more to the fact 
that the Chicago diversion is one aspect of a matter now before the International 
Joint Commission and it is suggested that it would be in the best interests of 
Canada and the United States to allow the Commission to complete its study of 
this and related matters before any change in arrangements affecting the levels 
of the Great Lakes is authorized.” 

A third note, dated August 24, 1954, was sent by the Canadian Embassy to the 
Department of State. Attention was again drawn to the contents of its previous 
notes and the following statement was made: 

‘‘As mentioned in my previous two notes, the Canadian Government considers 
that the adoption of this measure would have an adverse effect on navigation in 
the Great Lakes and the St. Lawrence River. After careful consideration the 
Government of Canada has reached the conclusion that an increase in the diver- 
sion at Chicago by 1,000 cubic feet per second as provided in this legislation 
would in fact result in injury to navigation in boundary waters, particularly during 
cycles of low levels on the Great Lakes. 

“It is the view of my Government, therefore, that the implementation of this 
proposed legislation would constitute a diversion of waters on the United States 
side of the boundary, the effect of which will be productive of material injury to 
the navigation interests on the Canadian side of the boundary. In these cir- 
cumstances and in accordance with the right which is expressly reserved in 
article II of the Boundary Waters Treaty of 1909, I am instructed by my Govern- 
ment to make formal objection to the proposed increase in the diversion of the 
waters of Lake Michigan and to request that the United States Government take 
whatever measures May be appropriate to insure that this proposal is not 
implemented.”’ 

In his further note of February 13, 1956, the Canadian Ambassador stated in 
the concluding paragraph that— 

“T am accordingly instructed to make clear that, in the view of the Canadian 
Government, the enactment of the proposed legislation would be prejudicial to 
the navigation and power interests of both countries.”’ 

In addition, an aide memoire of January 6, 1958, from the Canadian Embassy 
refers to “useful conversations between United States and Canadian officials’’ 
on July 9, 1957, on various aspects of the proposed diversion from the Great Lakes 
system. While the aide memoire does not specifically object to the diversion, it 
states in part as follows: 
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“Tn considering the economics of alternative methods of improved waste dis- 
posal, it is assumed that full consideration will be given to the economic harm 
which may be done to navigation and hydroelectric generation in both countries 
by extended use of dilution methods. 

“Tt is not possible to give a firm undertaking to provide flows of a particular 
volume through the existing Long Lac and Ogoki diversions to the Great Lakes 
Basin during the 3-year period envisaged by proposed United States legislation. 
However, if it were possible to offset part of the effects of the Chicago diversion 
by inflows from the Albany Basin in Canada, it would be equitable that an equiva- 
lent amount of water should remain available for use in hydroelectric power 
generation by the Ontario interests at St. Marys Falls, Niagara Falls, and in the 
international section of the St. Lawrence River until the effects of the proposed 
temporary diversion will have ceased to be felt in the Great Lakes system. 

‘All rights under the provisions of the Boundary Waters Treaty of 1909 are 
specifically reserved,”’ 

It is hoped that the foregoing provides you with the information which you 
desire. 

Sincerely yours, 
Joun M. RayMmonp, 
Acting Legal Adviser. 

Senator Kerr. Now, does the Senator from Ohio wish to reply? 

Senator Lauscue. I will not try to discuss this legal question in- 
volved about the Columbia River, and the diversion of Lake Michigan, 
past Chicago. But I do want to point out that in Ohio, Youngstown, 
which is in the Ohio River Basin, is suggesting that the State of Ohio 
build water transmission lines carrying the water out of the Great 
Lakes Basin, over the Ohio Divide, into the Ohio River Basin. And 
I point that out to show the complications that will eventually result 
when you divert the water out of one natural basin and begin moving 
it into another. 

Ohio is a riparian owner, it has a right to the free and uninterrupted 
and undiverted flow of that water of the Great Lakes and when water 
is taken away from Ohio, above Ohio, it is suffering 2 loss that it ought 
not be subjected to as one of the 49 States of the Nation. 

That is all I have to say. 

Senator Kerr. The next witness, Senator Douglas. 

Senator Dovucias. Our next witness is the very able president of 
the Sanitary District of Chicago, Mr. William F. Patterson. 


STATEMENT OF WILLIAM F. PATTERSON, PRESIDENT, THE METRO- 
POLITAN SANITARY DISTRICT OF GREATER CHICAGO 


Mr. Parrerson. My name is William F. Patterson. Iam president 
of the board of trustees of the Metropolitan Sanitary District of 
Greater Chicago, and appear at this Senate subcommittee hearing in 
support of H. R. 2 and 8S. 1123. 

Present also are my fellow trustees Casimir Griglik, chairman of 
our committee on Federal relations; William S. Nordburg, chairman 
of our committee on engineering; and Trustee Frank W. Chesrow. 

Also present are the following other officials of the Metropolitan 
Sanitary District of Greater Chicago: General Superintendent William 
A. Dundas; Chief Engineer Horace P. Ramey; Attorney Russell W. 
Root; Principal Assistant Attorney Lawrence J. Fenlon. 

All are available to answer any technical, policy, or legal questions, 
if any, that may be propounded by the members of this Senate sub- 
committee. 
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Respecting the evident wishes of the members of this committee, 
it is not my purpose to render a lengthy oral discourse as to our posi- 
tion in support of H. R. 2 and S. 1123. 

We have prepared a formal statement as to the position of the 
Metropolitan Sanitary District of Greater Chicago with supporting 
appendixes which I herewith formally present and ask that they be 
entered in the record of this hearing. As required by your rules, 
30 copies are being delivered to the chief clerk of the Senate Public 
Works Committee. 

Unless otherwise requested, I shall not take up the time now of the 
committee in reading these documents. I consider this formal state- 
ment fully presents our position and I will not attempt to amplify it 
by any further oral discussion. 

We do, however, want this subcommittee to know that we sincerely 
appreciate the privilege of appearing before it to present our views 
in support of this important legislative measure. 

We earnestly urge this subcommittee to recommend to the Senate 
Committee on Public Works the approval of H. R. 2, and that the 
committee thereafter will recommend its adoption by the Senate. 

(The statements referred to are as follows:) 


STATEMENT OF THE METROPOLITAN SANITARY DIsTRICT OF GREATER CHICAGO 


H. R. 2 introduced in the House, at the 1st session of the 85th Congress, by 
Congressman O’Brien (Illinois) was approved by the House in the Ist session, 85th 
Congress, on May 22, 1957, and is now pending before the Senate Subcommittee 
on Public Works, 2d session, 85th Congress. 

An identical companion bill, 8S. 1123, was introduced jointly in the Senate, 1st 
session, 85th Congress, on February 7, 1957, by Senators Douglas and Dirksen 
(Illinois) and is likewise now pending before the Senate Subcommittee on Public 
Works. 

It is respectfully requested that all of the testimony and exhibits heretofore 
submitted by the proponents of H. R. 2 and S. 1123, at all previous hearings of 
both the House and Senate committees on H. R. 3300 (83d Cong.), H. R. 3210 
(84th Cong.), and on H. R. 2 in the House, be considered as being received by this 
Subcommittee of the Senate Committee on Public Works. 

These bills (H. R. 2 and 8. 1123) authorize the Seate of Illinois and the Metro- 
politan Sanitary District of Greater Chicago, under the supervision and direction 
of the Secretary of the Army, to temporarily withdraw from Lake Michigan at 
Chicago, for a period of 3 years, an additional amount of water of 1,000 cubic feet 
per second (over the presently authorized diversion of 1,500 cubic feet per second) 
to enable the Army engineers to study the effect thereof in the improvement in 
conditions in the Illinois waterway, a Federal navigable waterway, and to report 
to the Congress as to the results of such studies and their reeommendations. 

Under the provisions of these bills and their predecessors, for a temporary 
diversion of additional water from Lake Michigan, the Metropolitan Sanitary 
District of Greater Chicago and the State of Illinois have assumed, from the 
start, that whatever tests were necessary would be made under the direction of 
the Army, by the Department of Health, Education, and Welfare, Public Health 
Service, and that recommendations as a result of such studies, if any, for a con- 
tinuation of the additional diversion would be made to Congress, by the Army, 
in the interest of navigation in this Federal watereway. 

This was the assumption taken when the first bill for a temporary diversion 
was introduced. It was considered as being in conformity with the directive by 
Congress, in the July 3, 1930, rivers and harbors bill, that: After the Illinois 
waterway was completed, the Secretary of War should cause a study of the 
amount of water needed for a commercially useful waterway, and report back to 
Congress, by 1938. 

This Federal waterway was opened for navigation March 1, 1933, and Colonel 
Sultan in his report on the matter, House Document 184, 73d Congress, 2d session, 
September 1933, stated that the 1,500 cubic feet per second of water diverted from 
Lake Michigan at Chicago, (authorized in the U. 8. Supreme Court decree of 
April 21, 1930, as necessary for the purpose of maintaining navigation in the 
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Chicago River as a part of the port of Chicago) plus the Chicago treated sewage, 
was sufficient for the direct, or flotation needs of the Illinois waterway, but 
that there was some doubt whether this would provide decent conditions for 
workers on or about the waterway. 

Colonel Sultan suggested that after the treatment plants of the sanitary district 
were completed and in service, navigation conditions should be observed for 
about 2 years. He said: ‘‘Then and then only, can it be determined, with reason- 
able certainty, whether any additional diversion is necessary in order to provide 
decent and healthful living conditions for boat crews and river terminal operators.’’ 

This test has never been made. It is the test provided in the similar legislation 
passed by Congress in 1954 (H. R. 3300) and in 1956 (H. R. 3210) and vetoed by 
the President. It is the test now provided in H. R. 2 (the O’Brien bill) and §. 
1123, introduced jointly by Senators Douglas and Dirksen. 

It is expected that the Army and the United States Public Health Service will 
determine the extent of the tests and the time needed for the same. A study of 
present conditions, under present diversion, would no doubt require considerable 
time. Then additional diversion, in amounts and at times determined by the 
United States Public Health Service, should be made to determine what improve- 
ment in conditions is possible or desirable. Records collected during actual time 
of increased diversion could be collected and analyzed later. 

The entire probiem of testing would become a duty of the Army and the Public 
Health Service, who would have the responsibility, under H. R. 2 and 8. 1123, of 
reporting and making their recommendations thereon to Congress. 

The sanitary district engineers and those of the Illinois division of waterways 
will cooperate in every way possible in conducting the tests and have offered their 
assistance by furnishing existing records and assisting in routine sampling and 
analysis; but not in arriving at any conclusions in the matter, as such conclusions 
will be the function of the Army and the Public Health Service. 


ACCEPTANCE OF PROPOSED PROCEDURE OF TESTS, STUDIES, AND REPORT RECOM- 
MENDED BY DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE (PUBLIC 
HEALTH SERVICE) 


On May 14, 1958, Mr. E. L. Richardson, Acting Secretary of the Department 
of Health, Education, and Welfare (Public Health Service) transmitted to the 
Honorable Thomas J. O’Brien, sponsor of H. R. 2, 85th Congress, lst session, a 
memorandum indicating the manner in which their Department proposed to con- 
duct the tests, provided in H. R. 2, in the event of its passage. 

The Metropolitan Sanitary District of Greater Chicago accepts and agrees 
with this proposed method of testing and considers that the testing and the later 
report to Congress to be made on the actual needs of the Illinois waterway is the 
responsibility of the Army engineers and the Department of Health, Education, 
and Welfare (Public Health Service) and is so contemplated by the present pro- 
visions of H. R. 2. 

Briefly summarized, the 3-year period of study proposed by the Public Health 
Service, if H. R. 2 is enacted, contemplates 4 phases, divided as follows: 

First phase: A 6-month period of study to develop study plans, etc. (No in- 
creased diversion. ) 

Second phase: A 12-month period of the stream survey in the field to estbalish 
existing conditions. (No inereased diversion.) 

Third phase: A 12-month study under conditions of the increased diversion. 
(Annual average increase of 1,000 cubic feet per second diversion for 1 year.) 

Fourth phase: Six months required to prepare the final report to the Congress. 
(No increased diversion. ) 

The Metropolitan Sanitary District of Greater Chicago officially accepts and 
agrees with this proposed method of testing and considers that the testing and 
the later report to be made on the actual needs of the Illinois Waterway are the 
responsibilities of the United States Army engineers and the Department of 
Health, Education, aiid Welfare (Public Health Service) and is so contemplated 
by the present provisions of H. R. 2 and S. 1123. 


COMMENTS ON LETTER, JULY 2, 1958, FROM ASS:STANT BUDGET DIRECTOR JONES TO 
CHAIRMAN SENATE COMMITTEE ON PUBLIC WORKS REGARDING 8. 1123 


The letter, July 2, 1958, of Assistant Budget Director Robert W. Jones to 
Senator Chavez, chairman of the Senate Committee on Public Works, advises 
that the Bureau of the Budget would not object to legislation (H. R. 2 or 8. 1123) 
which would limit the actual additional diversion to 1 year during the study by 
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the Department of Health, Education, and Welfare (Public Health Service Di- 
vision). This study is that as proposed in the letter submitted to Congressman 
O’Brien on May 14, 1958, by Acting Secretary Richardson of the Department of 
Health, Education, and Welfare, as hereinabove referred to and as herein accepted. 

However, there may be an erroneous impression created by Assistant Budget 
Director Jones’ letter, as he refers therein to the cost of additional diversion, in 
“terms of economic losses to navigation and hydroelectric power’ as $240,000 
annually for navigation and $708,000 annually for hydroelectric power. Mr. 
Jones’ letter, of course, states these losses are estimated to result from a perma- 
nent diversion of an additional 1,000 cubic feet per second. 

The additional diversion contemplated for the studies under H. R. 2 and 8. 1123, 
by the Department of Health, Education, and Welfare, is not for a permanent 
diversion, but for an estimated temporary diversion for only 1 year. Therefore, 
the above-estimated economic losses to navigation and hydroelectric power not 
only are not applicable but are actually nonexistent. 

In the report of General Berrigan, January 1957, on the maximum effects of a 
temporary diversion of 1,000 cubic feet per second additional water from Lake 
Michigan, at Chicago, the statement is made, section 89, and in paragraph 4 of 
the summary of the report of the Chief of Engineers, that such an increase in 
diversion, for 3 years would, as a maximum, lower the levels of Lakes Michigan 
and Huron 0.05 foot, or five-eighths inch, and of Lakes Erie and Ontario 0.03 foot, 
or three-eighths inch. The further statement is made that a permanent diversion 
of 1,000 cubic feet per second would lower the levels of Lakes Michigan and 
Huron 0.08 foot, or 1 inch, and of Lakes Erie and Ontario 0.05 foot, or five-eighths 
inch; and that the time required for this would be approximately 15 years. 

This is the maximum effect ever computed. Special Master Charles Evans 
Hughes, in the Great Lakes case, found that a permanent diversion of 8,500 cubie 
feet per second would lower the levels of Lakes Michigan and Huron 6 inches, or 
0.50 foot. From this finding, the lowering effect of 1,000 cubic feet per second on 
Lakes Michigan and Huron would be computed at 0.06 foot, or three-fourths inch. 

About 40 percent of the total ultimate lowering would be effected the first year 
of the diversion. Hence, if the diversion should be 1,000 cubic feet per second 
for 1 year, as proposed in the tests to be made by the Department of Health, 
Education, and Welfare, the lowering would be (using the Chief of Engineers and 
General Berrigan’s figures) 40 percent of 0.08 foot (0.032 foot), or three-eighths 
inch for Lakes Michigan and Huron and one-eighth inch for Lakes Erie and 
Ontario. Such a small effect could not be indicated on any gage. It could only 
be computed theoretically. The engineers’ reports (par. 210, General Berrigan’s 
report; par. 9, Chief Engineer’s report) found that the temporary lowering effects 
of the lakes for a 3-year diversion was “so small and of such a temporary nature 
that it was impracticable to evaluate the effect in monetary terms.’”’ Such being 
their considered judgment for a 3-year temporary diversion, obviously a l-year 
temporary diversion would be inconsequential. 

In the same reports of General Berrigan and the Chief of Engineers, the hydro- 
electric power loss due to a 3-year temporary diversion of 1,000 cubic feet per 
second is discussed, sections 124-139 and paragraph 7, respectively. The com- 
puted losses were 188 million kilowatt-hours at existing plants, in 3 years. Losses 
for a diversion as affecting navigation for 1 year would be one-third of this, or 
about 69 million kilowatt-hours. The possible computed future loss of 443 
million kilowatt-hours, at all plants, present and prospective, refererd to in the 
engineers’ reports should be ignored in the case of the proposed 1-year diversion, 
because the prospective plants are not now and could not be ready to use this 
1,000 cubic feet per second in question. 


FACTUAL AND LEGAL ASPECTS OF DIVERSION 


We have no desire in this statement to belabor the Senate committee with a 
lengthy dissertation on the question of lake diversion. Both the proponents and 
the opponents have heretofore repeatedly presented their views on this subject and 
a repetition here would be of no avail. 

There is, however, one outstanding engineer of recognized national standing 
in the field of hydraulics and Great Lakes levels, whose professional views are 
uniformly respected. He is Horace P. Ramey, chief engineer of the Metropolitan 
Sanitary District of Greater Chicago. A half century of Mr. Ramey’s profes- 
sional engineering activities have been devoted in this particular field. 

Chief Engineer Ramey is therefore amply qualified to speak with unquestioned 
authority on this subject of diversion. At previous hearings his noteworthy 
paper, Great Lake Levels and Their Changes, was submitted to the Congress. 
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For this study he was awarded the Octave Chanute Medal by the Western 
Society of Engineers. 

On June 20, 1957, Chief Engineer Ramey delivered another scholarly presenta- 
tion, Diversion of Water, before the Illinois section of the American Society of 
Civil Engineers. A copy is submitted as appendix A. The Senate committee 
will undoubtedly find this address most helpful and informative in their con- 
sideration of the pending legislation. 

As a complete answer to the legal objections voiced to this legislation by 
opponents, the committee on international and foreign law of the Chicago Bar 
Association, made a thorough review and study of all applicable authorities. 
The Chicago Bar Association has prepared, as a result, a brief presenting a legal 
opinion and report as to diversion of water at Chicago. It is herewith submitted 
as appendix B. 

A supplemental legal opinion and report, as to H. R. 2, was also later prepared 
(August 1, 1957) and is submitted as appendix B-2. These briefs should be most 
helpful to the committee in their deliberations on H. R. 2 and 8. 1123. 


OPPOSITION OF THE LAKE STATES 


It is recognized that the consistent opposition of the Lake States to an increase 
of water from Lake Michigan at Chicago, of any nature or for any purpose, 
whether temporary or permanent, has not diminished. 

In December 1957 the State of New York filed a motion in the Supreme Court 
of the United States, in the so-called Lake Level cases, asking for a modification 
of the decree of that Court of April 21, 1930. They sought, among other matters, 
to require the Metropolitan Sanitary District of Greater Chicago to return to 
Lake Michigan the water taken therefrom as domestic pumpage. This was 
followed by an application of similar effect filed by the States of Wisconsin, 
Minnesota, Ohio, Pennsylvania, and Michigan, in which the State of New York 
also joined. 

Both actions attempted to require the Chicago area to dump its sewage treated 
effluent into Lake Michigan, the same source from which its drinking water is 
drawn, thereby threatening the pollution of the water supply, instead of empty- 
ing such effluent into the canals of the sanitary district and thence into the 
Tllinois Waterway. The latter procedure has been followed since 1900 and is as 
authorized by the Supreme Court’s decree of April 21, 1930, and by the Rivers 
and Harbors Act of July 3, 1930, for navigation purposes for the Illinois Waterway. 

This move was also an apparent attempt to frustrate the proposed action of 
Congress with regard to the enactment of H. R. 2 or 8. 1123, as at the time of 
the above attempt by the Lake States to invoke action by the Supreme Court 
of the United States, H. R. 2 had been passed by the House of Representatives 
in the Ist session of the 85th Congress, May 22, 1957, and was then pending, 
with S. 1123, before the Senate subcommittee. 

The application of the Lake States and the motion of New York were in effect 
a rehash of their arguments presented previously at the congressional hearings 
on diversion. They were replete with legal errors, factual misstatements, and 
unsupported preposterous allegations which have unfortunately ofttimes hereto- 
fore characterized their opposition. 

Among other matters considered in the recent action before the Supreme Court, 
initiated by the Lake States, are the constitutional provisions and the legal au- 
thorities (including the Lake Level cases) which we assumed demonstrated the 
exclusive right of the Congress to act in matters affecting navigable waters, such 
as those here involved pertaining to a Federal waterway. 

The consideration of this problem by the Supreme Court was again made 
necessary because the Lake States in their recent application to the Supreme 
Court sought a presumptious declaration that legislation such as that proposed 
by H. R. 2 and 8. 1123, would be in effect a nullity. This was an attempt to 
secure an unheard of type of relief, requesting a statement from the Supreme 
Court that an anticipated action of Congress within its proper sphere, would be 
unconstitutional. 

This flagrant attempt of the Lake States, seeking to enlist the aid of the 
Supreme Court, to interfere with the exercise of congressional jurisdiction or to 
delay Congress in the proper exercise of its constitutional functions was appro- 
priately disposed of by a summary denial of the relief sought by New York and 
the other Lake States in the order of March 3, 1958, entered by the Supreme Court. 
This order demonstrated the refusal by the Supreme Court to act in such a way as 
to interfere with the exclusive control by Congress over Federal waterways. 
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The brief of the State of Illinois and the Metropolitan Sanitary District of 
Greater Chicago, which was filed in the Supreme Court of the United States in 
opposition to the motion of the State of New York and the application of the 
Lake States, fully answered the factual allegations and legal questions raised by the 
Lake States. 

The brief of Illinois is respectfully submitted with this statement as appendix C 
for the information of the Senate committee. 


ISSUES FUNDAMENTALLY SIMPLE 


Reams of testimony have been heretofore presented and countless witnesses 
pro and con, have previously appeared on the pending legislation, and on similar 
legislation in preceding sessions of the Congress. 

Despite the voluminous supporting statements, of their respective views, and 
the heat engendered over the years between the advocates and those opposing 
this legislation, a calm analysis of the actual questions involved should demon- 
strate to unbiased observers that the issue is, in effect, fundamentally simple. 
And its solution, by the same token, is likewise simple. 

In the attached two-sheet brochure, appendix D (reading time 90 seconds), in a 
simple understandable manner, an effort has been made to analyze the problems 
involved, and the results sought to be obtained by H. R. 2 and S. 1123, in 
having a study made thereon of the question by the proper Federal governmental 
agencies and to have the reports and recommendations of these governmental 
agencies submitted to the Congress for action. 

As this simple brochure (appendix D) emphasizes, it is a question that can be 
easily solved if approached in a neighborly fashion. 

The people of Illinois therefore respectfully petition their neighbors of the other 
States, through the Congress, to aid them by adopting this legislation and thereby 
provide for the procedure of tests and studies as proposed by the Department of 
Health, Education, and Welfare, Public Health Service. 

The Corps of Engineers, United States Army, has consistently supported such 
proposed studies at all previous hearings on similar bills. 

Respectfully submitted. 

The Metropolitan Sanitary Distiict of Greater Chicago—Board of 
Trustees: William F. Patterson, President; Frank W. Chesrow, 
John A. Cullerton, Francis T. Delaney, Casimir Griglik, John G. 
Henneberger, J. B. Martin, Wm. 8. Nordburg, Roger L. Severns; 
Harry E. Eaton, Clerk; William A. Dundas, General Superin- 
tendent; H. P. Ramey, Chief Engineer; Lawrence J. Fenlon, 
Principal Assistant Attorney; Russell W. Root, Attorney. 





APPENDIX A 
DIVERSION OF WATER 


By H. P. Ramey, Chief Engineer, the Metropolitan Sanitary District of Greater 
Chicago, for meeting, Illinois section, American Society of Civil Engineers, 
June 20, 1957 


The following are axiomatic truths presented as premises to our subject of 
discussion. Water is a natural resource, essential to all life. Its necessity to 
human welfare makes it desirable to use it where it will do the most good for the 
greatest number of people. Such better use may require its diversion from one 
water course to another. Diversion of water where most needed is not only sound 
engineering, but good economics. 


PRINCIPLE OF DIVERSION 


Diversion of water was practiced as early as the earliest civilization, of any 
consequence. As far back as 2100 B. C., the ancient Babylonians were diverting 
water from the Euphrates River, using it for irrigation and transportation and 
discharging it into the Tigris. Even earlier, the Egyptians diverted floodwaters 
of the Nile into a storage reservoir, for later use during periods of low water, a 
practice similar in principle to that of diversion. This same principle is now being 
performed in the United States, on the Colorado, the Tennessee, the Missouri, 
and the upper Mississippi Rivers. 
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The principle of water diversion is, of course, universal. Instances can be 
cited of diversions in the United States, Canada, Great Britain, Brazil, Egypt, 
India, Korea, Norway, Switzerland, and in Russia. 


EXAMPLES OF DIVERSION 


In the Hetchy-Hetchy project for the water supply of San Francisco, the 
headwaters of the Tuolume River, a tributary of the San Joaquin River, are 
impounded 4,700 feet above sea level, 170 miles from San Francisco, from which 

lace they pass through powerplants and through pipelines under the San Joaquin 

iver and under the upper end of San Francisco Bay to the city of San Francisco. 
This water, diverted from the San Joaquin River Basin, ultimately reaches San 
Francisco Bay, a as sewage. 

Much of the water supply of Los Angeles and San Diego, Calif., is diverted 
from the Colorado River and reaches the Pacific Ocean directly from those cities, 
instead of its natural route through the Mexican waters of the Gulf of California. 

In the Big Thompson project, in eastern Colorado, some of the headwaters 
of the Colorado River are impounded high up on the weste rn slope of the Rocky 
Mountains, pumped up, across the Continental Divide, and allowed to flow 
down the eastern slope of the Rocky Mountains, through powerplants, and is 
then used for irrigation in semiarid portions of Colorado and northwestern 
Kansas. ‘This is a transcontinental diversion. 

In the Sierra do Cubata power project, near Sao Paulo, Brazil, a diversion is 
made similar to the Big Thompson project. Headwaters of the Grand and Tiete 
Rivers (which naturally flow west into the Parana River, then southwest into the 
Paraguay River, then south into the Rio de la Plata, then east into the Atlantic 
Ocean, near Buenos Aires) are diverted east across the Sierra do Mar, a low 
mountain chain, and dropped through powerplants, through a head of 2,380 
feet, in a comparatively short distance to the Atlantic. This water is diverted 
from undeveloped country and furnishes power to the most populous section 
of Brazil. 

Water is diverted by Canada into Lake Superior, from the Ogoki and Kenogami 
Rivers, tributaries of the Albany River, which flows into Hudson Bay, and after 
transit through the Great Lakes, is used by the Canadians for power in the Niagara 
Falls and St. Lawrence River areas. 

Water is diverted from the Connecticut River watershed and carried east to 
augment the water supply of Boston. 

New York City augments its water supply by the diversion of water from the 
Delaware River, which is the natural boundary between the States of New 
Jersey and Pennsylvania; and a river considered as belonging to those States. 

Dozens of other cases of diversion of water could be cited. The instances 
mentioned have been cited merely to show that diversion is not unusual; and that 
where water has been diverted, it has been used for the most good for the most 
people. That is sound engineering. 


THE CHICAGO DIVERSION 


The diversion of water from Lake Michigan started a controversy which has 
lasted for 50 years and is still not settled. 

This diversion, since 1900, has been made under permits granted by the Secre- 
tary of War to the Sanitary District of Chicago, which authorized diversion, 
as follows: 

Permit May 8, 1899, to open canal, to 5,000 cubic feet per second flows. 

Permit December 5, 1901, 4,167 cubic feet per second average flow. 

Permit March 3, 1925, 8,500 cubie feet per second plus domestic pumpage. 

Permit December 31, 1929, 8,500 cubie feet per second, including domestic 
pumpage. 

Permit June 26, 1930: On and after July 1, 1930, 6,500 cubic feet per second, 
plus domestic pumpage; on and after Dece mber 31, 1935, 5,000 cubic feet per 
second, plus domestic pumpage; on and after December 31, 1$ 35, 1,500 cubie feet 
per second annual average, in addition to domestic pumpage. 

No time limit was placed on this last permit, but it is revocable at the will of 
the Secretary of War; and is subject to such action as may be taken by Congress. 

The presently authorized diversion of 1,500 cubic feet per second, annual 
average, is not sufficient to properly dilute the effluent from the treatment plants 
of the sanitary district (even after complete sewage ree at and a condition 
of nuisance prevails, during the warmer months of the year, in the upper 50 miles 
of the Illinois Waterway. For the past 5 years the lesley district has been 
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seeking an additional diversion of 1,000 cubic feet per second average, for a period 
long enough to enable a study of conditions in the waterway, by Army engineers 
and the United States Public Health Service, to determine what the ultimate 
solution should be. 


Background of Chicago diversion 


Water has been diverted from the Lake Michigan watershed for the past 109 
years. This diversion began in 1848, when water was pumped from the Chicago 
River at Bridgeport (Ashland Avenue) to serve the navigation needs of the 
Illinois and Michigan Canal, built by the State of Illinois, under an act of Congress, 
1827, and financed originally by the sale of 284,000 acres of the public land, granted 
to the State by the Federal Government for that purpose. 

This diversion averaged about 250 cubic feet per second, from 1848 to 1870, and 
being greater than the dry weather flow of the Chicago, River caused an inflow 
from Lake Michigan. The Chicago sewer system, built 1856-58, drained prin- 
cipally into the Chicago River; and the pumpage for the Illinois and Michigan 
Canal carried this sewage, diluted, into the Illinois and Michigan Canal. The 
Illinois and Michigan Canal was deepened, 1866-71, at the expense of the city of 
Chicago, to provide a gravity flow of 1,900 cubic feet per second from Lake 
Michigan and thus became, in part, a sanitary canal. This flow was obtained for 
1 year; then the canal was silted up from a local flood in 1872; and the lake level 
dropped. By 1879 the maximum flow was estimated at 283 cubic feet per second. 

The city of Chicago then built a new pumping station, at Bridgeport, capacity 
1,000 cubic feet per second, by 1884, and caused the operation of the Illinois and 
Michigan Canal for the dilution of sewage, from 1885 until 1907. The average 
pumpage over these years was 560 cubic feet per second, the maximum being 
950 cubic feet per second in 1898. 


Chicago Drainage Canal 


The Chicago Drainage Canal was opened January 1900 and the following year 
3,515 cubic feet per second of water was diverted from Lake Michigan through it. 
This was increased to 3,840 cubic feet per second in 1905, to 6,030 cubic feet per 
second in 1910, to 6,800 cubic feet per second in 1915, to 7,170 cubic feet per second 
in 1920, and to 8,190 cubic feet per second in 1924. It was less than 7,000 cubic 
feet per second in 1925, 1926, and 1927, but was 8,400 cubic feet per second in 
1928, the maximum for any year. Subsequently this diversion was reduced, by 
Supreme Court decree, to 6,500 cubic feet per second for the years 1931 to 1935; 
to 5,000 cubic feet per second for the next 3 years; and to an ultimate of 1,500 
cubic feet per second, annual average, from 1939 to date. 

All these figures, for diversion, are in addition to domestic (or city) pumpage, 
which increased from 530 cubic feet per second in 1901, to 800 cubie feet per 
second in 1910, and 1,200 cubic feet per second in 1921. It was 1,700 cubic feet 
per second in 1930 and ranged between 1,600 cubic feet per second and 1,700 
cubic feet per second for the next 36 years. In 1956 it was 1,697 cubic feet per 
second. 

This domestic pumpage is mentioned separately because the right of any city 
to pump water for its necessary and domestic uses, and then dispose of such 
water, or sewage, wherever it desires, has never been questioned. Chicago is the 
only city on the Great Lakes which is in the fortunate position of not having to 
drink its own sewage, or pass it on for others to drink. This aim, to which 
Chicago has adhered since 1900, to keep sewage out of the lake, to keep its lakefront 
clean, for water supply, for safe bathing, boating, and other recreation, has 
been the cause of much recrimination in other lake cities not so fortunate. 

Lake levels 

A withdrawal of 10,000 cubic feet per second from Lake Michigan at Chicago 
would have a computed lowering effect, after 5 to 8 years, of about 6 inches on 
Lakes Michigan and Huron, and about 5 inches on Lakes Erie and Ontario. Such 
lowering can be figured only theoretically, because of the annual fluctuation of 
about 1 foot between the winter and summer levels of all the Great Lakes, and 
the long time fluctuations, from natural causes, of more than 5 feet on an annual 
average basis; more than 6.5 feet on monthly averages; and 2 to 3 feet more on 
daily averages; and 2 to 3 feet more than this on an hourly average. 

The Chicago diversion, in continuous effect from 1900 to 1928, probably had, 
by the end of 1928, when the diversion was 8,400 cubic feet per second, and domes- 
tic pumpage 1,565 cubic feet per second, total withdrawal 9,965 cubic feet per 
second, lowered lake levels almost as much as 6 inches. By that time, outlet 
changes in the Detroit and St. Clair Rivers had lowered Lakes Michigan and 
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Huron more than 7 inches. Retention of water in Lake Superior, to increase its 
level, for navigation, had by 1925, lowered the levels of all the other Great Lakes, 
by 3 inches. These figures and specific instances are cited to show that the mat- 
ter of lake levels has not, over the years, been considered sacred, by Government 
authorities. 

The presently autborized diversion of 1,500 cubic feet per second of water, for 
the last 17 years, in effect since 1939, is estimated to have lowered the levels of 
Lakes Michigan and Huron about 1 inch. The domestic water pumpage at 
Chicago, about 1,700 cubic feet per second in recent years, has lowered such 
levels about 1% inches. Hence, the present total lowering effect is estimated 
at 24% inches. The proposed additional diversion of 1,000 cubie feet per second 
for 3 years is estimated would lower levels of Lakes Michigan and Huron five- 
eights of an inch, if continued indefinitely. The total estimated lowering effect 
of the 3 quantities since 1939 would therefore amount to 234 inches on Lakes 
Michigan and Huron, and slightly less on Lakes Erie and Ontario. 

Introduction of water into Lake Superior from the Hudson Bay watershed, by 
Canadian interests, in amounts averaging more than 5,000 cubic feet per second, 
since July 1943, has raised levels of all the Great Lakes at least 3 inches. This 
has more than offset the lowering due to the diversion of water at Chicago and 
will more than offset the prospective diversion of 1,000 cubic feet per second 
more, sought in recent years. 

In respect to these diversions from and into the Great Lakes system, the lake 
surfaces are fluctuating through their normal ranges, at levels slightly higher than 
their natural levels. Navigation interests receive the benefit of slightly greater 
depths thus created. 

The foregoing statements are for information on the physical facts involved in 
this matter of the diversion of water from Lake Michigan. 


How the lake level controversy began 

The Sanitary District of Chicago was created by an 1889 act of the Illinois 
State Legislature; to divert the sewage of the Chicago region from Lake Michigan, 
the source of municipal water supply, and to dispose of this sewage by dilution 
with sufficient Lake Michigan water to prevent nuisance downstream. This 
legislative act specified the flow capacity of the drainage canal, 10,000 cubic feet 
per second, sufficient to carry away the greatest flood which could originate in 
the Chicago area. It also specified the dilution ratio, namely 34 cubic feet per 
second of lake water for the sewage of 1,000 persons. This figures 3 million 
people (the 1920 population of the sanitary district) for 10,000 cubic feet per 
second of water, as the capacity of the canal for the disposal of sewage, by dilution. 
Industrial wastes were not considered. 

Before construction of the drainage canal was started, the sanitary district 
informed the Chief of Engineers of its plans; and he informed the Secretary of 
War, who reported the matter to Congress, 1892. The canal was built 1892-1900 
and its construction was viewed by the Chief of Engineers and the Secretary of 
War, in 1898. The sanitary district requested and received permits from the 
Secretary of War, to improve the south branch of the Chicago River, to make it 
a proper supply channel for the drainage channel, then under construction. The 
sanitary district, April 1899, requested permission to open the drainage canal, 
for a flow of 5,000 cubic feet per second of lake water, and May 8, 1899, the 
Secretary of War granted a permit “‘to open the channel constructed, and cause 
the waters of Chicago River to flow into the same.’”’ This was subject to a 
condition “‘that it is distinctly understood that it is the intention of the Secretary 
of War to submit the questions connected with the work of the Sanitary District 
of Chicago to Congress for consideration and final action, and that this permit 
shall be subject to such action as may be taken by Congress.”’ 

The drainage canal was opened January 17, 1900. This permit was amended, 
slightly, 3 times within the next 2 years, the final permit, December 5, 1901, 
limiting the flow to an average of 4,167 cubic feet per second. 

All these permits mentioned the submission of the matter to Congress, for final 
determination, but this was not done by either the Secretary of War or by the 
sanitary district. Hindsight shows this omission was detrimental to Chicago 
because Congress at that time would undoubtedly have authorized a diversion 
of 10,000 cubic feet per second, or the amount for which the channel had been 
built; and there would have been no lake level controversy. 

The sanitary district trustees believed that since the drainage canal, constructed 
for navigation as well as for flood runoff and sanitation, would fit into the plans 
of the Government for a waterway between Lake Michigan and the Mississippi 
River, the use of such canal would never be questioned. Government engineers 
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had been studying a waterway of greater capacity than the Illionis and Michigan 
Canal, since 1857. Nine separate reports on this matter had been made to 
Congress on surveys authorized by Congress, between 1857 and 1905. Lake 
Michigan was always assumed as the only logical source of water to supply this 
waterway, in all these reports and recommendations. The quantities of water, 
or diversion, recommended, varied in amounts from 1,000 cubic feet per second to 
10,000 cubic feet per second. 

In 1907 the Secretary of War, Taft, questioned the authority of the Secretary 
of War to regulate the diversion; and a friendly suit between the Government 
and the sanitary district was started, 1908, in the Federal district court, to deter- 
mine jurisdiction. This suit was not pressed seriously. 

By 1912 the sanitary district had improved the south branch of the Chicago 
River to a point where it had capacity to flow 10,000 cubic feet per second without 
currents obstructive to navigation; and applied to the Secretary of War for an 
increase in the diversion, from 4,167 cubic feet per second to 10,000 cubic feet per 
second. 

After a public hearing, in which opposition was expressed by the Lake States, 
Canada, shipping interests, ete., Secretary of War, Stimson, denied this request, 
in a lengthy opinion, January 8, 1913. In this opinion, Secretary Stimson stated 
that diversion of water from the Great Lakes was a matter for Congress to 
determine. 

The sanitary district, however, did not seek action by Congress, but decided 
to have its rights decided in the Federal district court. This decision, which may 
now be considered a bad mistake, was caused by certain trustees of the sanitary 
district, who insisted that the disposal of Chicago’s sewage by dilution, as specified 
in the Sanitary District Act of 1889, was the only method authorized. 

Engineers of the sanitary district had been experimenting with sewage treatment, 
since 1909; and had recommended, 1911, that all sewage in excess of that from 
3 million people, or equivalent, be given treatment. This was the original sewage 
treatment program of the district, to utilize the drainage canal to its capacity, 
and to provide treatment for all sewage in excess of that amount. 


Federal suit 


Suit was filed Oetober 1913, by the Government in the Federal district court 
to restrain the sanitary district from diverting more than the 4,167 cubic feet per 
second of water specified in the permit of 1901. The sanitary district contended 
that the Secretary of War had no right to limit the diversion and that as a State 
agency it had a right to use water to protect the health of its people, under the 
State’s police power. The Supreme Court decided, however, January 1925, 
that the power of Government, in the regulation of interstate commerce, was 
supreme over any power of the State; and that the injunction should go into effect 
within 60 days. 

Within this 60 days, the sanitary district obtained a permit, March 3, 1925, 
from the Secretary of War, for a diversion of 8,500 cubic feet per second of water, 
in addition to domestic pumpage, for 5 years, or until December 31, 1929. 

Lake States case 

Then the Wisconsin suit, or Lake States case, was tried, in the United States 
Supreme Court, by Charles Evans Hughes, as special master. In this case, the 
State of Wisconsin sought to restrain the diversion of any water from Lake 
Michigan. Special Master Hughes, reported to the Court, November 1942, on 
both Facts and the Law. Some of the facts he found were: 

The diversion of approximately 10,000 cubic feet per second of water had 
lowered the levels of Lakes Michigan and Huron 6 inches, and of Erie and Ontario 
about 5 inches; 

The diversion had caused substantial damage to the navigation and commercial 
interests of the Lake States; 

The diversion had provided 4 feet of the low water depth of 7 feet in the lower 
Illinois River waterway project, from Utica to Grafton; 

The diversion had provided about 1 foot of the low water depth of the Missis- 
sippi River, at St. Louis. 

On the matter of law, Special Master Hughes concluded that Congress had the 
power to regulate the diversion; that Congress had conferred authority on the 
Secretary of War to regulate it, within reasonable limits; and that the permit of 
March 3, 1925 was valid. Special Master Hughes recommended that the bill of 
the Lake States, for injunction, be dismissed, without prejudice. 

The Supreme Court, Taft opinion, January 1929, reversed Special Master 
Hughes in his construction of the law and in his reeommendation for dismissal. 
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This Taft opinion stated that “Insofar as the diversion was not for the purposes of 
maintaining navigation in the Chicago River, it was without any legal basis, 
because made for an inadmissible purpose.” 

The case was re-referred, for further hearing, to Special Master Hughes to 
determine (1) what works were needed to replace diversion of water for the dis- 
posal of sewage ; (2) what time would be required to build sewage-disposal works; 
(3) what reductions in diversion could be made, from time to time, pending com- 
pletion of the sewage-treatment works; and (4) what diversion of water from 
Lake Michigan would be ‘‘necessary for the purpose of maintaining navigation 
in the Chicago River, as a part of the port of Chicago after these sewage-disposal 
plants are in full operation.” 


Supreme Court decree, 1930 


Trial of the Lake States case resulted in the entry of the decree of the Supreme 
Court, April 21, 1930, under which the diversion was geared to the time for the 
completion of various phases of the construction program, the dates for the reduc- 
tions of diversion being (1) reduced to 6,500 cubic feet per second, annual average, 
July 1, 1930; (2) to 5,000 cubic feet per second December 31, 1935; and (3) to 
1,500 cubic feet per second December 31, 1938. The sanitary district was thus 
required to build works for the complete treatment of all its sewage during that 
period. The drainage canal could no longer be counted on for the disposal of the 
sewage of 3 million people. It still remains available for flood runoff, for the 
passage of the treated sewage, and for navigation. 


SEWAGE TREATMENT BY SANITARY DISTRICT 


Since 1950 the sanitary district has given complete treatment to all of its sewage 
except of course, the storm flow during major rains. 

The highest degree of sewage treatment, on an annual average basis, which can 
be expected from the sanitary district plants, or from any plant is 90 percent. 
The population of the sanitary district (1955) was 4,500,000, and industrial wastes 
were equivalent to the sewage of 3,800,000 people, total 8,300,000. With 90 per- 
cent removal of biochemical oxvgen demand, there still remains 10 percent of the 
biochemical oxygen demand—10 percent of 8,300,000 is 830,000. The remaining 
biochemical oxvgen demand, therefore, is equivalent to that from the sewage of 
830,000, or from a city as large as Washington, D. C. The presently authorized 
diversion of 1,500 cubic feet per second, annual average, provides a dilution ratio 
of 1,500 cubic feet per second for the equivalent of the sewage of 830,000 people, 
or 1.8 cubic feet per second of water for the sewage of 1,000 people. This is only 
about half of the dilution ratio specified in the Sanitary District Act; and is not 
enough to prevent nuisance conditions in the stream. 

Another approach is in the matter of solids. In 1955 the solids, in the sewage 
reaching the treatment plants of the sanitary district, averaged 867 tons per day. 
With 90-percent removal of sewage solids, there still remains, in the treated 
sewage, about 87 tons per day of solids, which contain about 5 tons per day of 
nitrogen. An additional 40 tons per day of nitrogen is carried to the canal in the 
treated sewage effluent. This nitrogen promotes underwater growth which in 
time cause nuisance, and probably actual, obstructions. 

Under present conditions, with diversion at Chicago limited to 1,500 cubic feet 
per second, a foul condition is creasted in the upper 50 miles of the Illinois Water- 
way, from Chicago to Dresden Island. The worst section is between Lockport 
and the Brandon Road pool in South Joliet. Here the dissolved oxygen (DO) in 
the water frequently drops to less than one part per million, in the summer months, 
with a biochemical oxygen demand (BOD) of 6 to 7 parts per million. Consid- 
erable sludge digestion takes place in the Brandon Road pool, and some in the 
Dresden Island pool. Below that point the stream is in fairly good shape. 


WATERWAYS 


Despite the fact that Government engineers had been making studies for an 
adequate waterway connection between Lake Michigan and the lower Illinois 
River, since 1880 and earlier, the only physical change in this situation tor 50 
years, or up to 1930, had been the construction of the drainage canal, by 1900, 
and its extension to Joliet, by 1908. The Government had authorized a 9-foot 
navigation project in the lower Illinois River, 1927, requiring a diversion of about 
5,000 cubie feet per second of water from Lake Michigan to maintain this depth. 

The State of Illinois was constructing the Illinois Waterway, 5 locks and dams. 
for 9-foot draft, between Lockport and the Illinois River, under the State Act of 
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1919. So, when the Lake State case was tried, on rereference, 1929, there was 
no autborized physical connection between the Federal navigation project in the 
Chicago River including the drainage canal, and the Federal project in the lower 
Illinois River. For the slim, but perhaps proper legal, reason that there was no 
authorized connection between these two Federal* navigation projects, no testi- 
mony was permitted in this case as to the needs of the Illinois River, or the needs 
of the waterway as a whole. Testimony was limited to the needs of the Chicago 
River, “‘as part of the port of Chicago.”’ 

Funds of the State of Illinois, for the construction of the waterway, became 
exhausted and, July 3, 1930, less than 244 months after the Supreme Court decree 
of April 21, 1930, limiting the diversion to 1,500 cubic feet per second, Congress 
passed an act, taking over the Illinois Waterway and appropriating funds for its 
completion. This act provided that the 1,500 cubic feet per second of water 
from Lake Michigan, authorized by the Supreme Court, should be used for the 
navigation of this waterway; and provided further that after the Illinois Waterway 
was completed the Secretary of War should cause a study of the amount of water 
required to meet the needs of a commercially useful waterway and report to 
Congress on or before January, 31, 1938. 

The Illinois Waterway was completed March 1, 1933, and officially opened 
June 22, 1933. Colonel Sultan, United States district engineer, at Chicago, made 
a report to Congress on the matter September 26, 1933, in which he concluded 
that the diversion of 1,500 cubic feet per second, annual average, from the Lake 
Michigan watershed, in addition to domestic pumpage, was sufficient to meet 
the direct (flotation) need of the waterway; but that the indirect needs, in the 
matter of securing satisfactory sanitary conditions for those aboard vessels or 
employed at terminals could not be determined until after the waterway had been 
fully completed, the sewage treatment plants of the sanitary district placed in 
full service, and the diversion limited to 1,500 cubic feet per second for a sufficient 
period of time (suggested as not more than 2 years) to observe the conditions as 
they might then exist. 

Colonel Sultan stated: ‘“‘Then, and then only, can it be determined whether 
any additional diversion is necessary in order to provide decent and healthful 
living conditions for boat crews and river terminal operators.’”’ This study has 
never been made. 

Navigation, Illinois Waterway 

Traffic on the Illinois Waterway has increased from 5,501,000 tons in 1939, to 
12,895,000 tons in 1949, to 20,077,000 tons in 1953, and to about 22 million tons 
per year, or more, as of today. 

Representatives of the Army engineers testified at congressional hearings in 
1952, 1954, 1955, and again in 1956, recommending an increase of 1,000 cubic 
feet per second in diversion for 3 years for study purposes to enable by tests to 
determine whether any increase in flow through the Illinois Waterway is necessary 
or desirable in the interest of navigation. 

All agree that it would benefit the welfare of the users of this waterway, both 
on boats and on shore, to have at all times a clean stream. 


CANADA’S INTEREST 


Canada’s interest in the matter of diversion is purely selfish and noncooperative. 
The record shows this clearly. A full discussion of Canada’s interest in this 
diversion is in order because objection by Canada to bills for increased diversion 
of 1,000 cubic feet per second, passed by Congress 1954 and 1956, was cited by 
the President as one of the reasons for his veto of both bills. It appears to be 
the principal reason for objection to passage of the pending O’Brien bill, H. R. 2, 
85th Congress, Ist session. 

On June 3, 1902, Congress passed the act under which the International Water- 
ways Commission was created to study and report on the matter of water flow 
at Niagara Falls. Three engineers from the United States and three from Canada 
formed this Commission. 

After due study, this Commission reported, each section to its own government, 
April 1906, and then, the Joint Commission to both governments, May 1906, 
that a treaty or legislation be had authorizing diversion of water from Niagara 
River, above the falls, in the amounts of 36,000 cubie feet per second on the 
Canadian side, and 28,500 cubic feet per second on the United States side, this 
latter figure to include 10,000 cubic feet per second for the Chicago Drainage 
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Congress, on June 29, 1906, passed the Niagara Falls Act, providing in section 1, 
as follows: 

“That the diversion of water from Niagara River or its tributaries, in the 
State of New York, is hereby prohibited, except with the consent of the Secretary 
of War as hereinafter authorized in section 2 of this act: Provided, That this 
prohibition shall not be interpreted as forbidding the diversion of the waters of 
the Great Lakes or of Niagara River for sanitary or domestic purposes, or for 
navigation, the amount of which may be fixed from time to time by the Congress 
of the United States or by the Secretary of War of the United States under its 
direction.” 

Section 2 of this 1906 act authorized the Secretary of War to grant permits for 
power purposes, within certain limitations. By section 4, the President was re- 
quested to open negotiations with Great Britain for the purpose of effectually 
providing by suitable treaty, for such regulation and control of the waters of 
Niagara River and its tributaries as should preserve the scenic grandeur of Niagara 
Falls and of the rapids. In view of the last-mentioned provision, an amendment 
of the bill, proposed by Senator Hopkins of Illinois, had been adopted in the 
Senate, as follows: 

“Provided, however, That nothing contained herein shall be construed to hold 
or concede that the waters of Lake Michigan shall be or are subject of international 
agreement.” 

The House of Representatives refused to concur in this amendment, as it might 
embarrass the President in conducting negotiations. The conference committee 
therefore receded from the amendment. Senator Lodge, on reporting to the 
Senate the action of the conference committee and replying to Senator Hopkins, 
said: 

“Mr. President, I had supposed that the Senator from Lllinois (Mr. Hopkins) 
realizes that the report of this bill in its present condition would not in any way 
endanger the rights of Chicago to have water from the lake. Certainly I should 
have adhered to the amendment if I had thought that the drainage canal of Chicago 
would have been in any way endangered by the Commission. ‘The House did not 
accept this amendment. 

“The first section of the bill protects the rights of Chicago. No treaty would 
be made by our Commissioners which would impair or infringe those rights. * * * 

“Every right is safeguarded. The conferees were as anxious as the Senator 
from Illinois could possibly be to protect the drainage canal at Chicago, but they 
did not feel warranted in allowing the whole legislation for such an important 
object to fail.’’ 

On January 4, 1908, the International Waterways Commission in a special 
report upon the Chicago drainage canal. This gave a full description of the canal. 
It concluded with the following recommendation: 

‘A careful consideration of all the circumstances leads us to the conclusion that 
the diversion of 10,000 cubic feet per second through the Chicago River will, 
with proper treatment of the sewage from areas now sparsely occupied, provide 
for all the population which will ever be tributary to that river, and that the 
amount named will therefore suffice for the sanitary purposes of the city for all 
time. Incidentally, it will provide for the largest navigable waterway from 
Lake Michigan to the Mississippi River which has been considered by Congress. 

“We therefore recommend that the Government of the United States prohibit 
the diversion of more than 10,000 cubic feet per second for the Chicago drainage 
canal.” 

The Boundary Waters Treaty was signed, 1909, and ratified May 1910. 

The statement of the Secretary of State (Elihu Root) before the Foreign 
Relations Committee of the Senate when this treaty was under consideration 
shows that it was not intended to cover Lake Michigan as a boundary water or to 
affect the diversion through the drainage canal at Chicago. Among other things, 
Secretary Root said to the committee: 

“The treaty starts with defining the boundary waters as the waters from main 
shore to main shore of the lakes and rivers and connecting waterways, or the 
portions thereof along which the international boundary between the United 
States and the Dominion of Canada passes, including all bays, arms, and inlets 
thereof, but not including tributary waters which in their natural channels would 
flow into such lakes, rivers, and waterways or waters flowing from such lakes, 
rivers, and waterways. 

“T have very carefully guarded the terms of this treaty in order not to include 
Lake Michigan and in order not to involve Senator Cullom’s constituents in the 
drainage canal in the treaty in any way. * * * 
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“The great bulk of the water goes on the Canadian side, and the Waterways 
Commission that was appointed some time ago to deal with the question of the 
lake levels reports, I think, that 36,000 feet can be taken out on the Canadian 
side and 18,500 on the American side, without injury to the falls. I thought it 
wise to follow the report of the Commission and I put in 1,500 feet in addition to 
get round numbers, so our limit is higher than we want but their limit could not 
be cut down below what it is because there are three companies on the Canadian 
side who have the right and works there. * * * Then, there is this further fact 
why we could not object to this 36,000 provision on the Canadian side. We are 
now taking 10,000 cubic feet a second out of Lake Michigan at Chicago, and I 
refused to permit them to say anything in the treaty about it. * * * 

“The definition of boundary waters was carefully drawn in order to exclude 
Lake Michigan, * * * 

‘““* * * In the third place’ (referring to the reasons for allowing the United 
States to divert but 20,000 cubic feet per second, while Canada was allowed 
36,000 cubic feet per second) “they consented to leave out of this treaty any 
reference to the drainage canal, and we are now taking 10,000 cubic feet per 
second for the drainage canal which really comes out of this lake system.” 

Despite this record, Canada objected to increasing the diversion from 4,167 
cubic feet per second to 10,000 cubic feet per second, at the hearings before 
Secretary of War Stimson. Objections were expressed by Canada, or Canadian 
interests, on every possible occasion thereafter. It is not improbable that the 
great wave of publicity against the Chicago diversion, beginning about 1923, was 
financed largely by Canadian funds. 

Issuance of the diversion permit of March 3, 1925, was the cause of diplomatic 
correspondence, initiated by Canada. 

The first proposed St. Lawrence Seaway Treaty, signed 1932, by its article 
VIII, would have fixed the diversion from Lake Michigan, at Chicago, at 1,500 
cubic feet per second, for all time, or subject to an international tribunal. This 
treaty failed of ratification in 1934, largely because this provision would have 
removed this question from the jurisdiction of Congress and the Supreme Court. 

This proposed 1932 treaty would have given Canada the exclusive right to use, 
for power purposes, any water it might divert into the Great Lakes system. 
Later, as the result of a series of notes exchanged between Canada and the State 
Department of the United States about 1938-41, Canada was given permission 
to divert about about 5,000 cubic feet per second of water from the Albany River 
watershed in Lake Superior. 

The Niagara Falls Treaty of 1950, ratified by two-thirds of a very small group 
of Senators present, divided the water at Niagara Falls equally, for power purposes, 
but exempted the inflow from the Hudson Bay watershed, from this division. 

Canada enjoyed the use of 16,000 cubic feet per second more water for power 
than the United States, for 40 years, from 1910 until 1950, when the Niagara Falls 
Treaty was passed and the water divided equally. This 1950 treaty did not legally 
change the status of water diversion at Chieago in any respect. 

The 1950 Treaty of Niagara amended the 1909 treaty in some respects, particu- 
larly in providing for equal diversion of waters available for power purposes, but 
expressly excluded ‘‘the amount of water used and necessary for domestic and 
sanitary purposes and for the service of canals for the purposes of navigation.”’ 

Cordell Hull, Secretary of State, construed the 1909 treaty as having reserved 
10,000 cubic feet per second of water for Chicago. In a letter, 1938, to the Cana- 
dian Minister, he stated that the Supreme Court decree, 1930, limiting the Chicago 
diversion of 1,500 cubic feet per second, had made 8,500 cubic feet per second of 
water available at Niagara Falls, which were not considered available in 1909. 


Recent attempts at legislation 


The sanitary district has sought additional diversion of water from Lake 
Michigan to provide a clean stream and decent conditions for navigation in the 
upper reaches of the Illinois Waterway, in particular, from Chicago to the Brandon 
Road Pool just below Joliet. If proper conditions can be maintained in this 
critical reach, the conditions further downstream will assuredly be good, since the 
quality of the water improves as it flows on, beyond Brandon Road. 

The sanitary district, as such, has no particular obligation in this respect, as 
these channels in question have, since 1930, been taken over by the Federal 
Government and operated as a part of the Federal waterway, from Lake Michigan 
to the Gulf of Mexico. The sanitary district has, since 1950, provided complete 
treatment for all of its sewage; and has thus done all that can be expected of any 
municipal organization. It has complied with all the requirements of the Supreme 
Court decree of April 21, 1930, in the Lake States case. Its major sewage treat- 
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ment plant, the West-Southwest plant, was named, October 1955, by the American 
Society of Civil Engineers as 1 of the 7 modern engineering wonders of the 
United States. 

The legislation in question has been: 

The Sheehan bill, 1952, approved by the House Public Works Committee, was 
killed by an early adjournment of Congress. 

The Jonas bill, passed by Congress, 1954, but vetoed by President Eisenhower, 
who gave four reasons for this action: 

1. Existing diversions were adequate for navigation on the Illinois Water- 
way and Mississippi River; 
2. All methods of control of lake levels and protection of property on the 
Great Lakes should be considered before arbitrarily proceeding with the 
proposed increased diversion ; 
3. The diversions are authorized without reference to negotiations with 
Canada; and 
4. The legitimate interests of other States affected by the diversion may 
be adversely affected. 
The O’Brien bill, passed by Congress, 1956 (H. R. 3210, 84th Cong.), but vetoed 
by President Eisenhower, who gave reasons 2, 3, and 4, above, for this veto. 

“Pending is another O’Brien bill (H. R. 2, 85th Cong.), which has passed the 
House and is now before the Senate. 

The O’Brien bill provides for a temporary increase of 1,000 cubic feet per 
second in the diversion, from 1,500 cubic feet per second to 2,500 cubic feet per 
second, for a 3-year period; and a study in that time by United States Army 
engineers and the United States Public Health Service, of its effect on the Illinois 
Waterway and on the Great Lakes. Whether or not the increase in diversion 
would be permanent would depend upon future action by Congress, after a report 
on the results of this proposed study. 


ARGUMENTS FOR AND AGAINST DIVERSION 


More water is needed: 

1. For sanitation in the Chicago to Joliet area; 

2. For industrial use in the same area; 

3. To improve the quality of water ; for navigation in the Illinois Waterway, 
particularly in the 50 miles of the stream from Chicago to Dresden Island; 

4. To restore fish life to the entire waterway and thus assure clean condi- 
tions throughout the Illinois River; 

5. To provide navigation depth in the Mississippi River, from Alton to 
St. Louis, in crises, when prolonged droughts have caused the water resources 
of the Missouri and upper Mississippi Rivers to be exhausted. 

Objections to this added water at Chicago, are based on claims that it would— 

1. Infringe on certain legal rights of the Lake States; 

2. Lower lake levels about five-eighths of 1 inch, an amount so small that 
it cannot be measured, but can only be computed theoretically; 

3. Cause loss to shipping on the Great Lakes; 

4. Reduce the water power potential at Niagara Falls and in the St. 
Lawrence River. It is power potential, and not actual power, because the 
present plants lack the installed capacity to use the water now available, and 
will not have such capacity for years to come. 

As to loss to shipping and the reduction in water power potential, the Inter- 
national Lake Ontario Board in its report, 1955, concluded that— 

The reduction of five-eighths of 1 inch in lake levels would have no sig- 
nificant effect on navigation; 

The computed reductions in power are of such small magnitude that 
provision for any replacement capacity would not be justified. 

In the report, January 1957, by General Berrigan, division engineer, the 
following comments are made: 


As lo power 
“For a 3-year increase in diversion, the temporary character of the effects on 
dependable capacities is such as not to warrant evaluation.” 


As to lake levels 

“However, it is not believed practicable to evaluate such effects because of the 
small extent of the lowering and also because of the temporary nature of the low- 
ering there would be no means of estimating the lake stages which would prevail at 
the time lowering of lake levels is effective.”’ 











126 DIVERSION OF WATER FROM LAKE MICHIGAN 


The Chief of Engineers’ comments on the report of General Berrigan, made 
at the direction of the administration, are as follows: 
In regard to navigation 

“That the lowering of Lakes Michigan and Huron could be offset by construction 
of a deeply submerged sill in the St. Clair River, cost $1,530,000; for Lake Erie, by 
proper operation of control gates in the Niagara River, now under construction; 
and that there would be no significant change in Lake Ontario and St. Lawrence 
levels.” 

In regard to power 

“That the changes in theoretical dependable capacity are so small with respect 
to the total capacities of the power systems that assignment of value to the 
changes is not warranted, from a practical operational standpoint.” 

A good example of the selfish type of opposition to this legislation, and to the 
tests which might clear up some of the points which have been in dispute, over 
the years, can be cited: 

As to the loss to shipping on the Great Lakes, counsel for the lake carriers in 
a sentence carefully worded, to be purposely misleading, stated (1956): ‘If all the 
vessels owned by the lake carriers had their draft reduced three-fourths of an inch, 
the annual loss in carrying capacity would be 14 million tons of cargo.” 

The answer is that a slight lowering of the water surface would affect only 
the few larger boats, capacity 10,000 tons and over and these only on downbound 
trips, when they carry the heaviest cargo, iron ore. On the upbound trips, even 
fully loaded with coal, they could not possibly be affected. Perhaps 75 percent 
of the boats on the Great Lakes have drafts that do not require even present 
full project depths. 

It is significant that the Army engineers, interested in navigation and even now 
working on the Calumet-Sag Channel widening project to increase the capacity 
of the Illinois Waterway, have supported each of the four bills for increased diver- 
sion, from 1952-1957; while the State Department has opposed them. The 
State Department apparently pays more attention to an objection by Canada, 
whether it be a valid objection or not, than to the needs of the Middle West. 

In 1956, the Supreme Court of the United States finally recognized, for the first 
time since its decree in 1930, that navigation can require increased diversion. 
Unprecendented drought conditions existing in the area of the Mississippi and 
Illinois Rivers threatened the water supplies of many communities upon the water- 
ways and seriously impaired navigation. At one time, for example, 200 barges 
were tied up on the Mississippi River at the Alton Dam. Therefore, the Governor 
of Illinois on October 16, 1956, petitioned the Secretary of Defense for an increase 
of diversion, but the petition was rejected by the Secretary of the Army. There- 
upon the State of Illinois petitioned the Supreme Court on November 13, 1956, 
to increase diversion to 10,000 cubic feet per second for a period of 100 days. On 
December 17, 1956, the Supreme Court entered the following order: 

“In view of the emergency in navigation caused by low water in the Mississippi 
River, paragraph 3 of the decree in these causes issued on April 21, 1930, is 
temporarily modified to permit the diversion to and including the 3lst day of 
January 1957, from the Great Lakes-St. Lawrence system into the Illinois Water- 
way and the Mississippi River of such amount of water not exceeding an average 
of 8,500 cubic feet a second, in addition to domestic pumpage, as the Corps of 
Engineers, United States Army, shall determine will be useful in alleviating the 
emergency with respect to navigation on the Illinois Waterway, at such times and 
in such amounts as the Corps of Engineers shall direct.”’ 

It is a matter for Congress, and Congress has acted, but has been overruled 
twice, by pocket vetoes, after Congress had adjourned. 





APPENDIX B 


SUPPLEMENTAL LEGAL OPINION AND REpoRT ON CHICAGO WATER DIVERSION 
OF COMMITTEE ON INTERNATIONAL AND ForEIGN LAW oF CuxHrIcaGo BaR 
ASSOCIATION ON H. R. 2 (857TH Cona.), as To 1,000 Cusic FEET PER SEconpD 
INCREASE IN DIVERSION OF WATER FROM LAKE MICHIGAN AT CHICAGO, FOR 
A 3-YEAR PeErRrIop, To Permit Stupy BY SECRETARY OF ARMY AS TO ITS 
Errect oN LAKE MICHIGAN AND ON ILLINOIS WATERWAY, AuGusT 1, 1957 


I. INTRODUCTION 


On March 1, 1956, the Chicago Bar Association approved the report of its 
committee on international and foreign law regarding the legal aspects of proposed 
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legislation (H. R. 3210, 84th Cong.) contemplating an increase from 1,500 cubic 
feet per second to 2,500 cubic feet per second in the amount of water diverted from 
Lake Michigan into the Illinois waterways. This bill was passed by Congress 
but was subsequently vetoed by the President. H. R. 2 (85th Cong.), a bill 
substantially identical to H. R. 3210, has been passed by the House and is now 
pending in the Senate. 

The 1956 bar-association report made the following conclusions on lake diver- 
sion at Chicago: 

I. Congress has power under the commerce clause of the Constitution to 
authorize the additional diversion. 

II. Authorization of additional diversion would not violate the constitutional 
barrier to giving a preference to the ports of any State. 

III. The power of Congress to authorize increased diversion is not affected by 
the fact that the Supreme Court has in the past considered the subject matter 
and has retained jurisdiction to modify its decree. 

IV. Congressional action authorizing additional diversion at Chicago would not 
violate the mandatory provisions of the International Boundary Waters Treaty 
of 1909 or the Niagara Treaty of 1950. Whether Congress should await the report 
of the International Joint Commission pursuant to the 1952 reference under 
article LX (1909 treaty) is a question of policy to be decided by Congress. There 
are no rules of international law or principles of comity which introduce con- 
siderations different from those considered in connection with the 1909 treaty. 

The 1956 report, widely circulated, has served to stimulate discussions of the 
legal problems of diversion. This supplemental report explores further the law 
relating to Chicago diversion previously mentioned in IV—C of the original report. 
This report also takes cognizance of certain articles in the public press which have 
suggested that the United States would be in an inconsistent position if it were to 
permit diversion at Chicago and at the same time oppose Canada’s proposed 
diversion of water from the Columbia River. 

The conclusions reached in this supplemental report of the committee, dis- 
cussed below, are the following: 

A. The 1909 Boundary Waters Treaty as applied to the proposed diversion 
may make rules of general international law inapplicable and the treaty itself 
may authorize that diversion. 

B, If international law, independent of the 1909 treaty, prevails, still the pro- 
posed diversion is proper. 

C. The authorization of additional diversion at Chicago should have no legal 
effect upon the right of the United States to object to the proposed diversion by 
Canada from the Columbia River. 


Il. NEITHER THE 1909 TREATY NOR INTERNATIONAL LAW PREVENT THE PROPOSED 
DIVERSION 


A. The 1909 Boundary Waters Treaty as applied to the proposed diversion may 
make rules of general international law inapplicable and the treaty itself may 
authorize that diversion 


A well-established rule of international law is that if States involved in a con- 
troversy have concluded an agreement governing an issue in dispute, this agree- 
ment, rather than the general international law, determines the rights and duties 
of the States until it is abrogated. This rule concerning the effects of agree- 
ments and treaties has been applied to water-diversion cases. Diversion of Water 
from the River Meuse (publications of the Permanent Court of International 
Justice (Ser. A/B. No. 70, 1937).) 

While the rule stated as to the effect of treaties is undoubtedly correct, there 
is a question whether the International Boundary Waters Treaty of 1909 includes 
a determination of the rights of the two countries over diversion of water from 
Lake Michigan. The preliminary article defines the term ‘boundary waters” in 
a manner that obviously includes Lakes Superior, Huron, Ontario, and Erie, 
which flow along the common border, and which clearly excludes Lake Michigan, 
lying wholly within the territorial limits of the United States. The purpose of 
the treaty is recited to be “‘to prevent disputes regarding the use of boundary 
waters’’ and to settle all pending questions involving rights, obligations, and in- 
terests “‘along their common frontier.’”’ Lake Michigan in some respects thus 
appears to be outside the general scope of the treaty. It is outside the scope of 
article III, which subjects diversion questions on boundary waters to the juris- 
diction of the International Joint Commission (see this committee’s 1956 report, 
pp. 21-25). 


‘ 
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Article II, on the other hand, may specifically define the rights of the United 
States over Lake Michigan. Article II provides: 

“Each of the high contracting parties reserves to itself or to the several State 
governments on the one side and the Dominion or Provincial governments on 
the other as the case may be, subject to any treaty provisions now existing with 
respect thereto, the exclusive jurisdiction and control over the use and diversion, 
whether temporary or permanent, of all waters on its own side of the line which 
in their natural channels would flow across the boundary or into boundary waters; 
but it is agreed that any interference with or diversion from their natural channel 
of such waters on either side of the boundary, resulting in any injury on the other 
side of the boundary, shall give rise to the same rights and entitle the injured 
parties to the same legal remedies as if such injury took place in the country 
where such diversion or interference occurs; but this provision shall not apply 
to cases already existing or to cases expressly covered by special agreement 
between the parties hereto. 

“Tt is understood, however, that neither of the high contracting parties intends 
by the foregoing provision to surrender any right, which it may have, to object 
to any interference with or diversions of waters on the other side of the boundary 
the effect of which would be productive of material injury to the navigation 
interests on its own side of the boundary.”’ 

The language of the first portion of the first paragraph of article II, taken alone, 
apparently vests in the United States the exclusive jurisdiction and control over 
the use and diversion of water from Lake Michigan. The second portion of the 
first paragraph may preserve certain rights of injured parties to object to certain 
diversions, but exception is made for “‘cases already existing.’’ Since more water 
was being diverted at Chicago when the treaty became effective in 1909 than the 
2,500 cubic feet per second now sought to be diverted under H. R. 2, Chicago diver- 
sion is clearly a case already existing within the meaning of the exception. Thus 
the first paragraph of article II, taken as a whole, appears to grant exclusive 
jurisdiction over the matter to the United States. 

The second paragraph of article II preserves the right, if any, of Canada to 
object to diversions from Lake Michigan which are productive of material injury 
to its navigation interests. On the findings of either International Lake Ontario 
Board of Engineers or the United States Army Engineers, the proposed Chicago 
diversion would not result in material injury to Canadian navigational interests. 

Considering article II as a whole, it can therefore be strongly argued that its 
overall effect is to vest exelusive jurisdiction and control over the proposed 
Chicago diversion in the United States, regardless of whether Canada would have 
had a right to object under international law independent of the treaty. Asa 
corollary, by entering into the 1909 treaty, Canada has waived any rights under 
international law to object to any diversions from Lake Michigan except those 
which would be productive of material injury to navigation. 

There is contrary opinion, to the effect that international law governs regardless 
of the article II provisions. As an example: 

“So far as the Chicago diversion is concerned, the effect of the (1909) treaty 
is clearly to preserve the existing rights of the parties under the general rules of 
international law.’’ H. A. Smith, the Chicago Diversion (10 British Yearbook of 
International Law 144 at 148 (1929)). 

See the extract from Anderson, records 1909-11 quoted as note 82 in the 
article of James Simsarian entitled ‘‘The Diversion of Waters Affecting the United 
States and Canada’”’ (32 American Journat International Law 488 at 506 (1938)). 
There Chandler P. Anderson, the American delegate in the treaty negotiation, writ- 
ing Robert Lansing, Secretary of State, stated that Anderson’s correspondence 
with his Canadian counterpart and article II as agreed to by the two delegates 
imposed no restriction with reference to diversion of water from Lake Michigan 
for the Chicago Drainage Canal, nor did Great Britain surrender any right which 
it may have had to object to any interference with or diversion of such water in 
case the effect would be productive of material injury to the navigation interests 
on the Canadian side of the boundary. 

This committee is not able, on the basis of its present study, to render a definite 
opinion that article II determines the rights of the two countries in this problem, 
affirmatively granting power to the United States. It may be that article II 
leaves the rules of international law in force. Our conclusions as to the effect 
of international law, however, assuming its applicability, make unnecessary and 
final decision on that point. The committee also recognizes that even if article IT 
does grant exclusive power over the question to our Government, the United 
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States, in exercising that power, might not desire to act contrary to any accepted 
principles of conduct among nations, if such principles would dictate a different 
result. We, therefore, proceed to discuss the principles of international law 
which bear upon water diversion questions and to ask whether the proposed 
Chicago diversion is not proper under prevailing rules of international law. 


B. International law, independent of the 1909 treaty, prevails, still the proposed 
diversion is proper 

It is the conclusion of the committee that, even if article II of the 1909 treaty 
does not give the United States exclusive jurisdiction over Lake Michigan diver- 
sion, the proposed diversion conforms to accepted principles of international law. 
There have been two views on the principles of international law involved. One, 
the older view, is that of absolute territorial sovereignty. Its proponents state 
that when a waterway crosses two or more countries in succession, each of the 
countries traversed possesses complete ownership and jurisdiction of that section 
flowing through its territory. The other and newer view, which is strongly 
favored by most international legal scholars, is the rule of equitable apportion- 
ment. This doctrine requires that where several nations have an interest in a 
common waterway, each nation should get an equitable share of the common water. 

The old territorial sovereignty view was at one time adhered to by the United 
States. See the opinion of United States Attorney General Harmon (21 Op. 
Atty. Gen. 267 (1895)). The United States subsequently repudiated the Harmon 
view and in 1944 the United States entered into a treaty with Mexico relating to 
the use of certain rivers. It was ratified by the Senate. This treaty involves 
a recognition of equitable apportionment of waters as a governing principle. In 
recommending ratification of the treaty of 1944 the Secretary of State said that 
it ‘‘must be realized that each country owes to the other some obligation with 
respect to the waters of these international streams.’”’ See, generally, the reported 
hearings before the Senate Committee on Foreign Relations on treaty with 
Mexico relating to the utilization of the waters of certain rivers, 79th Congress, 
lst session, part 1, 19 (1945). This newer position taken by the United States 
brought it in line with the decisions of the United States Supreme Court in 
determining water apportionment problems among the States, Wyoming v. 
Colorado (286 U. S. 494 (1931); Kansas v. Colorado (206 U.S. 46 (1906)). The 
United States view likewise came into conformity with preponderant opinions 
elsewhere in the world. England and Canada have long adhered to the doctrine 
of equitable apportionment. 

Under either view the proposed Chicago diversion is permitted. Absolute 
territorial sovereignty would allow the diversion of 1,000 cubic feet per second 
or any other amount. 

Under the new accepted rule of equitable apportionment the proposed diversion 
would likewise be proper. This is evident when consideration is given to the 
factors involved in making an equitable apportionment. These factors, as out- 
lined in the report of the International Law Association on the Dubrovnik con- 
ference in 1956 (art. V) are: 

(a) The right of each State to a reasonable use of the water. 

(b) The extent of the dependence of each State upon the waters of that river. 

(c) The comparative social and economic gains accruing to each and to the 
entire river community. 

(d) Preexistent agreements among the States concerned. 

(e) Preexistent appropriation of water by one State. 

The three primary factors set out above which indicated that Chicago diversion 
is proper under the rule of equitable apportionment are: (a) social needs of the 
entire river community, primarily sanitation, (6) preexistent appropriation of 
water by Chicago diversion, and (c) reasonable use of water, i. e., damage resulting 
in de minimis. 

(1) The Social Needs—Sanitary Purposes.—The paramount interest of society 
in health and sanitation urges strongly that diversion which benefits health of 
a nation should be permitted. 

A primary purpose of the Chicago diversion is cleansing of the Illinois Waterway 
and the sanitary removal of waste from the Chicago metropolitan area. Chicago’s 
sewage now receives, and has since the 1940’s received maximum treatment (see 
committee’s report), but some effluent remains after treatment. The additional 
diversion should assist materially in the removal of this effluent. Such assistance 
is of great importance to the health of the residents along the Illinois Waterway 
and to the crews employed on craft passing through it. 
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It is significant to note that article VIII of the 1909 treaty which grants juris- 
diction over boundary waters to the International Joint Commission specifically 
gives preference to diversions for domestic and sanitary purposes over considera- 
tions of navigation and power. The treaty is expressive of an international 
policy which should be accorded some weight in arriving at an equitable water 
distribution as between the competing factors of Chicago’s needs and St. Lawrence 
power potential and the minimal effect upon navigation. 

(2) Preeristent appropriation at Chicago.—The proposed legislation seeks a 
diversion of an additional 1,000 cubic feet per second, or a total of 2,500 cubic 
feet per second, substantially under the 8,500 cubie feet per secend to 10,000 
cubie feet per second which were previously diverted. The diversion of waters 
from Lake Michigan commenced in 1899 and has continued to the present date in 
amounts varying from a maximum of 10,000 cubic feet per second to the present 
diversion of 1,500 cubic feet per second. Canada had no part in the procedure by 
whieh this diversion was decreased. The decrease was ordered by the United 
States Supreme Court upon objections by four States, on the ground that the 
diversion authorized by the Secretary of War exceeded his powers. Since the 
time in 1938 when reduction to 1,500 cubic feet per second was achieved, the 
Court has kept jurisdiction over the case and as recently as 1957 has allowed a 
temporary increase upon cause shown. 

(3) Reasonable usage—i. e., no substantial injury.—International law uses the 
doctrine of substantial injury as the common law uses the doctrine of de minimus 
non curat lex. 

The proposed diversion appears to be nominal. This committee has not 
undertaken to discuss the merits of the proposed diversion or to evaluate technical 
data submitted by various interested parties. However, the attention of the 
committee has been called to a comprehensive report by the division engineer, 
north central division, Corps of Engineers, United States Army, addressed to the 
Secretary of the Army, dated January 29, 1957. This report was prepared in 
response to the suggestion contained in the President’s veto message dated 
August 9, 1956, of H. R. 3210. The report reflects a study covering the effect of 
both a temporary 3-year diversion and a permanent diversion of an additional 
1,000 cubic feet per second. 

This engineering report evaluates the quantum of effect of the proposed diver- 
sion on hydroelectric power, Great Lakes shipping and onshore properties. It 
finds that most of the results are too slight to be measured and those which are 
measurable seem indeed to be very nominal. Since, under the doctrine of equit- 
able apportionment. Canada could object only to damage which is material, it 
would appear that the maxim of de minimus is properly applicable. 


C. The authorization of additional diversion at Chicago should have no legal effect 
upon the right of the United States to object to the proposed diversion by Canada 
from the Columbia River 


Tt has been intimated (see, for example, the Financial Post, Toronto, February 
9, 1957) that the allowance of additional diversion at Chicago might prejudice 
the United States in its dispute with Canada over the proposal of the latter to 
divert 15 million acre-feet annually from the Columbia River Basin. The argu- 
ment, briefly put, is that vital power interests of the United States in the Colum- 
bia Basin will be jeopardized for, if the United States as upper riparian sovereign 
diverts water at Chicago, and at the same time argues that Canada as upper 
riparian sovereign cannot divert in the Kootenai-Columbia system. 

In the opinion of the committee, the factual situations in the two areas are not 
analogous. The amount of diversion at Chicago is insignificant when compared 
to the amounts mentioned in the Kootenai-Columbia area. The relative power 
loss at Niagara is slight by comparison. Under the rule of equitable apportion- 
ment, now supported by most writers, by our Government since 1944 and by the 
Canadian Government for many years previously, the diversion at Chicago 
would be proper. Measured by the same standards, the propriety of the pro- 
posed Columbia River diversion is questionable. The enormity of the power 
uses at the Grand Coulee Dam and elsewhere on the American side demonstrate 
that damage resulting from so large a diversion would necessarily be, at the very 
least, substantial. Hence, the de minimus principle is not involved. 

Further, article II of the 1909 treaty offers no protection to Canada against 
complaints by citizens who might be injured by a Columbia River diversion. 
With respect to Chicago diversion, however, any legal remedy is precluded for 
cases already existing. 

Respectfully submitted. 

COMMITTEE ON INTERNATIONAL AND ForREIGN Law, 
CxuicaGo Bar ASSOCIATION, 
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APPENDIX C 


IN THE SUPREME CouRT OF THE UNITED STATES 


~ 


October Term, 1957 


SraTes OF Wisconsin, MINNESOTA, OHIO AND PENNSYLVANIA, COMPLAINANTS, 
vs. STATE OF ILLINOIS AND THE METROPOLITAN SANITARY DISTRICT OF GREATER 
CuicaGo, DEFENDANTS, No. 2 Original 

State OF MicHIGAN, COMPLAINANT, vs. STATE OF ILLINOIS AND THE METRO- 
POLITAN SANITARY District OF GREATER CHICAGO, ET AL., DEFENDANTS, 
Srates or Missouri, Kentucky, TENNESSEE, LovuiIsIANA, MISSISSIPPI AND 
ARKANSAS, INTERVENING DEFENDANTS, No. 3 Original 

State or NEw York, COMPLAINANT, vs. STATE OF ILLINOIS AND THE METROPOLI- 
TAN SANITARY District OF GREATER CHICAGO, ET AL., DEFENDANTS, No. 4 
Original 


BRIEF IN OPPOSITION TO THE MOTION OF THE STATE OF NEW 
YORK AND TO THE APPLICATION OF THE STATES OF WISCONSIN, 
MINNESOTA, OHIO, PENNSYLVANIA, MICHIGAN, AND NEW YORK 


LATHAM CAsTLE, Altorney General, State of Illinois. 

WIiLuiAM C. WINES, Assistant Attorney General, State of Illinois. 

RussELL W. Root, Attorney, The Metropolitan Sanitary District of Greater 
Chicago. 

LAWRENCE J. FENLON, Principal Assistant Attorney, The Metropolitan Sanitary 
District of Greater Chicago. 

Josepu B. FLemine, Josepn H. Pieck and Tuomas M. Tromas, of KIRKLAND, 
FLEMING, GREEN, Martin & Euuis, Altorneys for the Defendants. 


INDEX 
Introductory Statement. 
Argument: 

I. The Right to Discharge Domestic Pumpage Into the Drainage Canal Was Expressly Upheld in 
the 1930 Decision and the Issue Raised in the Motion and Application Is Not Within the Frame- 
work of Matters Left Open for Consideration. 

II. Congress Has Authorized the Discharge of Domestic Pumpage Into the Canal for the Illinois 
Waterway. 

III. Assumed Population Growth Is Not Ground For the Relief Asked and, On the Basis of Experi- 
ence, Will Result in an Insubstantial Increase in Domestic Pumpage and an Insignificant 
Reduction in Lake Levels. 

IV. The Application Is Predicated On the Erroneous Assumption that Recent Studies Have Estab- 
lished a Diversion of 1500 c. f.s. Without Domestic Pumpage to Be Adequate for Navigation 
in the Illinois Waterway. 

V. Waterpower and Seaway Projects Authorized After 1930 Afford No Grounds for Abrogating the 
Provisions of the 1930 Decree and the Rivers and Harbors Act of 1930 Authorizing the With- 
drawal of Water for Domestic Pumpage for Navigation Purposes in the Illinois Waterway. 

VI. The Experience of Smaller Communities Which Have No Choice But to Return Water Used for 
Domestic Pumpage to Its Source Does Not Furnish a Standard for the Defendants to Follow. 

VII. Complainants’ Request for a Declaration by This Court Affecting Contemplated Congressional 
Action Should Not Be Granted. 
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IN THE SUPREME CouRT OF THE UNITED STATES 
October Term, 1957 


States oF Wisconsin, MINNEsoTA, OHIO AND PENNSYLVANIA, COMPLAINANTS, 
vs. STATE OF ILLINOIS AND THE METROPOLITAN SANITARY DistTRICT OF GREATER 
Cuicaco, Derenpants, No. 2 Original 


Strate oF MicHican, COMPLAINANT, vs. STATE OF ILLINOIS AND THE METROPOLI- 
TAN SANITARY District oF GREATER CHICAGO, ET AL., DEFENDANTS, STATES 
oF Missourl, Kentucky, TENNESSEE, LOUISIANA, MISSISSIPPI AND ARKAN- 
SAS, INTERVENING DEFENDANTS, No. 3 Original 


SrateE oF New York, CoMPLaINANtT, vs. STATE oF ILLINOIS AND THE METRO- 
POLITAN SANITARY District OF GREATER CHICAGO, ET AL., DEFENDANTS, 
No. 4 Original 

BRIEF IN OPPOSITION TO THE MOTION OF THE STATE OF NEW 
YORK AND TO THE APPLICATION OF THE STATES OF WISCONSIN, 
MINNESOTA, OHIO, PENNSYLVANIA, MICHIGAN, AND NEW 
YORK. 


To the Honorable the Chief Justice and the Associate Justices of the Supreme Court 
of the United States: 

The State of Illinois and The Metropolitan Sanitary District of Greater Chicago 
submit that the motion of the State of New York for a modification of the decree of 
April 21, 1930 and the application filed by the States of Wisconsin, Minnesota, 
Ohio, Pennsylvania, Michigan, and New York, for a reopening and amendment 
of the decree so as to require the return to Lake Michigan of the water taken 
therefrom as domestic pumpage, or, in the alternative, for the appointment of 
and reference to a Special Master, should be denied. The facts set forth in the 
motion and application, together with indisputable facts of public record, show 
that no ground exists for a modification, reopening, or amendment of the decree 
or for other relief. 

INTRODUCTORY STATEMENT 


On April 21, 1930, this Court entered a decree in these causes which enjoined 
the defendants on and after December 31, 1938 from diverting any of the waters 
from the Great Lakes-St. Lawrence System or watershed through the Sanitary 
and Ship Canal, known as the Drainage Canal, in excess of an annual average of 
1500 c. f. s. (cubic feet per second) in addition to domestic pumpage. (Wisconsin 
_ Illinois, 281 U. S. 179, 201 (1930).) 

To carry out the provisions of the decree, The Metropolitan Sanitary District 
of Greater Chicago (formerly the Sanitary District of Chicago) has completed 
construction of vast sewage treatment projects, consisting of sewage treatment 
plants, intercepting sewers, and sewage pumping stations, at a cost of $316,935,000. 
(Hearings, Subcommittee of Senate Committee on Public Works on H. R. 3210, 
S. 1772, S. 2250, 84th Cong. Second Sess. pp. 18-19.) 

Paragraph 4 of the decree provides (Wisconsin v. Illinois, 281 U. 8. 179, 201 
(1930)): 

“That the provisions of this decree as to the diverting of the waters of the Great 
Lakes-St. Lawrence system or watershed relate to the flow diverted by the 
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defendants exclusive of the water drawn by the City of Chicago for domestic 
water supply purposes and entering the Chicago River and its branches or the 
Calumet River or the Chicago Drainage Canal as sewage. The amount so 
diverted is to be determined by deducting from the total flow at Lockport the 
amount of water pumped by the City of Chicago into its water mains and as so 
computed will include the run-off of the Chicago and Calumet drainage area.”’ 

Water taken by the City of Chicago, and other municipalities in the drainage 
district, for domestic and sanitary purposes, and turned into the canal after 
treatment through sewers operated by the Sanitary District, is known as ‘“‘domes- 
tic pumpage.”’ (Report of Special Master Charles E. Hughes, filed November 23, 
1927, p. 75; Report of Special Master Charles E. Hughes on Re-Reference, filed 
December 17, 1929, pp. 91, 120, 143; Wisconsin v. Illinois, 281 U. 8. 179, 199 
(1930).) Domestic pumpage includes water used by the inhabitants for drinking, 
cooking, washing, sanitation and other household uses, fire fighting, and industrial 
uses. 

The Drainage Canal, which reversed the flow of the Chicago River so that it 
flowed away from Lake Michigan instead of into the Lake, was opened in 1900. 
(Master’s 1927 Report, 18; Wisconsin v. Illinois, 278 U. 8. 367, 403.) The cost 
of the Drainage Canal was approximately $82,000,000. (Hearings, Subcom- 
mittee of Senate Committee on Public Works on H. R. 3210, S. 1172, 8. 2250, 
84th Cong. 2nd Sess. 18, (1956).) 

Between 1910 and 1923, intercepting sewers were constructed, at a cost of 
$109,021,613, to discharge the sewage from the area into the Chicago River 
instead of Lake Michigan. (Master’s 1927 Report 20-21; Wisconsin v. Illinois, 
278 U.S. 367, 404 (1929).) 

The complainants, in the motion and application now on file, do not challenge 
the diversion of 1500 ec. f. s. or the reversal of the flow of the Chicago River. 
(Application IX, 17, Argument, 38.) But they attack that part of the decree 
of April 21, 1930 which authorizes the discharge of water used for domestic pump- 
age into the Chicago River and thence into the Drainage Canal, instead of Lake 
Michigan. 

The motion and the application differ in their allegations and in their prayers 
for relief, but they are alike in their demand that the defendants discontinue 
discharging domestic pumpage, 7. e., any of the treated effluents emanating 
from the Sanitary District sewage treatment facilities, into the Drainage Canal. 
They demand that such treated sewage effluent be dumped into Lake Michigan, 
the source of Chicago’s water supply. 

The effect would be not only to risk the pollution of the water on Chicago’s 
lake front and of Chicago’s water supply, complete purification of sewage effluent 
not being presently possible, but to compel the Sanitary District and the City 
of Chicago to rearrange its sewage facilities and construct new works and tunnels 
at tremendous cost. Regardless of cost and inconvenience to the defendants, 
and regardless of the threatened pollution of the lake, the complainants, after 
long acquiescence in the present program, now ask the Court to make a revolu- 
tionary change in the decree and order the defendants to undo portions of vast 
and costly projects undertaken and completed both before the 1930 decree and 
thereafter in compliance with its terms. (Application p. 36.) 

In paragraph 7 of the decree (281 U.S. 179, 202), this Court retained jurisdiction 
of the suits for the purpose of any order or direction, or modification of the decree, 
or any supplemental decree, which it might deem at any time to be proper in rela- 
tion to the subject matter in controversy. 

At the time the decree of April 21, 1930 was entered, Congress had not legislated 
on the subject of the diversion and this Court in its 1930 opinion (281 U.S at 
pp. 198-199) stated that its action and all action of the parties would “‘be subject, 
of course, to any order that Congress may make in pursuance of its constitutional 
powers and any modification that necessity may show should be made by this 
Court.” 

A short time after the decree was entered, Congress, on July 3, 1930, passed 
the Rivers and Harbors Act (c. 847, 46 Stat. 929) which expressly authorized for 
navigation purpgses of the Illinois Waterway the withdrawal by the defendants 
of water from Lake Michigan, including water for domestic pumpage, which was 
allowed by the decree of April 21, 1930. This affirmative action by Congress is 
now in full force and effect. 

The defendants contend that the pending motion and application are fatally 
defective and should be denied and dismissed on the grounds that they do not 
present a matter of which the Court can take judicial cognizance for the following 
reasons: 
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(1) In retaining jurisdiction of the ‘subject matter in controversy’, this Court 
did not intend to invite a rehearing of issues of law or fact which were adjudicated 
in its 1930 decision; the right of the defendants to withdraw water from Lake 
Michigan for domestic purposes and discharge the effluent into the Chicago River 
and the Drainage Canal was finally adjudicated by the 1930 opinion. 

““(2) Neither the motion nor the application present material facts which were 
not before the Court in 1930. The population growth was projected with reason- 
able accuracy in the hearings before the Special Master in 1929. The amount 
of water withdrawn from Lake Michigan for domestic pumpage is substantially 
the same today as it was in 1930 when the decree was entered. No changed con- 
ditions or circumstances unforeseen in 1930 are presented by the complainants 
which warrant a reopening, amendment, or modification of the decree, or the 
appointment of a Special Master. 

(3) The amount of water now being withdrawn from Lake Michigan by the 
defendants, including domestic pumpage, has been authorized by Congress for 
the Illinois Waterway. This Congressional action, to which complainants do 
not refer, authorizes the discharge of domestic pumpage into the Drainage Canal, 
as a part of the Lakes to the Gulf waterway, for navigation purposes pursuant to 
its paramount power over navigable water of the United States.” 

Because the foregoing points can be established by the record as it now stands 
and by public records of which this Court may take judicial notice, no purpose 
will be served by referring these causes to a Master. 

A decree in which jurisdiction is retained should not be modified without a 
showing of changed conditions or the springing up of unforeseen circumstances, 
or a showing that the modification would effectuate the basic purpose of the 
decree. (United States v. Swift & Co., 286 U.S. 106 (1932); Chrysler Corporation 
v. United States, 316 U. S. 556 (1942); Donaldson, Postmaster General v. Read 
Magazines, Inc., 333 U.S. 178, 184 (1948); U. S. Gypsum Co. v. National Gypsum 
Co., 352 U. S. 457, 463, 464, 474 (1957).) The motion and application have not 
met that burden. 

In support of the reasons above set forth for denial of the pending motion and 
application, the defendants respectfully submit the following argument. 


ARGUMENT 


I, THE RIGHT TO DISCHARGE DOMESTIC PUMPAGE INTO THE DRAINAGE CANAL WAS 
EXPRESSLY UPHELD IN THE 1930 DECISION, AND THE ISSUE RAISED IN THE MOTION 
AND APPLICATION IS NOT WITHIN THE FRAMEWORK OF MATTERS LEFT OPEN 
FOR CONSIDERATION 


New York’s motion asserts (p. 3): 

‘The original complaints in these actions did not demand that the water taken 
from Lake Michigan as domestic pumpage be returned to the Lake. This Court, 
therefore, rejected the demands which complainants made upon the argument for 
such return.” 

Significantly, the application now filed by all the original complainants, includ- 
ing the State of New York, does not contain a similar representation concerning 
the reason for the rejection. The fact is that such demands were not rejected 
because of a failure to include them in the original bills of complaint. 

Referring to the prayers in the bills of complaint in the original suits, Mr. Chief 
Justice Taft said (278 U. S. 367, 399, 400): 

“These are amended bills by the States of Wisconsin, Minnesota, Michigan, 
Ohio, Pennsylvania and New York, praying for an injunction against the State 
of Illinois and the Sanitary District of Chicago from continuing to withdraw 8,500 
cubic feet of water a second from Lake Michigan at Chicago. 

“* * * The bills prayed that the defendants be enjoined from permanently di- 
verting water from Lake Michigan or from dumping or draining sewage into its 
waterways which would render them unsanitary or obstruct the people of the 
complainant States in navigating them.” 

The Special Master in his 1927 Report summarized the pravers of the amended 
bills of complaint of the States of Minnesota, Ohio, and Pennsylvania, filed Octo- 
ber 5, 1925, as follows (p. 7): 

“The amended bill seeks an injunction restraining the defendants from causing 
any water to be taken from Lake Michigan, in such manner as permanently to 
divert the same from the lake. There is a further prayer that, if the Sanitary 
and Ship Canal shall be used as a navigable waterway of the United States and 
be subject to the same control on the part of the United States as other navigable 
waterways, the defendants shall be restrained against permanently diverting 
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any water from Lake Michigan in excess of the amount which the Court shall 
determine to be reasonably required for navigation in and through said canal 
and the connecting waters to the Illinois and Mississippi Rivers, without injury 
to the navigable capacity of the Great Lakes and their connecting waters. It is 
also prayed that the defendants be restrained from dumping or draining into the 
Sanitary District Canal any sewage or waste in such quantity and manner as 
excessively to pollute and render the canal, the Chicago, Des Plaines and Illinois 
Rivers, unsanitary and injurious to the people of the complainant States navigating 
said waterways.” 

The State of Michigan in its bill of complaint, filed in this Court on March 8, 
1926 and the State of New York in its bill filed October 22, 1926 prayed for the 
same relief. (Master’s 1927 Report, 9.) 

In discussing the demands of the complainants, at the hearings, as distinguished 
from the prayers of the bills of complaint, the Special Master in his 1929 Report 
after thorough consideration made all-important findings and reached certain 
conclusions which the State of New York fails to include in Appendix A of its 
motion. Movant’s Appendix A purports to contain the pertinent portions of 
the Special Master’s Report, but the following findings on domestic pumpage, 
at pages 120-122, are omitted: 

‘““Pumpage. ‘The complainants ask that all flow at Lockport be enjoined from 
the date fixed for the completion of the sewage treatment works. This would 
mean not only the entire cessation of the diversion by the Sanitary District, in the 
sense in which that term is used by the War Department, but also the termination 
of the discharge at Lockport of the pumpage, that is, of the water taken by the 
City of Chicago from Lake Michigan and entering the Chicago River and the 
Drainage Canal as sewage. 

“So far as this pumpage is concerned, the question is merely incidental to that 
relating to the diversion by the Sanitary District. These bills were brought to 
restrain the abstraction of water from Lake Michigan by the Sanitary District, not 
to challenge the right of the City of Chicago, to take water from the Lake for its 
water supply. Nor can the bills be regarded as presenting a cause of action based 
on the charge that the City of Chicago was taking more water from the Lake for 
appropriate domestic uses than it was entitled to take. The City of Chicago was 
not made a party to these suits, its entry as a party has been successfully resisted 
by the complainants, and whatever may be the effect of the proceedings against the 
State of Illinois, as the responsible creator and governor of the municipal cor- 
poration, that State has not been called upon to answer on the theory that the 
mere taking of water by the city for the ordinary uses of its inhabitants consti- 
tuted an actionable wrong. In its opinion, this Court described these bills as 
brought ‘for an injunction against the State of Illinois and the Sanitary District 
of Chicago from continuing to withdraw 8,500 cubic feet of water a second from 
Lake Michigan at Chicago’ (278 U. S. 367, 399). This amount of 8,500 ec. f. s. is 
the diversion by the Sanitary District allowed by the permit of March 3, 1925, 
exclusive of pumpage. 

“Furthermore, it is not regarded as open to serious question that the City of 
Chicago, under authority of the State, has the riparian right to take water from 
Lake Michigan for the ordinary uses of its inhabitants. That would not be, 
per se, an unreasonable use. And if it were sought to prevent an abuse of that right 
through the taking of an unreasonable amount, it would be necessary to present 
that issue in an appropriate manner. (City of Canton v. Shock, 66 Ohio State, 19; 
Minneapolis Mill Co. v. Board etc. of St. Paul, 56 Minn. 485; City of Philadelphia v. 
Collins, 68 Pa. 106; City of Auburn v. Union Water Power Co., 90 Maine, 576; 
Barre Water Co. v. Carnes, 65 Vt. 626; Fisk v. Hartford, 70 Conn. 720.) 

“If the City of Chicago is entitled to take its water supply from Lake Michigan 
for the ordinary and reasonable uses of its inhabitants, it cannot be said that the 
State or the City is subject to any established rule of law which requires it to turn 
into the Lake what is no longer water but sewage or the effluent of sewage treat- 
ment plants. If there were a way of destroying the sewage or sewage effluent alto- 
gether, or evaporating it, it does not appear that the State or the City would 
violate any right of the complainants in doing so (Fisk v. Hartford, 69 Conn. 375). 
The question in these suits concerns the diversion by the Sanitary District and 
not the pumpage independently considered. 

‘But, as there is no means known at present of otherwise disposing of the effluent 
from the sewage treatment plants, when the sewage disposal program has been 
fully carried out, it is assumed that the effluent must be turned into the Drainage 
Canal and Chicago River, thence to be discharged at Lockport, the western term- 
inus of the Canal, or be carried into Lake Michigan. The question of the dis- 
position of the effluent from the sewage treatment plants thus demands considera- 
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tion in connection with the award of relief as to the diversion by the Sanitary 
District.” P 

The Master thus decided (1) that the prayers of the bills of complaint, as dis- 
tinguished from the demands made by the complainants at the hearings, did not 
challenge the right of the City to take water from the Lake; (2) that the City has 
a right to take water from the Lake for the ordinary uses of its inhabitants; 
(3) that neither the State nor the City is required by law to return sewage effluent 
to the Lake; (4) that if it were sought to prevent an abuse of the right to the water 
through the taking of an unreasonable amount, it would be necessary to present 
that issue in “‘an appropriate matter’’; and (5) that the question of the disposition 
of the effluent from domestic pumpage after treatment had to be disposed of. 

This Court in its 1930 decision, reported in 281 U.S. 179, adopted the Master’s 
conclusions and went two steps further. Its decision did not turn on the point, 
as stated in the New York motion, that the return of domestic pumpage to the 
Lake was not demanded in the bills of complaint. Rather, the Court held squarely 
(1) that the demands of the complainants were excessive upon the facts in the 
case, and (2) that the demands should not be pressed ‘“‘without regard to relative 
suffering and the time during which the complainants have let the defendants go 
on without complaint.’”’ These holdings are contained in the following salient 
portion of the Court’s opinion (281 U. S. 179, 199), immediately preceding the 
excerpt quoted at pages 3 and 4 in the motion of the State of New York: 

“The complainants demand that this diversion cease, and the canal be closed 
at Lockport, with an incidental return of the Chicago River to its original course. 
They also argue that what is called the domestic pumpage after being purified in the 
sewage works be returned to the Lake. These demands seem to us excessive upon 
the facts in this case. The Master reports that the best way of preventing the 
pollution of navigable waters is to permit an outflow from the Drainage Canal at 
Lockport, and that the interests of navigation in the Chicago River as a part 
of the port of Chicago will require the diversion of an annual average of from 
1,000 c. f. s. to 1,500 ce. f. s. in addition to domestic pumpage after the sewage 
treatment program has been carried out. The canal was opened at the beginning 
of the century, thirty vears ago. In 1900, it already was a subject of litigation in 
this Court. The amount of water ultimately to be withdrawn unless Congress 
may prescribe a different measure is relatively small. We think that upon the 
principles stated in Missouri v. Illinois, 200 U. 8. 496, 520, et seq., the claims 
of the complainants should not be pressed to a logical extreme without regard to 
relative suffering and the time during which the complainants have let the defend- 
ants go on without complaint.’”’” [Emphasis added.] 

The foregoing statement from this Court’s opinion, to which the State of 
New York does not refer, shows conclusively that the Court fully considered and 
rejected the contention, now being reasserted, that all water used for domestic 
pumpage should be returned to Lake Michigan. 

If protracted acquiescence by the complainants in the Sanitary District sewage 
disposal system constituted a bar to their demand in 1929 and 1930 that the 
effluent from all domestic pumpage should be returned to the Lake, such acquies- 
cence is even more clearly a bar today. 

Earlier in the opinion the Court had said, at page 199, that its action would 
be subject to any modification that ‘‘necessity may show should be made.’”’ And 
in the portion of the opinion quoted in the New York motion (pp. 3-4) the Court 
said, “If the amount withdrawn should be ercessive, it will be open to complaint’’; 
also, that “whether the right for domestic use extends to great industrial plants 
within the District has not been argued but may be open to consideration at 
some future time.” (Italics supplied.) 

The matters 1eft open to “‘complaint’”’ and “consideration at some future time” 
are thus clearly defined, but defendants submit that the right to “domestic pump- 
age”’ for ordinary use and the discharge of the effluent into the canal, is settled by 
the opinion and decree of this Court. 

Examples of “necessity”? that may be shown and acted upon appear in the 
orders of this Court entered on December 17, 1956 and January 28, 1957. In the 
first order, additional diversion was allowed for 45 days, until January 31, 1957 
“in view of the emergency in navigation caused by low water in the Mississippi 
River.” (Wisconsin v. Illinois, 352 U. 8. 945.) The second order extended the 
period for additional diversion not to exceed an average of 8,500 c. f. s., for the 
same reason, to and including February 28, 1957. Wisconsin v. Illinois, 352 
U. S. 983. 

But the relief sought in the motion and application now on file extends far 
beyond the modification or supplementation contemplated by the decree of 1930. 
The complainants do not charge an abuse of the defendants’ right to domestic 
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pumpage nor do they ask for a consideration of the right as applied to “great 


industrial plants,’’ separate and apart from pumpage for ‘‘domestic’’ purposes. 


Instead they seek a cessation of all domestic pumpage which is not returned to 
the Lake, contrary to the basic purpose and intent of the decree and the final 
determination on this phase of the suits as contained in paragraphs 1, 2, 3 and 4 
of the decree of 1930. 

Of significance, also, is the fact that the Special Master’s recommendation that 
provision should be made for ‘‘further examination,” referred to in paragraph 8 
of the motion, relates only to the amount of “diversion’’ allowed—not to domestic 
pumpage. (Appendix A, Motion pp. 17-18.) The term “diversion’’ as used by 
the Special Master and by the Court in its final opinion and decree does not 
include domestic pumpage which is allowed in addition to the direct diversion. 
(Appendix A, Motion p. 16, pars. 10, 11; p. 21, par. 11.) 

Defendants therefore respectfully submit that the issue raised in the motion and 
the application, is not within the purview of those matters not finally resolved by 
this Eorei in 1930. Rather, the right of the defendants to withdraw water for 
domestic purposes and discharge the effluent into the Drainage Canal has been 
litigated and finally decided and should not be relitigated 28 years after that 
decision. 


Il. CONGRESS HAS AUTHORIZED THE DISCHARGE OF DOMESTIC PUMPAGE INTO THE 
CANAL FOR THE ILLINOIS WATERWAY 


Contrary to the statement in paragraph V of the application (p. 11), the amount 
of withdrawal allowed by the 1930 decree of this Court pertained only to the 
navigation needs of the Chicago River as a part of the Port of Chicago and did 
not pertain to the Illinois Waterway. (278 U.S. 367, 418; Master’s 1929 Report, 
126.) 

But the Congress, shortly after the entry of the 1930 decree, passed the Rivers 
and Harbors Act of July 3, 1930 (ce. 847, 46 Stat. 929) which deals with the water- 
way. The Act expressly authorizes, by reference to the 1930 decree, the with- 
drawal of 1500 c. f. s., in addition to domestic pumpage, for navigation purposes 
of the through Illinois Waterway. The pertinent portion of the Act is as follows: 

“THlinois River, Illinois, in accordance with the report of the Chief of Engineers, 
submitted in Senate Document Numbered 126, Seventy-first Congress, second 
session, and subject to the conditions set forth in his report in said document, 
but the said project shall be so constructed as to require the smallest flow of water 
with which said project can be practically accomplished, in the development of a 
commercially useful waterway: Provided, That there is hereby authorized to be 
appropriated for this project a sum not to exceed $7,500,000: Provided further, 

hat the water authorized at Lockport, Illinois, by the decree of the Supreme Court 
of the United States, rendered April 21, 1930, and reported in volume 281, United 
States Reports, in Cases Numbered 7, 11, and 12 Original—October term, 1929, of 
Wisconsin and others against Illinois, and others, and Michigan against Illinois and 
others, and New York against Illinois and others, according to the opinion of the 
court in the cases reported as Wisconsin against Illinois, in volume 281, United 
States, page 179, is hereby authorized to be used for the navigation of said waterway; 
Provided further, That as soon as practicable after the Illinois waterway shall 
have been completed in accordance with this Act, the Secretary of War shall cause 
a study of the amount of water that will be required as an annual average flow 
to meet the needs of a commercially useful waterway as defined in said Senate 
document, and shall, on or before January 31, 1938, report to the Congress the 
the results of such study with his reeommendations as to the minimum amount 
of such flow that will be required annually to meet the needs of such waterway 
and that will not substantially injure the existing navigation on the Great Lakes 
to the end that Congress may take such action as it may deem advisable.” 
{Italics supplied. ] 

In Wisconsin v. Illinois, 289 U. 8. 395, 403-404 (1933), the Court held that by 
this Act the Congress took no action which affected the operation of the 1930 
decree. Nevertheless, the Court recognized that the Congress had authorized for 
the Illinois Waterway the withdrawal permitted by the decree for the Port of 
Chicago. 

The Rivers and Harbors Act of 1930 was the culmination to a series of Acts 
which made the Illinois Waterway from the Port of Chicago to Grafton, Illinois, 
a federal navigation project. When completed with federal funds, the water- 
way was opened for navigation on March 1, 1933. (House Document 184, 73rd 
Cong. 2nd Sess., pp. 3, 35, 39.) 
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A sketch of the Illinois Waterway is included as Appendix A in the appendix 
attached for the convenience of the Court. 

Because no study had been made of the annual average flow required to meet 
the needs of the Illinois Waterway, as distinguished from the Chicago River as 
a part of the Port of Chicago, Congress in the Rivers and Harbors Act of 1930, 
above quoted, authorized a study to be made to determine the amount of water 
required. In the meantime, pending the study to be made, Congress authorized 
the withdrawal of water from Lake Michigan allowed by the decree in these 
causes entered on April 21, 1930, and this authorization is now in force. 

The Constitution of the United States provides that ‘‘the Congress shall have 
power * * * to regulate commerce with foreign nations and among the several 
States * * *.” (Article I, Sec. 8, el. 3.) Gibbons v. Ogden, 22 U. 8. (9 Wheat.) 
1, 196, 197 (1824), held that the power of Congress, then, comprehends naviga- 
tion within the limits of every State in the union; so far as that navigation may 
be, in any manner, connected with commerce among the several States; that the 
power of Congress is complete in itself and may be exercised to the utmost extent, 
and acknowledges no limitations other than are prescribed in the Constitution, 
Such a limitation is found in the Fifth Amendment, that private property shall 
not be taken for public use without just compensation, but the limitation is not 
infringed unless there has been an “actual, permanent invasion of the land, 
amounting to an appropriation of and not merely an injury to the property.” 
(Sanguinetti v. United States, 264 U. S. 146, 149.) Riparian owners have no 
ground for complaint by reason of actual but incidental damage sustained, 
because their ownership is subject to the servitude of the exercise of govern- 
mental power. (United States vy. Commodore Park, Inc., 324 U. S. 386 (1945), 
and authorities cited in the 1927 Report of the Special Master in these causes, 
p. 151.) 

The Special Master, in rejecting the contention of the complainants, in the 
hearings before him, that it is beyond the power of Congress to authorize the 
transfer of water of Lake Michigan from the Great Lakes-St. Lawrence watershed 
to the Mississippi watershed, said (1927 Report, 153): 

“The power to control navigation, comprehended within that commerce, is a 
national power, and for the purposes of this control navigable waters are the public 
property of the nation (Gilman v. Philadelphia, 3 Wall. 713, 725) and subject to 
such restraint as Congress may deem expedient from a national point of view, not 
limited by the interests of any particular port, harbor, state or States, watershed, 
or any territorial division within the national jurisdiction. As Chief Justice 
Marshall said in Gibbons v. Ogden, 9 Wheat. 1,197: ‘If, as has always been under- 
stood, the sovereignty of Congress, though limited to specified objects, is plenary 
as to those objects, the power over commerce with foreign nations, and among the 
several States, is vested in Congress as absolutely as it would be in a single govern- 
ment, having in its constitution the same restrictions on the exercise of the power 
as are found in the Constitution of the United States. The wisdom and the dis- 
cretion of Congress, their identity with the people, and the influence which their 
constituents possess at elections, are, in this, as in many other instances, as that, 
for example, of declaring war, the sole restraints on which they have relied, to 
secure them from its abuse. They are the restraints on which the people must 
often rely solely, in all representative governments.’ ”’ 

As stated by the Special Master in his 1927 Report (p. 157), the recognition of 
the power of Congress to control the diversion of water from Lake Michigan to 
the Mississippi watershed necessarily underlay the decision in Sanitary District v. 
United States, 266 U.S. 405, 426 (1924). The power of Congress to authorize the 
withdrawal of water from Lake Michigan for navigation purposes was recognized 
in Wisconsin v. Illinois, 278 U. S. 367, 417 (1929), and in Wisconsin v. Illinois, 
281 U. 8. 179, 198, 200 (1930). 

It is of the essence of the power of Congress that it has the final determination 
of matters pertaining to navigation. (Master’s 127 Report, 161.) 

A river is a navigable water of the United States within the meaning of the 
acts of Congress. It is patent that the Illinois Waterway is a waterway of the 
United States. The power of the Congress over it is absolute and ‘‘plenary”’. 
(United States v. Appalachian Electric Power Co., 311 U. 8S. 377, 427 (1940); 
United States v. Twin City Power Co., 350 U. 8S. 222 (1956); First Iowa Coop. v. 
Power Comm’n., 328 U. 8. 152, 182 (1946); United States v. Willow River Co., 
324 U.S. 499, 509 (1945); United States v. Commodore Park, Inc., 324 U. 8S. 386 
(1945); Oklahoma v. Guy F. Atkinson Co., 313 U.S. 508 (1941).) 

Congress alone has dominion over navigable waters. In authorizing the with- 
drawal from Lake Michigan allowed by the 1930 decree, Congress stated the 
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purposes to be “for the navigation of said waterway.” (p. 15, supra.) The 
Court cannot inquire into the motives of the members of Congress in passing the 
Act. The fact that purposes other than navigation will also be served could not 
invalidate the exercise of the authority conferred by the Act, even if those other 
purposes, standing alone, would not have justified an exercise of Congressional 
power. (Arizona v. California, 283 U.S. 423, 455-456 (1931).) 

It is therefore submitted that the Rivers and Harbors Act of 1930 settles beyond 
all dispute the right of the defendants to discharge the effluent from domestic 
pumpage into the Chicago River, instead of Lake Michigan, for navigation pur- 
poses of the Illinois Waterway. 

The words of the Special Master in his 1927 Report (p. 154) on this preeise issue 
are particularly apt. 

“If Congress decided that it was in the interest of the country as a whole to 
open and improve a waterway from Lake Michigan to the Mississippi River and 
the Gulf of Mexico, and for that purpose diverted water from Lake Michigan to 
the Mississippi watershed, there would seem to be no constitutional difficulty so 
far as the diversion is concerned. Its practicability, its amount, the effect on the 
Great Lakes-St. Lawrence watershed, and on the States bordering on the Great 
Lakes, the question where the balance of national interest lay after appropriate 
appraisal of all local interests and of international relations, would be matters for 
the consideration of Congress exercising the sovereign power of the nation in 
determining national policy.” 

Congress, having so decided, has put an end to the matter. 


Ill. ASSUMED POPULATION GROWTH IS NOT GROUND FOR THE RELIEF ASKED AND, 
ON THE BASIS OF EXPERIENCE, WILL RESULT IN AN INSUBSTANTIAL INCREASE 
IN DOMESTIC PUMPAGE AND AN INSIGNIFICANT REDUCTION IN LAKE LEVELS 


In its motion (par. 9) the State of New York charges that the amount of water 
now withdrawn from the Lake for ‘‘domestic pumpage is excessive’ because of 
population and industrial growth and of a projected increase in growth within 
the next 20 years. The application (par. VI) specifically charges that the popu- 
lation will reach 15 or 20 millions within the next 20 years and that domestic 
pumpage will become ‘“‘more and more excessive.’”’ No charge is made that more 
water is used for domestic pumpage than is needed to serve the area, nor do com- 
plainants charge the defendants with waste or with using an unreasonable amount 
of water for domestic pumpage. Their charges are based solely on population 
projections into the future and potential industrial development. An increase 
in demand for water is assumed by the complainants, but “excessive’’ use, in the 
sense of unreasonable use, is not alleged or assumed. 

Of material importance is the fact that the amounts of water used for domestic 
pumpage as shown in the complainants’ application (par. V, p. 11) for the years 
1939, 1954, and 1956 are not substantially greater than the amount (1700 ec. f. s.) 
used in 1930. The amount of water withdrawn from the Lake for domestic 
pumpage in the three years mentioned, as derived from paragraph V of the 
application and page 31 of Complainants’ Argument, is as follows: 











| | 

| Total with- | Direct di- | Domestic 

| drawal | version | pumpage 
1939__- ' ; : alldcts.| 1500efs.| 1610 c.fs. 
1954... ; 3205 c.f.s. | %. 1705 e.f.s. 
1956 3500 c.f.s. 1700 c.f.s.* 1800 c.f.s. 


*The direct annual average diversion of 1500 c.f.s. was increased in 1956 as a result of the order of this Court 
entered on December 17, 1956 ( Wisconsin v. Illinois, 352 U.S. 945). While that order authorized an average 
increase of 8500 c.f.s., an increase of only 8000 c.f.s. was reached, according to the Army Engineers, as reported 
by the Solicitor General in his memorandum to the Court in January, 1957. 


If the amount of domestic pumpage in 1939 was 1610 ¢. f. s., and 1705 ¢. f. s. 
in 1954, as stated in the application (par. V. p. 11) the increase over this 15 year 
period was 95 c.f. s. On page 31 of their argument the complainants assert that 
at the present time approximately 1800 c. f. s. is extracted for domestic pumpage. 
This means that in the 19 year period the domestic pumpage, on complainants’ 
own statements, has increased only 190 c. f. s. But even that increase is more 
apparent than real. A summary of the annual pumpage and diversion, as meas- 
ured by the Sanitary District and the Army Engineers from 1930 through 1956, 
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shows an average annual pumpage of 1643 c.f. s. (See Appendix E.)** This 
summary is graphic proof that the complainants’ claim lacks factual basis. The 
summary shows that the amount of domestic pumpage used annually goes up 
and down; that it was 1700 c. f. s. in 1930 and reached a low point of 1507 ec. f. s. 
in 1945, and that in 1939 it was 1582 c. f. s. (not 1610 c. f. s.), the third lowest 
annual withdrawal in the 27 year period. It seems improper to advance an 
argument based on the difference between one of the lowest years in the 27 year 
period and the highest year in the period, which was 1956. The difference between 
1930 and 1956 was only 105 c. f. s. (Appendix E, infra, p. 43.) But no matter 
how the comparison be made, from the complainants’ own figures and the actual 
figures, it is obvious that there has been no consequential increase. 

Colonel Dan I. Sultan, in a report made in 1933 pursuant to the Rivers and 
Harbors Act of 1930 (House Document 184, 73rd Congress, 2nd Session, par. 16, 
p. 11; pars. 90 and 94, pp. 48-49), estimated an average of 1700 ce. f. s. for domestic 
pumpage “for some years to come.” 

According to a report made in January 1957 by the Division Engineer, Brigadier 
General P. D. Berrigan, North Central Division Corps of Engineers, U. S. Army, 
submitted to the 85th Congress on H. R. 2, a withdrawal of 1,000 c. f. s. would re- 
duce the levels of Lake Michigan and Lake Huron one inch in 15 years, and the 
levels of Lake Erie and Lake Ontario %ths of an inch. On this basis, a with- 
drawal of 190 c.f. s. would result at the end of 15 years in a reduction of less than 
\ of an inch for Lake Michigan and Lake Huron and about \% of an inch for Lake 
Erie and Lake Ontario. But, again, even this reduction is purely fanciful be- 
cause on the average there has not been such an increase in the 27 year period 
between 1930 and 1957, and if the difference of only 105 c.f. s. between 1930 and 
1956 is taken as the criterion, the reduction in lake ie vels, using the same method 
of calculation, would be less than Mo of an inch for Lake Michigan and Lake 
Huron and less than . of an inch for Lake Erie and Lake Ontario. 

This insignificant reduction is hardly that change in circumstance which would 
warrant the drastic revision of the decree requested by the complainants. To 
force an expenditure of hundreds of millions of dollars in rearranging the Sanitary 
District’s facilities to extend tunnels miles out into the lake for the discharge of 
sewage effluent would appear to be grossly disproportionate to the benefit to be 
derived by the preservation of a conjectural 4%o or %e¢ inch of lake levels. More- 
over, this Court has said that before it can be moved to exercise the extraordinary 
power to control the conduct of one State at the suit of another, the threatened 
invasion of rights must be of serious magnitude and it must be established by 
clear and convincing evidence. (North Dakota v. Minnesota, 263 U. 8. 365, 374, 
386 (1923).) 

As pointed out in Point I above, it is the defendants’ contention that their 
right to withdraw water from Lake Michigan and discharge the sewage effluent 
into the canal has been adjudicated, but if the defendants should be wrong in 
this contention, and if the complainants’ own statements are taken at face value, 
the whole matter of additional domestic pumpage is de minimis. 

The complainants also purport to rely on alleged inadequacies of the a 
made in 1930 of the Chicago area’s future growth. It is said (Application, p. 25 
that in the hearings before the Special Master witnesses estimated that in 1960 
the population served by the Sanitary District would expand to 5,860,000, with 
an industrial waste equivalent of 2,300,000 more, whereas in fact the present 
human population is 4,600,000, and an industrial waste equivalent of 3,800,000. 
The total is thus now 8,400,000 instead of the 8,160,000 predicted in 1929 for the 
year 1960. The 1929 prediction was amazingly accurate and Chicago’s actual 
growth has conformed closely to it. Again, there has been no change justifying 
a rewriting of the decree. 

Complainants rely on a projected growth in population and industry within the 
next 20 years to 15 or 20 million persons (application VI). This projection is of 
course nothing more than surmise. Such speculation about the future would not 
warrant a drastic change in the 1930 decree (Arizona v. California, 283 U.S. 423, 
462-464 (1930)) even if the Rivers and Harbors Act did not stand in the way of 
the modification requested by the complainants. 

The fact remains that the Special Master referred to the ‘“‘great and growing 
population” (Master’s 1929 Report, pp. 136, 137) and the Court could not have 
been oblivious to it. If anticipated population and industrial growth did not 


**The data compiled on Agpensix E showing the annual average amounts of diversion 
and pumpage for the years 1930 to 1956, inclusive, are as contained in the official records 
of the United States Army District Engineer at Chicago, as officially computed pursuant 
to the provisions of paragraph number 4 of the decree of April 21, 1930. 





This 
The 
3s up 
by Bi 
west 
P an 
year 
veen 
itter 
‘tual 


and 
: 46. 


estic 


vdier 
rmy, 
d re- 
1 the 
vith- 
than 
Lake 
| be- 
riod 
and 
thod 
Lake 


ould 

To 
itary 
ze of 
o be 
lore- 
nary 
ened 
d by 
374, 


their 
uent 
ig in 
alue, 


ates 
» 25) 
1960 
with 
sent 
O00. 
r the 
tual 
ying 


1 the 
is of 
i not 
423, 
ry of 


wing 
have 
| not 


rsion 
cords 
suant 


DIVERSION OF WATER FROM LAKE MICHIGAN 141 


constitute a bar to the discharge of domestic pumpage into the Sanitary Canal 
in 1930, it should not constitute a bar now, particularly in view of the fairly 
accurate projected increase in population and the insignificant (100 c. f. s.) 
increase, On the basis of complainants’ own averments, in ‘domestic pumpage’”’ 
in 1956 as compared to 1930, when the decree was entered. 


IV. THE APPLICATION IS PREDICATED ON THE ERRONEOUS ASSUMPTION THAT 
RECENT STUDIES HAVE ESTABLISHED A DIVERSION OF 1500 C. F. S. WITHOUT 
DOMESTIC PUMPAGE TO BE ADEQUATE FOR NAVIGATION IN THE ILLINOIS WATERWAY 


The complainants contend (Application, 17, 39) that recent studies made by 
the United States Corps of Engineers have established that a diversion of 1500 
c. f. s. is adequate to maintain navigation in the Port of Chicago and the Illinois 
Waterway ‘‘without additional water in the form of ‘domestic pumpage’.’’ 

In their argument (p. 39) complainants rely upon and quote from paragraph 184 
of the report made in January 1957 by the Division Engineer, Brigadier General 
P. D. Berrigan, North Central Division Corps of Engineers, United States Army. 
The report is entitled ‘“‘Effect on Great Lakes and St. Lawrence River of an In- 
crease of 1,000 Cubic Feet Per Second in the Diversion at Chicago,’”’ and was 
prepared at the request of the Director of the Budget following the President’s 
memorandum of disapproval of H. R. 3210, 84th Congress, This report on its 
face dealt with an increase in the diversion at Chicago. It did not purport 
to discuss the possibility of a reduction in the total withdrawal of water from 
Lake Michigan by the elimination of domestic pumpage. The report was sub- 
mitted to the Secretary of the Army on January 29, 1957 by Major General 
E. C. Itschner, Chief of Engineers, and later submitted to the 85th Congress 
at the House Hearing on H. R. 2, to be discussed under Point VJJ, infra. 

Paragraph 184 includes this statement: 

“*t * * Recent studies of present and prospective water requirements for navi- 
gation on the Illinois Waterway show that the authorized diversion of 1,500 
cubic feet per second from Lake Michigan is adequate to mect those requirements.” 

The quoted statement itself belies the interpretation placed upon it by the 
complainants. ‘Manifestly, the term “authorized diversion”’ as used in paragraph 
184 means the diversion authorized by the decree of 1930 and the Rivers and 
Harbors Act of 1930, discussed under Point II, supra, namely 1500 c.f.s. “‘in 
addition to domestic pumpage.”’ And it is a clear fact that the Corps of Engineers, 
United States Army, has always used the term ‘diversion’ as not including 
domestic pumpage, that is, to mean the gross flow at Lockport less the amount of 
water used for domestic purposes. (Master’s 1927 Report, 75; Master’s 1929 
Report, 120.) The Special Master also adopted this definition of the term 
“diversion”. (Special Master’s 1929 Report, 143.) 

That General Berrigan used the term “‘diversion”’ as so defined is demonstrated 
conclusively by a reference to paragraph 183 of the same report relied upon by the 
complainants. In this paragraph reference is made to an earlier report by 
Colonel Dan I. Sultan made in 1933, in which General E. M. Markham, Chief of 
Engineers, concurred, pursuant to the Rivers and Harbors Act of 1930. Colonel 
Sultan and General Markham had reported (House Document 184, 73rd Congress, 
2nd Sess., 6, 58) that a direct diversion of 1500 ¢.f.s. in addition to domestic pumpage 
was required to meet the needs of a commercially useful waterway in the Illinois 
River, pending a conclusive determination after the completion of the sewage 
treatment works at Chicago. But in summarizing this report General Berrigan 
in paragraph 183 said that the report “found that 1500 second feet was the 
minimum flow required.’’ He did not find it necessary to say that the 1500 c.f.s. 
was in addition to domestic pumpage. 

Since the Division Engineer in paragraph 183 of his 1957 report did not ex- 
pressly include domestic pumpage in summing up the earlier 1933 reports in 
which domestic pumpage was specifically included, as a component part of the 
water withdrawal, along with the 1500 c.f.s. directly diverted, it is obvious that 
the Division Engineer did not deliberately intend to exclude domestic pumpage in 
summing up the “recent studies’ referred to in paragraph 184 of his report. 
Instead, in both paragraph 183 and paragraph 184 he took domestic pumpage for 
granted, in addition to the direct diversion, as a part of the water requirements for 
navigation in the Illinois Waterway. 

Defendants know of no reports by the United States Corps of Engineers, past 
or present, since the entry of the 1930 decree, which show that 1500 ec. f. s. without 
domestic pumpage is sufficient for the navigation needs of the Illinois Waterway. 
Defendants submit that the complainants’ construction of paragraph 184 of 
General Berrigan’s report of January, 1957 is patently untenable. 
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V. WATERPOWER AND SEAWAY PROJECTS AUTHORIZED AFTER 1930 AFFORD NO 
GROUNDS FOR ABROGATING THE PROVISIONS OF THE 1930 DECREE AND THE RIVERS 
AND HARBORS ACT OF 1930 AUTHORIZING THE WITHDRAWAL OF WATER FOR Do- 
MESTIC PUMPAGE FOR NAVIGATION PURPOSES IN THE ILLINOIS WATERWAY 


Equally lacking in merit, for a number of reasons, is the reliance by the com- 
ee upon the development of hydro-electric power in the St. Lawrence and 
Niagara Rivers and the St. Lawrence Seaway project. (Motion, par. 11; appli- 
cation pp. 13-17.) 

(1) The first fallacy in the complainants’ argument (application p. 35) lies in 
the. assumption that these projects enlarge rights the complainants had in 1930 
when the decree was entered authorizing a diversion of 1500 ec. f. s. in addition 
to domestic pumpage. These projects could not create rights not existing before. 
If complainants’ legal rights did not entitle them at that time to a cessation of the 
withdrawal of water from Lake Michigan by the defendants for domestic pumpage 
without returning the effluent to the Lake, they should not be entitled to it now, 

(2) Most clearly, the St. Lawrence and Niagara projects, authorized by Con- 
gress in the 1950s, came long after this Court’s 1930 decree and the Rivers and 
Harbors Act of 1930, and must be assumed to have taken into consideration the 
lakes and their levels as affected by that decree and the Congressional Act. The 
complainants have pointed to nothing—and can point to nothing—in the history 
of the enabling legislation or treaties which even remotely suggests that the proj- 
ects were dependent in the slightest on reducing the amount of diversion per- 
mitted to the defendants by the 1930 decree and Act. Certainly nothing in the 
equities of the situation requires the defendants in their right to prior use of water, 
pursuant to the decree of the Court and the Rivers and Harbors Act of 1930, to 
yield to New York’s subsequent power projects. Unquestionably, the channel 
depths for the St. Lawrence Seaway project, as well as the power projects, have 
been predicated on the Chicago diversion as authorized by this Court and by 
Congress. 

(3) The net loss of waterfall between Lake Erie and the sea attributable to 
defendants’ increased domestic pumpage would be infinitesimal. 

(4) If the question should become one of balancing equities, or one of broad 
public policy, the need for water for domestic and sanitary purposes is given 
preference over navigation and power in both the Canadian Boundary Waters 
Treaty of 1909 (36 Stat. 2448) mentioned in paragraph VIII (2) of the application 
and in the 1950 Treaty of Niagara, between the United States and Canada 
(TIAS 2130) referred to in paragraph VIII (11), (12) of the application. In his 
1927 Report the Special Master in commenting on the 1909 treaty said (55): 

‘‘k * * With reference to the use of boundary waters, it was provided that the 
following order of precedence should be observed among the various uses enu- 
merated in the treaty for ithese waters, to-wit: (1) uses for domestic and sanitary 
purposes; (2) uses for navgation, including the service of canals for the purposes 
of navigation; (3) uses for power and for irrigation purposes. These provisions 
were not to ‘apply to or disturb any existing uses of boundary waters on either 
side of the boundary.’ ”’ 

Article III of the 1950 Treaty provided that the amount of water available 
‘shall be the total outflow from Lake Erie to the Welland Canal and the Niagara 
River (including the Black Rock Canal) less the amount of water used for do- 
mestic and sanitary purposes and for the service of canals for the purposes of 
navigation.” 

(5) The State of New York has no “‘inalienable natural resources” in the St. 
Lawrence and Niagara Rivers as suggested in paragraph VIII (1), page 13, of the 
application. The rights of New York are inferior to the power of Congress over 
navigable waters (Arizona v. California, 283 U. 8. 423, 451-452 (1931)). The 
rights of New York are also subject to the principle of ‘equitable division” which 
permits the removal of water to a different watershed (New Jersey v. New York, 
283 U. 8. 336, 342-344, 1931). 

(6) As stated by the Special Master in his 1927 Report, page 154, quoted in 
Point II, supra, the appraisal of all local interests and of international relations, 
would be matters for the consideration of Congress exercising the sovereign power 
of the nation in determining national policy. Congress has exercised that sover- 
eign power by the enactment of the Rivers and Harbors Act of 1930. 
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VI. THE EXPERIENCE OF SMALLER COMMUNITIES WHICH HAVE NO CHOICE BUT 
TO RETURN WATER USED FOR DOMESTIC PUMPAGE TO ITS SOURCE DOES NOT 
FURNISH A STANDARD FOR THE DEFENDANTS TO FOLLOW 


In their application the complainants now contend that because other munici- 
palities on the Great Lakes dump their sewage treatment effluents into the Great 
Lakes the City of Chicago should be compelled to do likewise. (Application X, 

p. 18, 32.) 

Special Master Hughes, 30 years ago in his Report on the original reference in 
1927, disposed of an identical contention by stating (136): 

“The complainants point to conditions in other cities on the Great Lakes which 
take their water from the adjacent lake, into which also their sewage enters with a 
certain amount of treatment. These cities do not have the advantage of drawing 
off their sewage through a canal into another watershed. Thus, Milwaukee, 
Detroit, Toledo, Cleveland, and other communities must take their water supply 
from the adjacent waters, and at the same time use these waters as a receptacle 
for their sewage partially treated.” 

And in his report on re-reference in 1929 the Special Master said (136): 

‘“* * * The experience of very much smaller communities affords little aid in 
determining the effect of this enormous volume of effluent from the sewage treat- 
ment works, and the storm water run-off containing untreated sewage, flowing 
into the channels of the Drainage Canal and the Chicago River.”’ 


VII. COMPLAINANTS’ REQUEST FOR A DECLARATION BY THIS COURT AFFECTING 
CONTEMPLATED CONGRESSIONAL ACTION SHOULD NOT BE GRANTED 


The complainants refer to bills which have been or are now before the Congress 
which would authorize the temporary and experimental withdrawal of an addi- 
tional 1,000 e¢.f.s. through the Illinois Waterway for a period of three years. 
(Application, 7-10, 41-42.) Two bills to that effect passed by prior Congresses 
have been vetoed. A third bill, H. R. 2, has passed the House in the present 
Congress and is now before the Senate. For the Congress to pass the bill would 
not be in derogation of this Court’s authority or an affront to its dignity as com- 
plainants suggest. As the Court has always conceded, the Congress, not the 
Court, has been vested with paramount control over navigable waters of the 
United States. 

The relevancy of the pending legislation to the prayers of the motion and 
application to modify the decree is not discernible. This Court has expressly 
recognized the power of Congress to regulate the amount of water that may be 
diverted. (Wisconsin v. Illinois, 281 U.S. 179, 197, 198, 199.) If the Congress 
chooses to further exercise its authority, to that extent this Court’s decree would 
be superseded. 

The complainant states are not seeking an injunction against the passage of a 
law by the Congress. The Congress has not been made and could not be a 
defendant. Nor do complainants profess to be seeking an injunction against 
efforts to induce the Congress to pass such a law. 

Indeed, complainants assure the members of Congress that they may introduce 
such bills in Congress as they see fit (Jd. at 41). Nevertheless, they ask this 
court for an injunction perpetually enjoining the defendants from diverting any 
water for domestic pumpage from the Great Lakes Basin (Jd. at 19) because of 
their fear that the defendants will continue to demand an increase in the amount 
of diversion. (Jd. at 10.) They ask the Court ‘‘to make a clear and unmis- 
takable declaration that such diversion for sanitation purposes, even though 
authorized and sanctioned by Congress, would avail the State of Illinois and the 
Sanitary District nothing.’’ (Jd. at 41.) 

Thus the complainants ask this Court now to assume, in advance of the actual 
enactment of pending legislation, that the Congress will proceed in an uncon- 
stitutional manner in passing such legislation. They seek the aid of this Court 
to forestall action by the Congress. Complainants intimate that such a law 
would be unconstitutional. If so—and defendants think the claim frivolous,— 
the time to complain is after the law is passed. 

Attached hereto, for the convenience of the Court, as Appendix B, is a copy 
of H. R. 2 (85th Congress) ; a history of previous bills in Congress as Appendix C; 
and a report by the House Committee of the 85th Congress favorably reporting 
H. R. 3210 as Appendix D. These documents show that the studies proposed in 
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H. R. 2 are merely the studies recommended to be made, after the completion of 
the Sanitary District’s sewage treatment facilities, by the Corps of Engineers in 
1933, pursuant to the Rivers and Harbors Act of July 1930. (House Doc. 184, 
73rd Congress, 2nd Session, page 51, par. 103.) Authorizing such studies to be 
made by the Secretary of the Army and requiring a report and recommendation 
thereon to the Congress clearly are proper exercises of the constitutional powers 
of the Congress over navigable waters. 


CONCLUSION 


In conclusion, the defendants urge the Court to enter an order denying and 
dismissing the motion of the State of New York and the application of all the 
complainant states on the ground that the motion and application do not state 
facts sufficient to warrant the appointment of a Master and do not present an 
issue of which the Court can take judicial cognizance under the 1930 decree. 

The original litigation involved in these suits presented a new question for 
the Court. The decree of 1930 required the Sanitary District to take measures 
at a cost of millions of dollars for the construction of vast sewage treatment 
plants and sewage disposal facilities. The Sanitary District proceeded to comply 
with the decree. Complainants admit (p. 29) that the District operates several 
large sewage treatment plants and does a “‘reasonably efficient job at these works.” 
The American Society of Civil Engineers in 1955 classified the Chicago sewage 
system as one of the seven engineering wonders of America (November 1955 
issue of Civil Engineering: Hearings, Subcommittee of Senate Committee on 
Public Works on H. R. 3210, S. 1772, and 8. 2550, 84th Cong. 2nd Sess. 32-34 
(1956)). The complainants’ present request, after silence for more than 27 
years, for a radical change in a basic provision of the decree is belated and 
unfounded and in derogation of the Rivers and Harbors Act of 1930. 

Respectfully submitted. 

LATHAM CASTLE, 
Attorney General, State of Illinois, 
Wituiam C. WINEs, 
Assistant Attorney General, State of Illinois, 
RussELL W. Root, 
Attorney, The Metropolitan Sanitary District of 
Greater Chicago. 
LAWRENCE J. FENLON, 
Principal Assistant Attorney, 
The Metropolitan Sanitary District of Greater Chicago. 
JosEPH B. FLEMING, 
JoserH H. PLEck, 
Tuomas M. Tuomas, 
of KirRkLAND, FLEMING, GREEN, 
Martin & EL Luis, 
Attorneys for the Defendants. 
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APPENDIX B 
[H. R. 2, 85th Congress, 1st Session] 


A BILL To authorize the State of Illinois and The Metropolitan Sanitary District of 
Greater Chicago, under the direction of the Secretary of the Army, to test, on a three- 
year basis, the effect of increasing the diversion of water from Lake Michigan into the 
Illinois Waterway, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That, in order to provide a basis for a study of the 
effect of increased diversion of water from Lake Michigan upon the Illinois Water- 
way and the degree of improvement in such waterway caused thereby the effect 
of such increased diversion upon commerce among the several States and naviga- 
tion on the Great Lakes and the Illinois Waterway and the extent to which such 
increased diversion may affect the level of Lake Michigan, authority is hereby 
granted to the State of Illinois and The Metropolitan Sanitary District of Greater 
Chicago, under the supervision and direction of the Secretary of the Army, to 
withdraw water from Lake Michigan, in addition to all domestic pumpage, at a 
rate providing a total annual average of not more than two thousand five huadred 
cubic feet of water per second, to flow into the Illinois Waterway during the 
three-year period which begins on the date of enactment of this Act, subject to 
the following limitations: 

(1) The maximum direct diversion from Lake Michigan shall not at any time 
exceed a flow of five thousand cubic feet per second; 

(2) The Secretary of the Army shall at all times have direct control and super- 
vision of the amounts of water directly diverted from Lake Michigan; and 

(3) The Secretary of the Army shall not allow any water to be directly diverted 
from Lake Michigan to flow into the Illinois Waterway during times of flood in 
the Illinois, Des Plaines, Chicago, or Calumet Rivers. 

Sec. 2. As soon after the date of enactment of this Act as is possible, the Secre- 
tary of the Army shall cause a study to be made of the effect on Lake Michigan 
and on the Illinois Waterway of the increased diversion authorized by the first 
section of this Act, and the improvement in conditions along the Illinois Water- 
way which may fesult from such increased diversion. The Secretary of the Army 
shall report to the Congress on or before January 31, 1961, the results of such 
study. Such report shall contain recommendations with respect to continuing 
the authority to divert water from Lake Michigan into the Illinois Waterway in 
the amounts authorized by this Act, or increasing or decreasing such amounts. 





APPENDIX C 
History oF Previous BILLs 1N CONGRESS 


Congressman Blatnik, Chairman of the House Sub-Committee on Public 
Works, at the Hearing on H. R. 2 and others, March 26—27, 1957, presented the 
following summary, as reported on page 2 of the printed Committee Proceedings: 


“SUMMARY OF PREVIOUS LEGISLATION 


“The Chicago diversion was the subject of bills in the 83rd and 84th Congresses 
as well as the present Congress. The group of bills in the 83d Congress, of which 
H. R. 3300 was the subject of hearings, were all similar. The bill was passed by 
the House and Senate and was vetoed by the President. 

“In the 84th Congress the bill on which hearings were held was H. R. 3210. 
It was substantially the same as H. R. 3300 in the 83d Congress. It passed the 
House on July 6, 1955, and was favorably reported by the Senate Committee on 
Public Works on July 14, 1956. It passed the Senate on July 27, 1956, and was 
vetoed by the President on August 9, 1956. In his memorandum of disapproval 
of H. R. 3210, the President quoted his memorandum of disapproval of H. R. 
3300, giving as reasons for the disapproval that all methods of control of lake 
levels and protection of property should be considered before proceeding with the 
increased diversion, that negotiations with Canada should be considered before 
diversions are authorized, and that the legitimate interests of other States may 
be adversely affected. He went on to say that a report by the Corps of Engineers 
was under way and he was asking that it be expedited. 

“With respect to the present session, 17 bills have been introduced, of which 
the first is H. R. 2. These bills are all the same, with the exception of a difference 
in one concerning regulation of the flow of the Illinois River at Pekin, Ill. The 
16 identical bills are substantially the same as H. R. 3210 of the 84th Congress.”’ 
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APPENDIX D 
House ComMMITTEE REpPorRT on H. R. 3210 


The House Committee on Public Works, 84th Congress (Report No. 1029), in 
favorably reporting H. R. 3210, stated: 

“The committee is aware that the diversion of water at Chicago from Lake 
Michigan through the drainage canal of the sanitary district has been the subject 
of considerable controversy. It will be noted, however, that H. R. 3210 differs 
from bills offered in previous Congresses in that it imposes certain limitations 
with respect to the maximum amount of diversion that could be effected at any 
one time. The bill expressly specifies that the maximum direct diversion from 
Lake Michigan shall not at any time exceed a flow of 5,000 cubic feet per second 
and provides that the Secretary of the Army shall at all times have direct control 
and supervision of the amounts of water directly diverted from Lake Michigan. 
Further, it provides that the Secretary of the Army shall not allow any water to 
be directly diverted from Lake Michigan to flow into the Illinois Waterway 
during times of flood in the Illinois, Des Plaines, Chicago, or Calumet Rivers. 
These are safeguards which the committee believes will meet some of the objec- 
tions of residents and property owners of the downriver area. 

“The committee believes that in view of the radically changed conditions since 
the 1933 report was made to Congress, that the Secretary of the Army should 
cause a new study to be made. Testimony of representatives of the Corps of 
Engineers indicated that such a study should extend over a period of approxi- 
mately 3 years and also that experimental temporary increases in annual average 
diversion of not to exceed 1,000 cubic feet per second should be authorized during 
the course of the study. This amount of diversion during the study could have 
little adverse effect on lake or river interests and would afford an opportunity to 
secure much valuable information on the exact effects of an increased flow. The 
3-year study period would be a test period during which time the Corps of Engi- 
neers, together with the Public Health Service, would observe and evaluate the 
effects of the increased diversion. At the end of that period a report would be 
made to the Congress containing recommendations as to whether such diversion 
is beneficial and whether it should be decreased or increased. The effects of the 
temporary diversion would be incorporated into the Great Lakes Water Levels 
Report which will be submitted to Congress by the Secretary of the Army as a 
result of a study now under way by the Corps of Engineers. 

“The lowering effect on the lakes of the additional 1,000 cubic feet per second 
would be less than 1 inch on Lakes Michigan-Huron and about one-half inch on 
Lakes Erie and Ontario, and these effects would not be realized until several years 
after the increased diversion commenced. 

“The committee is of the view that the experimental increases and the study 
authorized in this bill will afford an opportunity to secure much valuable informa- 
tion on the exact effects of an increased flow through the I[llinois Waterway.” 
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APPENDIX E 


Annual average metro pumpage and diversion from Lake Michigan by Sanitary 
District of Chicago, 19380 to 1956, inclusive 














| | 

| Total diver- 

| Metropolitan | | sion and 

pumpage, | Diversion, | pumpage 

© 8.8. | cef£s. from Lake 

| Michigan, 

| c. f. 8. 
ii _—___—_—_—— $$ —______ — |—— - —— 

Oe sate anni aaa debiin 1, 700 | 6, 660 | 8, 360 
Se iedainahets ad 4 cling i nies bedin deeds ka See dee ss 1, 680 | 6, 500 8, 180 
Le dinnkenonosnenregocsheetah 1, 650 | 6, 450 8, 100 
thucavengendqnchasconteticws 1, 690 6, 270 7, 960 
1934... piaed Ldcedinddbenge . 1, 692 | 6, 433 | 8, 125 
ated cab étnee ec cnnetircseneodumecsocenepuesens 1, 602 6, 484 | 8, 086 
1936... Sosavuacdedsscugevetindes Gescehmeundy 1 7an% 4, 862 6, 574 
 etieien rme% ititciwteteaesbabinmneiainindads 1, 665 | 4, 989 6, 654 
eae ace te ie 1, 604 | 4, 999 6, 603 
1939_...- SOS RN Ce TER oe Be 1, 582 1, 499 | 3, 081 
tivinadWwetudwwnebebubesnwire é “ | 1, 589 | 11, 681 1 3, 270 
Ts null wi aane i apiymen mint teen tEsie | 1, 610 1, 496 3, 106 
ne ec ccapedusaatascanrsessdbereusadvatgagasaeeedaneatad 1, 575 | 21, 528 2 3, 103 
1943_..-- 1, 605 | 1, 500 | 3, 105 
Pk shins 86> = bin ona ddcnnmndescunpedeaciecabtrresetendet 1, 606 | 21,531 2 3, 137 
Dh ucchesny ih aeh anne 1, 507 | 1, 498 3, 005 
EE iderveshsnesratenssy | 1, 600 | 1, 495 3, 095 
eS aan nnetae 1, 616 | 1, 500 3, 116 
Desks sneeéscusseuesesnnse e | 1, 640 | 1, 500 3, 140 
kde <b nenbe dm srneccnemereesanecveecconadeseestes } 1, 641 | 1, 493 3, 134 
1950__- 1, 607 1, 499 | 3, 106 
1951. 1, 616 1, 490 | 3, 106 
1952 1, 633 | 1, 497 | 3, 130 
1953... i 1, 692 1, 499 3, 191 
ee 1, 708 | 1, 497 | 3, 205 
1955-- 1, 739 1, 500 | 3, 239 
1956... Jj 1, 805 11, 699 1 3, 504 


1 Increase authorized by order of U. S. Supreme Court. 
4 Increase authorized by order of War Department. 


The foregoing figures are contained in the official records of the United States Army District Engineers, 
at Chicago, as officially computed pursuant to the provisions of paragraph number 4 of the decree of April 12, 
1930. 





APPENDIX D 
“Hy, Nercgupors!”’ 


Will you take a moment to help solve a problem, based on drops of water, that 
has grown to flood proportions? 

It’s disconcerting to have your very human needs become a matter of national 
and international concern. 

The whole question of lake diversion at Chicago has degenerated into something 
like a back fence quarrel. 

It’s time to look at the facts. 


PAST AND PROLOGUE * * * 


About a century ago, when medical science was just becoming aware of germs 
and the field of sanitary engineering was still a-borning, the growing Chicago com- 
munity began literally to choke upon its own wastes. 

The sewers emptied into the Chicago River. The river emptied into Lake 
Michigan. Chicago and its suburbs drew their drinking water from the lake. 

The result was appalling. Deaths from waterborne diseases during successive 
epidemics ran as high as 5% percent of the population. 

In the name of humanity, something had to be done. 

Late in 1889 the Illinois legislature created what is now the Metropolitan Sani- 
tary District of Greater Chicago. This agency was ordered to protect the water 
of Lake Michigan from pollution. 

Work started on the Sanitary and Ship Canal in 1890 and was completed in 
1900. This great venture—cheered on by every humanitarian in the country— 
cut through a continental divide and reversed the flow of the Chicago River. 
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The river’s deadly cargo was carried into the Illinois waterway and eventually 
into the Mississippi River. The fresh water from the lake (up to 10,000 cubic 
feet per second) and the work of nature through sunlight and aeration destroyed 
this sewage and made it harmless in those early days. 

But the Chicago area was growing. 

The engineers of the sanitary district began to experiment with mechanical and 
chemical methods of sewage treatment and disposal as early as 1909. They 
pioneered in this field and by the 1920’s when the unneighborly but understand- 
able legal storm broke around their heads, they were ready to build. 

This legal storm was whipped up by the other Great Lakes States and strongly 
supported by the towns along the lower reaches of the Illinois Waterway. The 
action to limit the diversion of water from Lake Michigan at Chicago was brought 
in the United States Supreme Court. 

The Court handed down its decree on April 19, 1930. It ordered the sanitary 
district to reduce its diversion from the lake to 1,500 cubic feet per second, plus 
domestic pumpage, by December 31, 1938. The Court indicated that, after the 
proper treatment plants were built, the arbitrary diversion limit should be re- 
viewed, preferably by Congress. 


THE PRESENT * * * 


A fair question is: ‘‘What has the sanitary district done to comply with the 
Court’s decree?”’ 

1. The taxpayers of the district have made a capital investment of more than 
$420 million in their sewage collection and disposal system—a system whose 
replacement cost at today’s prices would run into the billions. 

2. This system gives complete treatment to all domestic and industrial wastes 
arising in the area. It removes 90 percent of the impurities, the highest limit 
attainable by today’s processes. 

3. The district’s work has been so well done that its system was chosen recently 
as one of the seven wonders of American engineering by the American Society 
of Civil Engineers. 

4. The district serves an area of 900 square miles, including the city of Chicago 
and 115 suburbs—a sewage load equivalent to nearly 9 millioa persons. 


THE GOAL * * * 


Today, because of abuse in past years and the limited diversion, the Chicago 
River and its connections, including the vital Cal-Sag Channel, are ‘‘dead”’ 
streams. This lifeless condition extends far down the Illinois Waterway. 

A fresh, healthy stream requires dissolved oxygen. One evidence of good 
water is when it will support fish life. A stream which can’t do this is foul; it’s 
weed choked and unpleasant, at best, and it may be unhealthy. 

Frankly speaking, neighbor to neighbor, we’d like to bring these streams to life 
again—if we can do it without hurting any of our neighbors. 

What we propose—and what is provided for in the legislation now pending 
before the United States Congress—is an experimental boost in diversion. 

Let us increase our diversion from the lake by 1,000 cubic feet per second for 
a period of 3 years. Let the Corps of Engineers of the United States Army 
make a thorough study of the effect of this diversion on lake levels and on the 
condition of our streams. 

Then let the Corps of Engineers make a recommendation to Congress on the 
basis of this data. 

The Corps of Engineers in a recent study estimated the experimental diversion 
would lower the Great Lakes a maximum of five-eighths of an inch—in lakes 
where the cyclic rise and fall is as much as 8 feet. And the increased diversion, 
according to their report, would have a negligible effect upon hydroelectric plants. 

All of these results, pro and con, are estimates. True, they are estimates 
prepared by dedicated and highly skilled men; but they are still ‘‘guesstimates.” 

Let’s find out, once and for all, just what lake diversion is all about: whom 
it will help and what it will hurt. 

How about it, neighbors? 

City or CHICAGO 

THe METROPOLITAN SANITARY DISTRICT 
oF GREATER CHICAGO. 

CHICAGO ASSOCIATION OF COMMERCE 
AND INDUSTRY. 
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Senator Kerr. All right, Mr. Patterson. Next witness. 

Senator Dove.as. Our next witness is Mr. Griglik. 

Senator Kerr. I would like at this point to put into the record 
a statement I received from Senator Jackson, of Washington, from 
the Governor of the State of Pennsylvania, from the executive director 
of the Michigan United Conservation Clubs, and a letter from the 
Greater Detroit Board of Commerce. 


Unirep Strares SENATE, 
CoMMITTEE ON ARMED SERVICEs, 
July 28, 1958. 
Hon. DENNIS CHAVEZ, 
Chairman, Public Works Committee, 
United States Senate, Washington, D. C. 


My Dear Mr. CuHarrMaNn: In the last several days I have received urgent 
communications from people in the State of Washington who opposed H. R. 2, the 
bill now being considered by the Public Works Committee. 

The use and control of internal rivers and other watercourses is of extreme 
importance to the State of Washington and the Northwest in general. The 
complexity of the problem and its importance to the Northwest will be illustrated 
by a study of the material adduced at the hearing of March and May 1956 before 
the Senate Committees on Interior and Insular Affairs and on Foreign Relations, 
and the hearing of April and May 1958 before the Senate Committee on Interior 
and Insular Affairs. 

Therefore, I am most concerned that the Senate should not take any action 
which will adversely affect the international law or the historic precedents con- 
trolling such use. I agree with the opinion held by experts in the State of Washing- 
ton and elsewhere that the diversion contemplated by H. R. 2 would do great 
violence to the general principles of international law and comity which relate 
to international watercourses. 

Under the circumstances, I strongly oppose the enactment of H. R. 2 or similar 
legislation diverting international waters until the United States and Canada can 
confer on the matter and reach an agreement that will satisfy the needs and 
desires of both sovereigns. 

Additional material is being sent from the State of Washington and should arrive 
within a few days. I would appreciate it very much if the record would be held 
open for the addition of such material. 

Thank you very much. 

Sincerely yours, 
Henry M. Jackson, 
United States Senator. 


(The additional material referred to is as follows:) 


UNITED StTaTEsS SENATE, 
COMMITTEE ON ARMED SERVICES, 
August 4, 1958. 
Hon. DENNIS CHAVEZ, 
Chairman, Public Works Committee, 
United States Senate, Washington, D. C. 


My Dear Mr. Cuartrman: As you will recall, I asked permission to have 
included in the record of the hearings on H. R. 2 additional information which was 
expected from the State of Washington. 

he material has now been received, and I enclose if for the use of your com- 
mittee. I would appreciate it very much if this material would be made a part of 
the record on the bill, and considered in connection with the committee’s executive 
action. 

Thank you very much. 

Sincerely yours, 
Henry M. Jackson, 
United States Senator. 
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SraTeE CoLLEGE OF WASHINGTON, 
DEPARTMENT OF POLITICAL SCIENCE, 
Pullman, Wash., July 30, 1958. 
Hon. Henry M, Jackson, 
Senate Office Building. 
Washington, D. C. 

Dear SENATOR Jackson: Thank you for your telegram of Saturday asking me 
to submit a statement for inclusion in the hearings on H. R. 2 before the Senate 
Committee on Public Works. As I indicated in my return telegram, I believe 
that enactment of H. R. 2 without achieving a prior agreement with the Dominion 
of Canada would set a most unfavorable precedent for unilateral diversion of the 
upper Columbia River as proposed by Gen. A. G. L. McNaughton, Chairman of 
the Canadian Section of the International Joint Commission. As you know, 
I am engaged in a special research project this summer on the upstream storage 
problem in the Columbia and have specialized in resources policies for the past 
10 years. However I have not had time to determine the status of United States- 
Canadian negotiations on the Chicago diversion. If a satisfactory agreement 
has been reached, there could be no objections to the bill on precedent grounds. 
Assuming an agreement has not been reached, I will submit the following state- 
ment: 

This statement will not go to the merits of the diversion proposed in H. R. 2 
nor to its effect upon the waters of Lake Michigan, the other Great Lakes, the 
Niagara River, or the St. Lawrence. A review of the debates in the House and 
Senate and the hearings held on H. R. 3300, 83d Congress, and 3210, 84th Con- 
gress, both of which were vetoed by the President, makes clear the varying 
opinions about the probable effect of the proposed diversion study, even though 
an average of only 1,000 cubic feet per second—about 650,000 acre-feet of water 
per vear—would he involved. Sanitary needs for the city of Chicago may well 
demand such an additional amount of water as part of a comprehensive plan for 
the maximum beneficial use of the waters of the Great Lakes system. The down- 
stream users—in this case the States of Wisconsin, Michigan, Ohio, New York, 
and the Dominion of Canada—all protest the diversion because of its effect on 
navigation and power production. By far the more serious loss would appear 
to be the power loss, which the Army engineers have estimated to be not less 
than 72,800,000 kilowatt-hours per year in American plants and 115,200,000 
kilowatt-hours per year in Canadian. The Canadian loss would mean a reduction 
in generating capacity of approximately the equivalent of one generator at Grand 
Coulee Dam—about 103,000 kilowatts. Because much of the generating capacity 
will not be installed during the experiment, the actual loss will be less than these 
figures. Thus, admittedly, the loss in power and lake level is not great and the 
overall benefits of diversion may be greater than the losses. Yet it is this very 
aspect of the diversion which can be so deadly to the interests of the Pacific 
Northwest of the United States and to overall national needs: It is important as 
a precedent, dispite its relative size. 

Legally, the United States probably is entitled unilaterally to divert water 
from Lake Michigan, and likewise it appears that Canada legally can unilaterally 
divert the upper Columbia, and also the Kootenay. Article II of the Boundary 
Waters Treaty of January 11, 1909, would appear to apply: 

“Each of the high contracting parties reserves to itself or to the several State 
governments on the one side and the Dominion or provincial Governments on 
the other as the case may be, subject to any treaty provisions now existing with 
respect thereto, the exclusive jurisdiction and control over the use and diversion, 
whether temporary or permanent, of all waters on its own side of the line which 
in their natural channels would flow across the boundary or into boundary waters; 
but it is agreed that any interference with or diversion from their natural channel 
of such waters on either side of the boundary, resulting in any injury on the other 
side of the boundary, shall give rise to the same rights and entitle the injured 
parties to the same legal remedies as if such injury took place in the country where 
such diversion or interference occurs; but this provision shall not apply to cases 
already existing or to cases expressly covered by special agreement between the 
parties hereto. 

“Tt is understood, however, that neither of the high contracting parties intends 
by the foregoing provision to surrender any right, which it may have, to object 
to any interference with or diversions of waters on the other side of the boundary 
the effect of which would be productive of material injury to the navigation in- 
terests on its own side of the boundary.” 

The terms of the last sentence of this section would appear to be unduly restric- 
tive, being solely limited to injury to navigation interests. It is important to 
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remember, however, that integrated hydroelectric development as we know it 
was not seriously contemplated at that time. A literal interpretation of this 
section appears not to have been followed, so that both the United States and 
Canada have felt free to object when navigation interests were only one of several 
related water user interests which might be injured by a proposed diversion of 
water within the other country. 

The most comprehensive statement of the extreme position of national right to 
unilateral action in the diversion of water which I have located was made by Charles 
B. Bourne, professor of law, the University of British Columbia, before the 
Pacific Northwest regional meeting of the American Society of International Law, 
April 18-19, 1956. Copies are available from Prof. Charles E. Martin, depart- 
ment of political science, University of Washington. Professor Bourne put it 
this way: 

‘“Most Canadians, e. g., Mr. Varcoe, the Deputy Minister of Justice; Mr. 
Wershof, legal adviser to the Department of External Affairs; and General 
McNaughton, Chairman of the Canadian Section of the International Joint Com- 
mission, interpret this part of article II as follows: It means that a person who is 
injured downstream in the United States by a Canadian diversion is limited to the 
rights and remedies that he would have had if his injury had been suffered down- 
stream in Canada, that is, at a place between the diversion and the Canadian 
border. He can have no greater rights than a person injured in a similar manner 
in British Columbia, for example, would have. From the debates in the Canadian 
House of Commons on the treaty, one gets the clear impression that, in the opinion 
of those who were responsible for the treaty, the idea embodied in this part of 
article II is this: That the State causing injury downstream in another State by 
diverting river waters, although under no legal obligation to anyone injured there, 
conferred, as a matter of grace, upon those so injured the same rights and remedies 
as it gives to its own citizens—but nothing more. It seems to have been inconceiv- 
able to the people who drafted the treaty that a State should grant a better right 
and remedy to aliens than to its citizens. 

“Now, it so happens that since the British Columbia Water Privileges Act of 
1892 no one can acquire any right to the use of the waters of rivers in British 
Columbia without a license from the Government. Some persons (among them 
Mr. Varcoe and Mr. Wershof) argue, therefore, that no one downstream in British 
Columbia can acquire such a right which may be injured by an upstream diversion 
that has been expressly authorized by Government license. And so it follows, 
they argue, that residents of the United States who think that their present vested 
rights have been interfered with by a diversion in British Columbia that has 
been authorized by the British Columbia Government, would have no rights 
under British Columbia law and so would be entitled to no compensation. 


* * * * * * * 


‘# * * The only right that the injured downstream user in the United States 
is assured of is to go before the Comptroller and to protest the granting of a 
license.”’ 

As to the argument advanced by Mr. Len Jordan when he was Chairman of the 
American Section of the International Joint Commission, that the United States 
as an injured sovereign and one of the high contracting parties was not a party 
in the meaning of the treaty and “obviously, therefore, the United States, as 
injured sovereign, will not be limited to the redress provided for an injured party,”’ 
Mr. Bourne disposed of it by answering, ‘how could the United States have any 
legal claim under the general principles of international law in view of the first 
part of article II1?’’ And he concludes, “I would submit that the only claims 
that the United States can have for such losses and injury, other than as an injured 
party under article II, are political and not legal.” 

Mr. Bourne then summarized his legal position, that of Canada, thusly: 

““(j) Canada’s legal right to divert the waters of any river in Canada is absolute. 

“di) It is very unlikely that a person who is injured in the United States 
by the diversion of river waters in British Columbia will establish any right or 
remedy in Canada, other than a right to protest to the Comptroller of Water 
Rights in British Columbia against the issue of a license for the diversion. 

“(ii) It is very unlikely that the United States could establish in an inter- 
national tribunal that she was legally entitled to any compensation or other 
remedy against Canada for the diversion of river waters in Canada,’’ (pp. 29-32). 

These arguments, of course, apply precisely in reverse in regard to H. R. 2. 
The United States probably has a technical legal right to divert any amount she 
pleases and by the simple process of requiring a Federal Power Commission 
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license, or authorization by Congress before diversion is undertaken, which no 
Canadian could have, to preclude any claims for damages by Canadians. That 
this would be unjust goes without saying. That it would be unwise international 
policy has already been made abundantly clear by the testimony of the representa- 
tives of the Department of State before the Committee.on Public Works of the 
United States Senate on July 13, 1956, when Mr. Maraselis C. Parsons, Director 
of the Office of British Commonwealth and Northern European Affairs, Depart- 
ment of State, testified against H. R. 3210, this bill’s predecessor, saying: 

‘“‘While Canada has protested against both H. R. 3300 and H. R. 3210 in the 
past, it has been reacting in each case to bills which contemplate increased diver- 
sions at Chicago on a unilateral basis. However, it is possible that Canada might 
not raise these same objections if provision were made to take into account the 
views of Canada with regard to the proposed diversion. 

“Against this background the Department of State has examined H. R. 3210 
carefully. The amount of the proposed additional diversion is small and is for 
an experimental period of 3 years. Nevertheless, the principle of joint action 
with Canada, in a matter in which both countries are understandably concerned, 
is clearly desirable. The Department of State has reached its opinion, not as the 
result of a legal interpretation of international claims, but on the basis of broad 
policy grounds. If H. R. 3210 should be modified (so) * * * that the proposed 
action should not become effective without regard to the views of Canada, then 
the objections of the Department of State would be removed, so far as the inter- 
national aspects of the bill are concerned” (pp. 54-55). 

It should be noted that Mr. Parsons specifically based his position, not on legal 
grounds, but on policy grounds. I believe that position should again be followed 
because the consequences for the Pacific Northwest could be very grave indeed, 


PROPOSED COLUMBIA DIVERSION 


The serious consequences for the comprehensive development of the Columbia 
Basin of the proposed Canadian diversion of 15 million acre-feet annually from 
the Columbia into the Fraser River system need to be emphasized. Although 
plans are currently being developed by the Corps of Engineers of the United States 
Army, by the International Joint Commission, by the Department of Northern 
Affairs and National Resources of the Dominion of Canada, and by the Province 
of British Columbia so that a definitive solution to the problem of comprehensive 
development may yet be produced on a joint basis, the diversion originally 
proposed in 1954 by Gen. A. G. L. MeNaughton must be regarded as still being 
seriously pursued. 

Hearings held by the Committee on Interior and Insular Affairs together with 
a special subcommittee of the Committee on Foreign Relations of the United 
States Senate on March 22, 26, 28, and May 23, 1956 revealed the extent of the 
proposal. Mr. Len Jordan entered at page 61 of that hearing a table on the 
unutilized flows of the main stem of the Columbia River as of October 1955, which 
indicated that in 19 of the 20 years from 1928 through 1948, 15 million acre-feet 
of water would not have been available for diversion, and that in 13 of those years 
no surplus water would have been available at all. The official position taken 
by the United States Section of the International Joint Commission and announced 
at the semiannual meeting of the Commission on October 4—7, 1955 was: 

“In summary, the United States Section of the Commission, constructively 
viewing the Commission’s duties and responsibilities under the Columbia River 
reference, says: 

‘‘(q) The diversions proposed by the Canadian Section would result in very 
great injury to the United States.’”’ (See p. 60 of the hearings.) 

The principal consequences would be (1) to reduce the possibility of increasing 
the firm power production of all six Federal main-stream Columbia River dams 
and of the main-stem dams licensed by the Grant County, Chelan County, and 
Douglas County PUD’s, and (2) to seriously jeopardize and in part destroy the 
fish runs in the Fraser-Thompson River system, which are subject to the provi- 
sions of the treaty of 1937 and of the jurisdiction of the International Pacific 
Salmon Fisheries Commission. (See the 1955 report of the International Pacific 
Salmon Fisheries Commission.) While the diversion would have some beneficial 
flood-control attributes for the United States, it may also have some unsatis- 
factory impacts upon anadromous fish in the Columbia and upon navigation. 

I do not feel that this is the place to go into the details of the impact of such 
an action. It is sufficient to say that Canadian studies indicate that diversion 
flow to bring the Fraser River discharge up to 60,500 cubic feet per second during 
the fall and winter would require the diversion of 900 cubic feet per second in 
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October, 14,900 in November, 28,200 in December, 34,700 in January, 37,400 in 
February, 38,500 in March, and 12,500 in April. Of course this water would have 
been stored in Mica Creek Dam and would otherwise have been part of the 
spring freshet, but the magnitude makes clear the much greater stake of the 
United States in agreeing to joint decision in the Chicago diversion if we expect 
Canadian consideration for joint decision in the Columbia diversion. 

Waters which flow between our two countries should not be treated as the isolated 
roperty of one or the other during the time they journey through each country. 
-roper utilization of water for the maximum benefit of all our people requires 

that each watershed be treated as an integrated whole, regardless of international 
boundaries or State boundaries for planning and for operation. That principle 
applies most emphatically to the Great Lakes-St. Lawrence system and to the 
Columbia River system, and I urge most vigorously that the principle be upheld 
in regard to H. R. 2. 

Most sincerely yours, 
DANIEL M. OapEN, Jr., 
Associate Professor of Political Science. 


PuLLMAN, Wasu., July 26, 1958. 
Henry M. JAcKSoN, 
Senate Office Building, Washington, D. C.: 

Unilateral diversion Lake Michigan probably legal but serious precedent affect- 
ing proposed Canadian diversion upper Columbia. Completion of Great Lakes 
agreement with Canada essential before passage H. R. 2. Statement following 
by airmail. 

Dan OGpdEN. 





WaLLa Waa, Wasu., July 28, 1958. 
Hon. Henry M., Jackson, 
United States Senator, 
Senate Office Building: 

Lake Michigan contemplated new diversion amounts to six-tenths of 1 percent 
outflow of Niagara River. Canada and United States share equally, thus Canadian 
loss three-tenths of 1 percent. Columbia River Canadian diversion contemplates 
minimum of 50 percent diversion to Fraser River. Principal is involved regard- 
less of quantity. Bilateral action prevails with Canada and Mexico on diversion. 
We believe unilateral action by us not justified and dangerous not only to Colum- 
bia River negotiations but more far reaching in all international negotiations. 

HERBERT G. WEsT, 
Inland Empire Waterways Association. 





VANCOUVER, Wasu., July 25, 1958. 
Hon. Henry M. JAcKSON, 
Senate Office Building, Washington, D. C.: 

Urge you oppose Lake Michigan diversion as proposed by H. R. 2 unless cov- 
ered by a new treaty with Canada. Otherwise such diversion might become bad 
precedent for Columbia River. 

Gus Norwoop, 
Northwest Public Power Association. 





COMMONWEALTH OF PENNSYLVANIA, 
GOVERNOR’S OFFICE, 
Harrisburg, July 24, 1958. 
Hon. Dennis CHAVEZ, 
Chai .un, Committee on Public Works, 
United States Senate, Washington, D. C. 
DeEaAR SENATOR CHAVEZ: I wish to thank you for permitting me to express my 
views with respect to companion bills H. R. 2 and 8. 1123. 
Pennsylvania opposes the enactment of these bills which would authorize an 
increase in the diversion of water from Lake Michigan into the Illinois Waterway. 
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In the fall of 1956, when there was s severe drought in the Middle West, Pennsyl- 
vania consented to the application for a temporary increased diversion of water 
by the Metropolitan Sanitary District of Chicago. There is now no emergency 
which would require the Congress of the United States to deprive the Great Lakes 
States of their rights in one of their most valuable natural resources—water. 

Passage of either of these bills would adversely affect Pennsylvania. For 
Congress to authorize diversion out of the Great Lakes watershed would be an 
unprecedented interference with the property rights of the Great Lakes States, 
It would impair the rights of riparian property owners and prejudice the lake 
ports. The port of Erie, Pa., as well as many other ports which have expended 
large sums in deepening channels and harbors, would be seriously damaged by the 
lowering of the lake levels which would result from this porposed diversion. The 
lowering of the lake level requires a consequent deepening of the channel. More- 
over, there is a loss of 14 million tons of shipping every year from each inch by 
which the lake level is lowered. 

The purpose of these bills is to assist the city of Chicago in handling its sewage 
disposal. However, sewage is a local problem which each of our cities, large and 
small, must solve with its own resources. There is no justification in fact for 
depriving the Great Lakes States and their citizens of their valuable water rights 
in order to decrease the cost to Chicago of treating its waste problem. There is 
no precedent in law for such an action. 

Pennsylvania would also be adversely affected by the passage of either of these 
bills, since a lowering of the lake levels decreases the power potential at Niagara, 
A large number of Pennsylvania consumers and industries are among the pre- 
ferred power users of the Niagara and St. Lawrence power projects. I, therefore, 
join with the Power Authority of the State of New York in opposing any diversion 
of water which lessens the power potential of these projects. 

Pennsylvania, therefore, urges that this committee not approve of H. R. 2 and 
S. 1123. 

With kindest regards, I am 

Sincerely yours, 
Grorce M, LEADER. 





MIcHIGAN UNITED CONSERVATION CLUBs, 
July 25, 1958. 
Re H. R. 2, 1123 


Hon. Rosertr 8. Kerr, 
Chairman, Subcommittee on Public Works, 
United States Senate, Washington, D. C. 

Dear Senator Kerr: This organization is a statewide association of 301 
sportsmen clubs located ail over the State of Michigan, and comprising an approx- 
imate membership of more than 40,000 persons. Its purpose is to help preserve 
and protect the natural resources of our State including hunting and fishing and 
recreational grounds. It is affiliated with the National Wildlife Federation. 
It publishes a monthly newspaper and included is a copy of the last issue of this 
newspaper called Michigan Out-Of-Doors. 

It has come to our attention that you are considering H. R. 2 and S. 1123, 
which purport to allow the Sanitary District of Greater Chicago to increase the 
amount of water which it is presently diverting from Lake Michigan. We wish 
express our emphatic opposition to the provision of these bills. The water com- 
prised within the Great hes Basin is the property of the States composing that 
basin and any extraction of water from this basin which is permitted to flow 
into the Mississippi River Basin, is not only a legal but also a moral wrong against 
our rights. Aside from the rank illegality of such action we need every drop of 
water that flows into the Great Lakes Basin, particularly at this time when the 
water is at such low levels. 

The Great Lakes States, particularly Michigan, have a national reputation for 
the abundance of their water supply. Our State is known as the Water Wonder- 
land but believe me Senator, just let every Tom, Dick, and Harry begin taking 
water away from us and we will soon lose our appellation of Water Wonderland. 

If Chicago has a sewage disposal problem it is no different from all the other 
municipalities on the Great Lakes. They take care of their sewage disposal 
without diverting any water out of the basin and it seems that Chicago should be 
made to do the same. 

Sincerely, 
James L. Rouman, Executive Director. 


2ST 


Se RE OE MRR NBER RNB 





insyl- | 


water 
zency 
Lakes 


For 
be an 
tates, 
- lake 
snded 
vy the 

The 
Vi ore- 
th by 


wage 
e and 
st for 
rights 
ere is 


these 
ara, 
. pre- 
efore, 
»rsion 


2 and 
ER. 


58. 


f 301 
prox- 
serve 
g and 
ation. 
f this 


en GY RR RRS OSE RIROREE ET pee n 


1123, } 


e the | 


: wish 
com- 
r that 
» flow 
rainst 


‘op of | 


n the 


yn for 
nder- 
aking 
nd. 

other 
posal 
ld be 


lor. 


PSTN ROMER EEE MRE 


DIVERSION OF WATER FROM LAKE MICHIGAN 155 


Senator Dovuetas. Our next witness is Casimir Griglik, a member 
of the Sanitary District of Greater Chicago Board. 


STATEMENT OF CASIMIR GRIGLIK, CHAIRMAN, FEDERAL RELA- 
TIONS COMMITTEE, THE METROPOLITAN SANITARY DISTRICT 
OF GREATER CHICAGO 


Mr. Grieux. My name is Casimir Griglik. I am a member of 
the board of trustees of the Metropolitan Sanitary District of Greater 
Chicago, and chairman of its committee on Federal relations. 

Like President Patterson, I do not wish, nor do I consider it neces- 
sary, to amplify the formal statement of our district presented by 
President Patterson in support of H. R. and S. 1123. 

I assume this Senate subcommittee will receive and consider, with 
respect to the pending legislation, testimony and exhibits heretofore 

resented at the previous House and Senate committee hearings on 

. R. 3300 of the 83d Congress, on H. R. No. 3210 of the 84th Con- 
gress, and of the House Committee hearings on H. R. 2 at the 1st 
session of the 85th Congress. 

It was my privilege to appear before the Senate subcommittee at 
the hearings on H. R. 3210 in the 84th Congress. Let me again 
express my appreciation for the courtesy and consideration then 
extended and to this Senate subcommittee for granting me again the 
privilege of appearing before you today on behalf of H. R. 2 and S. 
1123. 

Other witnesses representing the city of Chicago, the State of 
Illinois, the various waterway associations, the Chicago Association 
of Commerce and Industry and other interests, are present and desire 
to be heard in support of these measures, and I therefore relinquish my 
further time to them, with a view of expediting these proceedings. 

I respectfully join them in urging that this subcommittee recom- 
mend to the Senate Committee on Public Works, your approval of 
H, R. 2. 

Senator Kerr. Thank you kindly. 

Senator Dovaetas. Mr. Chairman, our next witness is Mr. William 
Nordburg, who is vice president of the Metropolitan Sanitary District 
of Greater Chicago. 


STATEMENT OF WILLIAM S. NORDBURG, VICE PRESIDENT, THE 
METROPOLITAN SANITARY DISTRICT OF GREATER CHICAGO 


Mr. Norpsura. My name is William S. Nordburg. I am vice 
president of the board of trustees of the Metropolitan Sanitary Dis- 
trict of Greater Chicago and chairman of its committee on engineering. 

In our statement, filed by President Patterson, and the accompany- 
ing supporting appendixes, we consider the engineering phases are 
therein competently presented. _ 

As chairman of the committee on engineering of the Metropolitan 
Sanitary District of Greater Chicago, I would, however, particularly 
direct this committee’s attention to appendix A which has been sub- 
mitted in support of our statement. 

Appendix A is a talk entitled ‘‘Diversion of Water’ delivered by our 
chief engineer, Horace P. Ramey, to the Illinois section of the American 
Society of Civil Engineers on June 20, 1957. 

29691—58——11 
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After reading it, the committee, I am confident, will agree it presents 
a most comprehensive approach to the all- -important questions here 
under consideration. 

Like my associates, I appreciate the opportunity you have afforded 
us to present our views in support of House bill 2 and Senate bill 1123 
and we respectfully urge favorable action by the subcommittee, the 
Senate Committee on Public Works, the Senate itself, and final 
approval by the President. 

Senator Kerr. We will recess until 2:15 and then we will go for- 
ward. 

(Whereupon, at 12:35 p. m., the committee adjourned to reconvene 
at 2:15 p. m. of the same day.) 


AFTERNOON SESSION 


Senator Kerr. The subcommittee will come to order. 

We are going to get to you in just a minute, Senator. I told three 
visitors here this morning that we would give them the opportunity 
to identify themselves, place their statements in the record, in view 
of the fact they had a plane to catch, Senator, and it will only take 
a half a minute. 

Mr. Harry G. Slater, deputy city attorney, Milwaukee. 


STATEMENT OF HARRY G. SLATER, DEPUTY CITY ATTORNEY, 
CITY OF MILWAUKEE 


Mr. Suater. Thank you, Senator. I have a statement which | 
have prepared which I would like to file for the record. 

I am appearing for the city of Milwaukee in opposition to the 
legislation before this committee. 

I have also a certified copy of resolution of the Common Council 
of the City of Milwaukee in opposition to this legislation. I ask that 
both be made a part of the record in their proper sequence. 

Senator Kerr. It will be done. 

Mr. Starter. Thank you. 

(The statement and resolution are as follows:) 


The city of Milwaukee, by action of its common council and Resolution File 
No. 58-438 adopted on May 27, 1958, is on record against water diversion from 
Lake Michigan. Pursuant to such resolution, | am authorized to appear before 
this committee and to state the opposition of the city of Milwaukee to H. R. 2 
and S. 1123, which, if enacted, would permit the diversion of additional water 
from the Great Lakes. 

Historically, our eity has been vigorously opposed to water diversion because 
we believe additional water diversion is harmful to the interests of all of the 
people, and more significantly, to those who live in the Great Lakes region. 
Increased water diversion should not be authorized so as to aid the development 
of hydroelectric power or solve the sewage problems for any one community to 
the detriment of other communities. Other communities within the Great Lakes 
Basin are called upon to solve their own sewage problems and to expend large 
sums of money in accomplishing that objective. The use of the waters of the 
Great Lakes is for the benefit of all citizens and not merely for certain groups who 
desire to obtain special privileges with respect to sewage disposal. 

It is our view that the pending legislation attempts to adjudicate legal rights 
of communities in the Great Lakes area: and that such adjudication, if permitted 
through legislative enactment, would not accomplish due process, but would be 
the result of legislative mandate. 

We respectfully submit to this subcommittee that the subject matter of water 
diversion is a problem for the courts and not for a legislative body. The United 
States Supreme Court has heretofore dealt extensively with the significant ques- 
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tions arising in the matter of water diversion. Some time ago, an application 
was presented to the United States Supreme Court by the State of Illinois for 
additional water diversion upon the claim that such diversion was required in 
order to facilitate navigation in the Mississippi River. The United States Su- 
preme Court dealt with the question promptly. Although our State was opposed 
to additional increased diversion and so advised the Court, because of well-founded 
reasons, nevertheless, we agreed that the United States Supreme Court was the 
proper tribunal before which the application for increased water diversion should 
be considered. 

In appearing here today, we are consistent in that position. We respectfully 
ask this subcommittee to reject this legislation for the reason that the question 
of water diversion is an issue to be resolved by the courts. Certainly, the same 
opportunity exists to Chicago or the State of Illinois to make application before 
the United States Supreme Court for additional water diversion if those govern- 
mental units consider they can make an adequate case therefor. In our view, we 
do not believe that such a case can be presented. 

We respectfully submit that when a legislative body is requested to intervene in 
a matter that is clearly judicial in character, it trespasses upon prerogatives 
of the judiciary and creates a conflict in the separation of powers between the 
legislative, judicial and executive branches of government. In this instance, if 
there need be determined the property rights of the area represented by the 
proponents of this legislation to the use of additional water for diversion purposes, 
the proper arena for the determination of the disputes between the proponents 
and the opponents on this issue rests with the courts. If there exists any need for 
additional water diversion and such relief can be meritoriously sustained, then 
most assuredly the courts can deal with the subject. Fundamentally, judicial 
or legal matters should be decided by the courts and national legislation on 
matters of policy determined by Congress. 

We do not consider our presentation before the subcommittee as a partisan 
matter, for we are presenting our contentions upon the basis that the rights 
of all citizens must be weighed versus the individual interests of any one locality. 
The waters of the Great Lakes are held in trust for the reasonable use of all persons 
and not only for a select few. 

Were our city asking for additional water diversion for the same reasons that 
Chicago is asking such additional water diversion, we would anticipate that 
Chicago would make the same challenge to our right to additional water as the 
challenge which our city and the many other communities of the Great Lakes 
area are now interposing. 

We, therefore, urge your honorable subcommittee to consider this matter, not 
as it may benefit one community, but as it may directly harm many communities 
and the many millions of people residing in such communities. Because we 
earnestly believe that to permit additional water diversion, for the reasons urged 
by the proponents of the instant legislation, would be discriminatory against 
other sections of the Nation, and is inequitable and in conflict with legal principles, 
we respectfully urge the subcommittee to reject H. R. 2 and 8, 1123. 





CertTirigp Copy or RESOLUTION 
By Aldermen Schreiber and Rahn. File No. 58-438 


RESOLUTION RELATING TO CITY OF MILWAUKEE OPPOSITION TO WATER DIVERSION 
PROPOSALS 


Whereas by prior resolutions, this common council has recorded the position 
of the city of Milwaukee in opposition to proposals for diversion of water from 
Lake Michigan for the purposes of the Chicago Sanitary District; and 

Whereas there is now pending before the Congress of the United States a bill 
designated as H. R. 2, to authorize additional diversion of water from Lake 
Michigan at Chicago, which has passed the House of Representatives and which 
is awaiting action in the United States Senate: Now, therefore, be it 

Resolved by the Common Council of the City of Milwaukee as follows: 

(1) That the city of Milwaukee reiterates its position in opposition to increased 
or unreasonable diversion of water from Lake Michigan for the purposes of the 
Chicago Sanitary District, or comparable diversions of water elsewhere in the 
Great Lakes Basin; 

(2) That his honor, the mayor; the municipal port director; and the deputy 
city attorney be and they are hereby authorized to appear before congressional 
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committees holding hearings in Washington or elsewhere, and to state the opposi- 
tion of the city of Milwaukee to legislation to authorize the diversion of addi- 
tional volumes of water from the Great Lakes Basin; 

(3) That the city of Milwaukee hereby specifically declares its opposition to 
H. R. 2, now pending before Congress of the United States; and be it further 

Resolved, That copies of this resolution be transmitted by the city clerk to the 
Committee on Public Works, United States Senate; to Senators and Representa- 
tives from the State of Wisconsin; to the attorneys general of the Great Lakes 
States opposing water diversion; to the Great Lakes Harbors Association; to the 
Great Lakes Compact Commission; and that the city representatives herein 
enumerated be authorized to collaborate with the legislators and regional groups 
designated with a view to achieving collaboration and effective opposition to any 
and all proposals for extraction of water from the Great Lakes Basin, to the injury 
of the port cities and the maritime interests of the Great Lakes. 4 


_ Senator Kerr. Mr. Harry C. Brockel, Board of Harbor Commis- 
sioner, Milwaukee. 


STATEMENT OF HARRY C. BROCKEL, MUNICIPAL PORT DIRECTOR, 
BOARD OF HARBOR COMMISSIONERS, CITY OF MILWAUKEE, WIS., 
AND REPRESENTING FRANK P. ZEIDLER, MAYOR, CITY OF 
MILWAUKEE, WIS. 


Mr. Brockxe.. Thank you very much, Senator Kerr. 

I am privileged to represent here Mayor Frank P. Zeidler, mayor 
of the city of Milwaukee, and to present for the record his personal 
statement discussing some of the sewage and polution treatment 
aspects of the problem. A statement on behalf of the port of Mil- 
waukee discussing some of the navigation effects of the diversion: a 
telegram from Hon. John Bolgert, mayor of the city of Sheboygan, 
Wis. All of these statements, Mr. Chairman, are in opposition to 
H. R. 2 and S. 1163. 

We present them for the record. 

Senator Kerr. Very good, Mr. Brockel, we are glad to have your 
appearance before the committee. 

(The above-mentioned papers are as follows:) 


STATEMENT oF FRANK P. ZermpLeR, Mayor, City or MILWAUKEE, WIs. 


Mr. Chairman and gentlemen of the committee, my name is Frank P. Zeidler 
and I am the mayor of the city of Milwaukee, Wis., a position which I have held 
since 1948. 

I desire to register the city of Milwaukee’s opposition to the passage of H. R. 2 
or similar legislation which would authorize the Metropolitan Sanitary District of 
Greater Chicago to divert increased quantities of water to flush partially treated 
sewage through the Chicago drainage canal and into the Illinois Waterway. 

The city of Milwaukee’s opposition to diversion of Lake Michigan waters by 
the Chicago Sanitary District, or as it is now known, the Metropolitan Sanitary 
District of Greater Chicago, is well known by the members of this honorable body. 
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There has been a long and complicated defense of Great Lakes waters against | 
improper and illegal use, waged by several States and communities of which Mil- | 


waukee has been one. 
The records of Congress have been burdened with legal and technical reports 


on this persistent request of the Chicago Sanitary District to divert more water | 


from Lake Michigan, and the States and communities who will suffer from lowering 


of lake levels by such diversion have been equally determined to protect their | 


rights. 

The advocates of water diversion from the sanitary district have made a strange 
and tortuous record over the years as to the reasons for which they desire this 
diversion. At one time they indicated they were seeking it for power purposes. 
Lately they have alternated between two reasons: One is that an increased flow 
is needed for navigation purposes, and the other is that the increased flow is 
needed for sewage purposes. 
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I believe that the second reason is the primary reason; the sanitary district is 
not treating its sewage adequately and it wants Lake Michigan water to flush 
untreated sewage and partially treated sludge down the river and to perhaps intro- 
duce an additional stream of water with some oxygen in it into the drainage canal. 

Concerning the request for increased diversion to aid navigation, I think that an 
increased flow would be a hindrance to navigation moving in the direction against 
the flow, and I believe there is some engineering testimony to this effect. Cer- 
tainly if the flow is increased to the ultimate 10,000 cubic feet per second as has 
been so often requested and announced as its goal by the district, such a flow would 
be hazardous indeed. 

The request for water diversion to aid navigation, therefore, can be set aside 
merely as a kind of side argument to bolster the real reason for asking for diver- 
sion, which is to flush sewage from Chicago into the Illinois Waterway. 

This committee and the Congress has heard much testimony on the claimed 
efficiency of works and operations of the Metropolitan Sanitary District of Greater 
Chicago as to its efficiency. In fact Casimir Griglik, a trustee of the district, 
testified before the Subcommittee on Rivers and Harbors of the Committee on 
Public Works of the House of Representatives on March 26, 1956, as follows: 

“Use of the activated sludge process results in sewage treatment as high as 94 
percent, under very favorable conditions, but a general annual average of about 
90 percent is the most that can be relied upon.’’ 

rustee Griglik’s point was that in spite of this very high degree of purification, 
Lake Michigan water was needed to carry off the effluent from the various sanitary 
district’s plants. However, in the Chicago Tribune and the Chicago Daily News 
of September 4, 1957, there was a report carried that a sharp increase occurred 
in the amount of solids in the sludge discharged into the sanitary canal in 1956. 
This information was disclosed in records submitted by the sanitary district for 
study by a United States Federal grand jury. The information apparently came 
from Mr. Horace P. Ramey, chief engineer. Mr. Ramey is reported to have 
written a memorandum in which he said: 

“Because of excellent public relations in recent years, the sanitary district 
enjoys a good reputation and is generally credited with treating all its sewage to 
the highest degree practicable, better than 90 percent removal of sewage solids. 

“However, this has not been the case for the past 3 years. 

“Sewage treatment in the plant of the sanitary district has declined from a 
general average of 93 percent in 1951-52 to 87 percent or less in 1955-56. 

“The lapse in sewage treatment has occurred at the west-southwest treatment 
plant, the plant which was cited in 1955 as 1 of the 7 modern wonders of civil 
engineering of the United States. 

“An average of about 10 tons per day of solids went into the canal in 1955 in 
sludge discharged into the canal. And this figure was increased to more than 
18 tons per day in 1956. 

“Inability to dispose of the waste activated sludge at the west-southwest plant 
si to be the major factor in this decline in sewage treatment.” 

Mr. Ramey said further: 

“It would be unfortunate if this lapse in the degree of sewage treatment should 
not be corrected by the sanitary district before it is brought to the attention of 
Congress and the general public as one result of tests to be made by the Army 
engineers. 

“Sludge-disposal facilities have been recognized as inadequate at the west- 
southwest plant for the last 3 years. 

“Substantial items have been included in construction budgets for the vears 
1954, 1955, and 1956, and are repeated for 1957.” 

Then Mr. Ramey added: 

“Except for certain indecisions, much of this needed work could have been 
under construction by this time.” 

Mr. Chairman and members of the committee, from this account in two differ- 
ent substantial Chicago newspapers, quoting from an authority of the district’s 
employees, one can reasonably conclude that a principal reason for the insatiable 
drive to divert Lake Michigan water into the sanitary canal is the sanitary dis- 
trict’s failure to treat sewage as it can now under existing facilities and as it could 
if it improved its facilities. 

I have expressed my opinion elsewhere and will do so again, that there are 
three major reasons why there is a demand in Chicago for water diversion. The 
first is the failure to operate the sanitary district’s plants as they should be, in- 
cluding improvements and betterments to deal with the increased load. 

The second reason is the failure of the city of Chicago to properly meter the 
domestic water supply. 
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And the third is the failure of the sanitary district to use its powers to force an 
end to industrial pollution by certain industries. This latter point was made ina 
a of the Illinois Legislative Council on the sanitary district prepared 
in 1953. 

In view of these conditions, how can the sanitary district and representative 
Chicago groups in fairness ask for water diversion which will injure the shipping 
and port facilities of the Great Lakes when at least a great portion of the remed 
for their sanitation ills lies with the district and with the city of Chicago? Is 
this not a matter for the Congress to carefully weigh if it is tempted to pass water 
diversion legislation? 

I have not addressed myself to the legal aspects of this problem for it will be 
fully discussed by others. However, it should be pointed out that present diver- 
sion of 1,500 cubic feet per second, plus domestic diversion of perhaps 2,000 to 
2,500 cubic feet per second has lowered the lake levels about 2 inches. Additional 
diversion proposed would make it nearly 3 inches, which in times of low water 
can be significant. 

If the demands for diversion would stop at this request, that would be one 
thing; but past experience shows that the demands will not stop and that a diver- 
sion of 10,000 cubic feet per second is certainly a goal. By cutting this diversion 
up into smaller requests, perhaps the proponents hope to accomplish their final 
objective. But the ports and States which are to be injured must resist all such 
requests. 

One last observation I should like to make is that there seems to be a unanimity 
in the Chicago area to force other States and communities to permit water diver- 
sion to flush untreated sewage in the Illinois Waterway, but there is little demand 
to make the sanitary district perform the functions with which it was charged 
by the Illinois Legislature. This is because the citizens of the Chicago area 
appear to be relatively uninformed about what is going on in one of their most 
important units of government. 

It is not too much to say that those who are resisting water diversion by the 
sanitary district are doing more for the health and progress of the Chicago metro- 
politan area than those who demand diversion. If diversion is permitted, the 
improper wastage of water by failure to meter it, the failure to treat sewage, and 
the failure to properly treat the sludge, will continue as practices of the city and 
the sanitary district. Continuation of such practices is definitely hostile to the 
welfare of the area. 

The press of Chicago, which has such an obsession for water diversion, could 
more profitably use its ink and paper in advocating an end to wastage of water 
and failure to make the sanitary plant adequate. The plain fact is that granting 
of diversion will not solve the sewage problem. 

The true answer to the Chicago areas’ sewage problem is for the city to meter 
its water to prevent an overload on the sewage works, for the sanitary district 
to enlarge its works to the needed capacity and to operate those works with effi- 
ciency, and for the district to stop industrial pollution as it is empowered to do. 

If, after all of this is done and the conditions are still not satisfactory, then the 
sanitary district can petition the Supreme Court of the United States for relief 
and the petition can be decided in the pattern of judicial review established in 
the past. 





STATEMENT OF Harry C. BrocxeL, Municipat Port Director, Boarp oF 
HARBOR COMMISSIONERS, City OF MILWAUKEE, WI1s. 


Mr. Chairman and gentlemen, my name is Harry C. Brockel. I am municipal 
ort director of the Board of Harbor Commissioners of the City of Milwaukee, 
Vis. I am authorized by that board and by the Milwaukee Common Council 

to register Milwaukee’s opposition to H. R. 2 or similar bills. 

Since the legal and jurisdictional phases of this matter no doubt will be amply 
covered during the present hearing, I shall confine my brief testimony to the 
navigational aspects of the matter. 

It will be argued that the reduction of lake levels by 1 inch or slightly less will 
have a minor effect on lake levels and on shipping operations. One inch of water 
will not solve the erosion problem when the Great Lakes rise to levels 4 feet above 
datum, as they did in 1952. On the other hand, removal of only 1 inch of water 
from the Great Lakes has a costly effect upon lake shipping during low-water 
cycles. If the bulk freighter fleet on the Great Lakes has its safe draft reduced 
by only 1 inch, the annual loss in freight-carrying capacity is about a million cargo 
tons a year. The revenue loss would run into millions of dollars per season. 
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A sharp downward trend in lake levels is now in progress, with lake levels 
extremely low. Navigation and harbor operations are being impaired by the 
extreme low-water condition prevailing on the Great Lakes. At Milwaukee, 
thus far in 1958, we have already accumulated a deficiency of 8 inches below 
normal precipitation for the year. This obviously forecasts an acute low-water 
condition in the months ahead and, perhaps, for several years to come. 

Diversion of water at Chicago has the same lowering effect upon all of the 
Great Lakes, except Lake Superior. The diversion contemplated by H. R. 2 
would lower each of the lakes by five-eighths of an inch, according to the United 
States Corps of Engineers, and, if continued, would lower the lakes by about an 
inch. Unfortunately, such lowering of the water levels applies to the low-level 
cycle as well as to the high-level periods. The results of water diversion cannot 
be turned on and off like a faucet. The full effect of the diversion contemplated 
by this bill will not be reached for 3 years, and its adverse effects may continue 
for years thereafter. 

It is our firm conviction, based upon publie statements by sanitary district 
officials, that the 1,000 cubic feet per second long sought by Chicago may be 
anticipated to be the traditional foot-in-the-door technique, and, if granted, will 
be followed by rising demands for increasing quantities in future years. We 
predict that the precedent provided by this bill will plague the Congress and the 
Great Lakes for years to come, if it becomes law. 

Congress has authorized the building of the St. Lawrence seaway project and 
the deepening of Great Lakes connecting channels. The United States Corps of 
Engineers is in the midst of an extensive survey of Great Lakes ports to determine 
their future channel requirements in the St. Lawrence seaway era. In my opinion, 
it is inconsistent to take these forward and progressive steps to provide such 
favorable improvements to serve our foreign and domestic commerce, and, simul- 
taneously, to take another step which, no matter how it may be argued or rational- 
ized, has an inescapable ultimate effect—the lowering of the levels of the lakes. 

If diversion is allowed by Congress at this time, and the precedent which these 
bills set would result in greater diversions of water in the future, the Congress 
will ultimately be faced with requests for appropriations to deepen channels and 
harbors to offset the loss of water caused by the Chicago water diversion or any 
other abstraction of water from the Great Lakes Basin. 

The city of Milwaukee, in close cooperation with the Federal Government, is 
currently expending about $10 million of municipal funds to provide the most 
modern navigation facilities and deep-draft channels for the benefit of Great 
Lakes and ocean commerce. We do not want this investment jeopardized by 
having water skimmed off the top of Lake Michigan at the same time that we 
spend great sums of money to deepen our harbors, slips, and channels. 

We are grateful to your committee and to the Congress for the progressive 
steps you have taken to open the Great Lakes to deep-draft shipping, to improve 
the capacity of Great Lakes shipping channels, and to deepen Great Lakes har- 
bors to serve the commerce of the future. 

In expressing our thanks and admiration to the Congress for these commend- 
able achievements, may we express the hope that you will not now take another 
action to grant a special privilege to 1 community which, no matter now it may 
be rationalized, can have only 1 result—less water under the keels of lake and 
ocean ships plying the Great Lakes, at the very time when large sums of public 
moneys are being expended, and some of the greatest engineering works in the 
history of North America are in progress, for 1 purpose—to provide deeper chan- 
nels and harbors, and to get more water under the keels of lake and ocean vessels 
plying these great waterways. 

This bill, if passed, will not improve our somewhat troubled relations with the 
Dominion of Canada, which has considerable equity in the waters of the Great 
Lakes. The bill, if passed, will not solve the problem, because it will have only 
one result. Chicago will seize upon it as a precedent, and will be back to plague 
the Congress with new demands for more water from the Great Lakes Basin. 
Passage of this bill will not settle the 70-year-old controversy of the Chicago 
water diversion, but will give it new impetus and prolong its unfortunate career. 
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[Western Union telegram] 


SHEBOYGAN, July 28, 1968. 
Mayor FRANK P. ZEIDLER, 
Senate Office Building, Washington, D. C.: 


Impossible to attend hearing on Chicago diversion bills. Authorize you when 
you make your presentation to also represent the city of Sheboygan’s opposition 
to these bills. 

Joun Boutcert, Mayor. 


— Kerr. We also have Mayor Jack H. Humble, of Racine, 
is. 


STATEMENT OF JACK H. HUMBLE, MAYOR OF THE CITY OF 
RACINE, WIS. 


Mr. Humsie. Thank you very much, Mr. Chairman, I have to 
catch a plane, but I would like to say that I presented our statement. 
It is voluminous, with some pictures showing conditions which are 
caused somewhat by this diversion. Also, there are resolutions from 
the Racine City Council, from the chamber of commerce, and from 
the people of the city of Racine who asked me to appear against H. R. 2. 


Thank you very much for allowing me to say these few words. 
Senator Kerr. Very good, Mr. Humble. 
(The above-mentioned material is as follows:) 


PREPARED STATEMENT OF JACK H. HumMBLE, Mayor, City oF RAcINneg, WIS., IN 
Opposition To H. R. 2 


Mr. Chairman and gentlemen, my name is Jack H. Humble. I am mayor of 
the city of Racine, Wis. Racine is a heavy industrial community located on the 
west shore of Lake Michigan between Milwaukee, Wis., and Chicago, IIl., and is 
important to the industrial might of the United States because of our hard-goods 
manufacturing. We are vitally interested in our port, the preservation of water 
transportation on the Great Lakes, and the elimination of unsanitary conditions 
presently caused by low water in Lake Michigan. Racine opposes H. R. 2, and 
has steadfastly opposed all similar legislation. 

The bill as proposed will grant to the Chicago Sanitary District the special 
privilege of exploiting the waters of Lake Michigan and of the Great Lakes for 
the purpose of flushing sewage all the way to the Gulf of Mexico without regard 
for harmful effects to all persons and communities located upon the Great Lakes. 

The Chicago Sanitary District has a problem which can best be solved by the 
construction of additional facilities and the use of improved methods and controls 
for the handling of sanitary waste. The use of Lake Michigan waters for the 

urpose of flushing sanitary waste from the Chicago Sanitary District into the 
Mississippi River to the detriment of all communities bordering upon the Missis- 
sippi is no solution. The rivers and canals of this country are too important to 
permit their use as open sewers whether the city be as large as Chicago or as small 
as Sturtevant, Wis. 

The level of waters in the Great Lakes is cyclic. We have opposed diversion 
even at times of high waters with full realization that diversion would not be 
terminated during periods of low water. The force and drive of the proponents 
of the present legislation during the current period of low water in Lake Michigan 
is indicative of the unconcern of the people of the Chicago area for the welfare of 
all other communities on the Great Lakes whether they be in the United States 
or Canada. The increased diversion of Lake Michigan waters at Chicago can 
only have the effect of enforcing low-water conditions for longer periods of time. 
In other words, we will experience lower and longer periods of low water. 

We cannot quarrel with results due to conditions permitted by God, but we can 
and certainly do quarrel with the results of conditions created by man. The 
situation at Chicago is manmade. 

For the purpose of assisting this committee to make a determination in re 
H. R. 2, I will point out some of the effects of low water at Racine, Wis. I am 
sure other communities are encountering similar situations. For the purpose of 
clarifying my remarks to the committee, I brought with me an official map of the 
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city of Racine together with several photographs, which are keyed to the map by 
alphabetical symbols. It is my intention to leave this material with the com- 
mittee for its further study and consideration. 


(The map and photographs are retained in the files of the 
committee). 


Racine is bisected by the Root River, the level of which river is controlled by 
the waters of Lake Michigan. Root River has a bore which causes water to flow 
alternately upstream and then downstream. During periods of low water in 
Lake Michigan, Root River in part becomes malodorous due to stagnation. 

Photograph A is a view of the Root River looking southeast at the Kinzie 
Avenue Bridge and the location is marked on the official map by the letter A. 
You will note a man standing in the shadow of the bridge, who happens to be our 
city engineer. His position marks the normal point at which the water flows in 
the stream. When the river is at this normal height conditions are pleasant, 
healthy and conducive to the enjoyment of the people of our community. 

Photograph B, which is located on the official map by the letter B, is a view 
of the west channel of Root River looking northward from Rupert Boulevard. 
Please note the shore protection standing high and dry and the presence of small 
islands in the streambed, as well as stagnant conditions on the surface of the water. 

Photograph B-—1 is a closeup view of the river at the point marked ‘‘B.’’ 

Photograph ©, which is marked on the official map by the letter C, is a view of 
Root River looking in the direction of Cedar Bend, a large municipal recreation 
area. I direct your attention to the small amount of open water. The light 
portions of the picture which appear to be light sand are not sand at all, that is 
thick, offensvie smelling scum. This particular picture is taken from a point near 
a residential district immediately adjacent to the public park. 

Photograph D is a view of our municipal small boat launching facility located at 
the lake front at a point marked D onthe map. It is within the harbor. Please 
consider that although this facility was constructed only 3 years ago, we have 
already had to lower the finger piers twice to follow the receding water level. 
The finger piers when originally constructed rested atop the wooden piles. The 
amount we have had to lower them is readily apparent. 

Photograph D-1 should forcefully display to the committee the effect of low 
water on our boat ramp. Our city engineer has placed a carpenter’s extension 
rule at the low end of the boat ramp. It shows 2 inches of water over the curb 
which was built originally to keep trailers from going too far into the lake. When 
originally constructed that curb was well under water. The usefulness of the boat 
ramp has already been impaired by low water. 

Photograph E is a view of a portion of the harbor area on the south side of Root 
River. Note the wooden piles which are exposed which will hasten their deterio- 
ration. These piles were designed to protect and make useful this section of our 
waterfront owned by our public utility and formerly used as a coal dock. 

For the purpose of demonstrating that low water causes stagnation at points 
in our community other than in the river itself, I offer three photographs. F isa 
view taken at Shoop’s Park showing contaminated water at the shoreline between 
jetties. Shoop’s Park is a municipal golf course and picnic area owned and 
operated by the city of Racine at the point marked on the official map by the letter 
F. Photogranvh F-1 is a view of the beach at the same area showing crusted 
matter deposited upon the beach and left because of continued low water. Photo- 
graph F-2 is a closeup view of the same material. This condition does not exist 
during periods of normal water when the area is scoured by wave action. 

The reason I have taken the time to demonstrate to the committee the fact 
that low water results in insanitary conditions in the Racine area is to point up 
the fact that while the Chicago Sanitary District desires additional water to 
clean up its insanitary condition, it aids in the creation of similar conditions up 
and down the shores of the Great Lakes for other communities. Continued low 
water, which is in part contributed to by diversion in Chicago, has a far more 
serious effect upon the Great Lakes ports. 

As a Nation we have gone to great lengths together with Canada to build the 
St. Lawrence seaway, to deepen the connecting channels of the Great Lakes and 
to deepen major lake ports to serve ocean shipping. Racine is one of the ports 
recently deepened. Are the benefits of these programs to be thrown away by the 
legalization of the lowering of lake levels at this time? 

The attitude of the people of our Nation toward the waters of the Great Lakes, 
the Mississippi and the St. Lawrence Rivers is well set forth in the ordinance of 
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1787, enacted by Congress which constituted the laws for the government of the 
Northwest Territory. Article IV of the ordinance provided in part: 

“* * * The navigable waters leading into the Mississippi and St. Lawrence, 
and the carrying places between the same, shall be common highways, and for- 
ever free, as well to the inhabitants of the said Territory, as to the citizens of the 
United States, and those of any other States that may be admitted into the 
confederacy, without any tax, impost, or duty therefor.”’ 

The 1836 enabling act admitting Wisconsin as a Territory provides in section 
3 as follows: 

“And be it further enacted, That the said State of Wisconsin shall have con- 
current jurisdiction on the Mississippi and all other rivers and waters bordering 
on the said State of Wisconsin, so far as the same shall form a common boundary 
to said State and any other States or States now or hereafter to be formed or 
bounded by the same; and said river and waters, and the navigable waters lead- 
ing into the same, shall be common highways and forever free, as well to the 
inhabitants of said State as to all other citizens of the United States without any 
tax, duty, impost or toll, therefor.” 

It is to be noted that the aforesaid waters have been considered and dealt with 
as highways, nowhere do you find reference to the rivers being used as public 
sewers, which is in part Chicago’s use of the Mississippi River. 

If the lake ports are to derive any substantial benefits from the St. Lawrence 
seaway they will be dependent upon the maintenance of adequate channel depths 
to enable oceangoing vessels to come into port. Constant dredging to new depths 
and reconstruction of dock facilities because of ever-reducing lake levels is economic 
insanity. 

The city of Racine is presently doubling the capacity of its waterworks. From 
necessity we must raise the waters of Lake Michigan into our system. Reducing 
lake levels means greater pumping operations. We are presently pumping, plus 
or minus, 20 million gallons per day. 

A 1-foot drop in the level of Lake Michigan means that the city of Racine 
daily must supply the energy to pump the water an additional foot of height. 
This means we will have to supply 160 million foot-pounds of energy per day; 
20 million gallons per day times eight pounds (weight of 1 gallon of water). 

The State of Wisconsin has long been conscious of the obligations of our people 
in the field of public health. As per the Honorable Vernon W. Thomson,. 
Governor of our State, the Wisconsin State Committee on Water Pollution in 
recent years has issued orders to 117 property owners discharging waste to the 
Rock River and its tributaries for the purpose of abating pollution. The State 
of Wisconsin, fully conscious of the value of clean unpolluted streams, is pursuing 
an energetic program. The Rock River and its tributaries ultimately empty into 
the Mississippi River. 

At the end of World War II, the city of Racine in cooperation with the State 
Department of Public Health, undertook a gigantic program for the purpose of 
separating storm and sanitary waters. Our city was then over 100 years old. 
Our sanitary system was built upon then considered proper engineering standards, 
During storm periods our sewage disposal plant was not able to handle the flow 
and of necessity some insanitary material was being discharged directly into Lake 
Michigan, bypassing the plant. Our separation program is almost complete. 

After the expenditure of approximately $9 million in the immediate postwar 
years, we are now in position to state that the city of Racine is discharging into 
the waters of Lake Michigan an effluent which is considered from the standpoint 
of health as being safe. The solids we retained in our own sludge beds. 

The adequacy of our program can best be gaged by the fact that our intake 
pipe for bringing drinking water into the city system is located in Lake Michigan 
approximately 2 miles from the point of discharge of the efluent from our sewage 
disposal plant. 

The financial limits to which the city of Racine is willing to go to improve 
sanitary conditions in Lake Michigan can best be gaged by the simple statement 
of the fact that we have borrowed approximately $9 million for sewer construction 
out of a potential borrowing power of about $30 million. 

The little village of Sturtevant, located 7 miles west of Racine having a popu- 
lation of less than 2,000 people, has undertaken the complete reconstruction of 
its sewage disposal system in order to assure that its effluent which ultimately 
discharges into the Pike River and then into Lake Michigan, is safe. 

What the people of Wisconsin are doing in the Racine area is exemplary of the 
conduct of people throughout the State. We understand the value of water. 
We do not propose to render it useless by contamination. We are fully aware of 
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the fact that bad practices of the Wisconsin cities would seriously endanger 
Chicago and other communities on the lower end of the lake. 

Concerned as we are with the welfare of the people in the entire Great Lakes 
area, we cannot understand how the Chicago Sanitary District can have the 
temerity to seek special privilege from the Congress of the United States for the 
benefit of Chicago to the disadvantage of every other community bordering the 
Great Lakes. 

I urge you to carefully weigh this matter. H. R. 2 and S. 1193 are legally, 
morally, and economically wrong. The rights of the various parties to the 
dispute of water diversion were settled by the Supreme Court of the United States 
in 1930. That decision should not be altered by a legislative act. 

Congress and the President of the United States have rejected similar proposals 
in almost every session since 1937. It would not be well to nullify this com- 
mendable record or public interest by affirmative action on this unfortunate 
legislation. 

If the Chicago Sanitary District is economically unable to stand the cost of 
building facilities and instituting improved methods and controls for the handlin 
of its raw sewage without the resort to flushing with Lake Michigan water, 
honestly request this committee to consider ways and means of giving economic 
assistance to the Chicago area for the purpose stated as an alternative to the 
granting of the request for increased diversion. 

Annexed hereto and made a part of this report for the committee’s consideration 
are two documents. The first being a resolution expressing the attitude of the 
Chamber of Commerce of the City of Racine, and the second being a resolution 
of the Common Council of the City of Racine expressing its view in regard to the 
pending legislation. 

I want to express personally and in behalf of the people of Racine, Wis., appre- 
ciation to this committee and its Chairman, Senator Dennis Chavez, for the 
opportunity to appear before you and express the attitude of our people in regard 
to this pending legislation. 


RactnE CHAMBER OF COMMERCE, 
Racine, Wis., July 25, 1958, 
Hon. Jack H. HumBLE, 
Mayor of Racine, Racine, Wis. 

Dear Mayor Humps te: It is our understanding that you have been given the 
opportunity to appear before the Public Works Committee of the United States 
Senate on July 28, 1958, in opposition to H. R. 2 (Water Diversion bill). 

We are attaching to this letter a resolution pertaining to water diversion which 
was adopted by the board of directors of the Racine Chamber of Commerce 
on June 3, 1957, and request that you include the resolution as a part of your testi- 
mony during your appearance before the Public Works Committee. 

Be it noted also that this letter authorizes you to speak for the Racine Chamber 
of Commerce as its representative before the said committee. 

Very truly yours, 
DARRELL WriGut, Manager. 


ReEsoLuTion, RaAciINE CHAMBER OF COMMERCE, RAcINE, WIs. 


Whereas it has come to the attention of the Racine, Wis., Chamber of Com- 
merce that the House of Representatives has approved a bill to authorize increased 
diversion of Great Lakes waters at Chicago, Ill.; and 

Whereas the bill is now pending before the United States Senate; and 

Whereas the city of Racine, Wis., and other port cities and maritime interests 
on the Great Lakes have expressed interest in and supported wholeheartedly the 
development of the St. Lawrence Seaway, including the deepening and improving 
of connecting channels of the Great Lakes, all of which have been endorsed by 
the Racine, Wis., Chamber of Commerce; and 

Whereas a number of port cities have made substantial improvements and in- 
vestments in harbor facilities and others, including Racine, are making surveys 
and laying basic groundwork for a realistic approach to permit maximum use of 
present and expanded facilities, all of which are predicated on the maintenance of 
adequate channel depths; and 

ereas further diversion of Great Lakes waters at Chicago could seriously 
effect and reduce channel depths, and thereby adversely affect the economy of 
the Great Lakes ports, including Racine, by tax reduction of benefits to be gained 
from the St. Lawrence Seaway; be it 
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Resolved, That the board of directors of the Racine Chamber of Commerce do 
hereby oppose legislation which would cause further waters to be diverted from 
the Great Lakes at Chicago, and do hereby urge Wisconsin Senator Alexander 
Wiley to oppose any such legislation; and be it further 

Resolved, That the mayor of the city of Racine or a representative of the city, 
appointed by him, should it be advisable, be authorized to appear before the appro- 
priate Senate committee, expressing the opposition of the Racine Chamber of 
Commerce to the proposed legislation; be it further 

Resolved, That the secretary be authorized and directed to send copies of this 
resolution to Senator Alexander Wiley, Claude Ver Duin, executive secretary, 
Great Lakes Harbors Association, Mayor Jack H. Humble, William D. Stansil, 
executive secretary, Manufacturers’ Association of Racine, and to other interested 
parties. 

DARRELL WRIGHT, 
Manager, Racine Chamber of Commerce. 
Racine, Wis., June 3, 1957. 





A ReEsouutTion 


Whereas the House of Representatives has adopted a bill authorizing increased 
diversion of Great Lakes waters at Chicago, IIl., which bill is now pending before 
the United States Senate; and 

Whereas the city of Racine and other port cities and maritime interests on the 
Great Lakes have long supported the development of the St. Lawrence seaway, 
together with the deepening and improving of the connecting channels of the 
Great Lakes, with particular reference to the Detroit River, Lake St. Clair, the 
St. Mary’s River, and some shoal spots in the Straits of Mackinac; and 

Whereas some of the aforesaid port cities have already undertaken substantial 
port development and other cities are planning improved facilities to permit 
handling of large vessels, all of which are dependent upon maintaining adequate 
channel depths; and 

Whereas increased diversion of Great Lakes waters at Chicago will gradually 
lower lake levels, reduce channel depths, and substantially interfere with the full 
realization of the economic benefits to be derived from the St. Lawrence seaway 
and connecting channel projects; and 

Whereas the benefits to be derived in the Chicago area through increased diver- 
sion are minimum when compared to the substantial damage to all of the com- 
munities bordering upon the Great Lakes; and 

Whereas the ultimate solution to the Chicago sanitary district problem is the 
construction of additional facilities and the use of improved methods and controls, 
other than simply flushing with the waters of Lake Michigan, which in itself is 
merely passing the Chicago sanitary district problem on to the other communities 
bordering upon the Mississippi watershed; and 

Whereas with particular respect to the city of Racine the proposed increased 
diversion of Great Lakes waters will substantially interfere with the Racine 
harbor and facilities already constructed as well as the proposed development of 
the entire south shore of the city; be it 

Resolved, That the mayor and common council of the city of Racine do hereby 
go on record opposing legislation the purpose of which is to authorize increased 
diversion of Great Lakes waters at Chicago, and we do hereby urge Senator 
Alexander Wiley to oppose said legislation; and be it further 

Resolved, That should it be deemed advisable, the mayor or some other repre- 
sentative of the city selected by him, be authorized to appear and testify before 
the Senate committee expressing the opposition of the city of Racine to the pro- 
posed legislation; and be it further 

Resolved, That the city clerk be and hereby is authorized and directed to 
transmit a certified copy of this resolution to Senator Alexander Wiley. 

STATE OF WISCONSIN, 
County of Racine, ss.: 

I, Frank J. Becker, city clerk of the city of Racine, Racine County, Wis., do 
hereby certify that the foregoing resolution was adopted at a meeting of the 
common council on June 4, 1957. 

Dated this 25th day of July 1958. 

FRANK J. BEckER, City Clerk. 
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Senator Kerr. I would like to ask you a question. I have been 
told on the very best Minnesota authority that they have better 
wall-eyed pike fishing than Wisconsin. Can you tell me how well 
founded that position is? 

Mr. Humpux. Well, I took a couple of days off last week, sir, and 
I would somewhat disagree with that statement. We had very 
good luck. | 

Senator Kurr. Is there any suggestion you have to one that might 
be curious about it as to how he might best learn of it? 

Mr. Humste. Yes. First of all you come to Racine, have dinner 
with me, and I will see you get to the right place. 

Senator Kerr. Very good. [Laughter.] 

Now, the Honorable Scott Lucas, former Senator of Illinois, came 
by to express his interest in and support of this legislation, and when I 
told him of the number of witnesses to appear, he said that he would 
not wait to make a statement but that he wanted to have his appear- 
ance in the record and the statement of his support of it. 

Senator John Bricker, of Ohio, is here. I am not informed today as 
to whether he comes in support of or in opposition to the bill, but he 
is one of the most able men I know of to speak for himself, and we will 
now hear from him. 


STATEMENT OF HON. JOHN W. BRICKER, A UNITED STATES 
SENATOR FROM THE STATE OF OHIO 


Senator Bricker. Mr. Chairman, I appreciate the opportunity. I 
do not have to catch a plane, but I do have to go to another committee 
meeting in a few moments which is now in session. 

I do want to express my opposition to this measure. The Senator 
will well remember when it came up on the last night of the last 
session when I did oppose it. We only had one copy of the record 
and that was in the hands of Senator Douglas, of Illinois, He was 
gracious enough to let me look at it, but I could not digest it in the 
course of about 5 or 10 minutes on the floor. I am anxious that that 
not happen again. 

I have been in this case off and on, one way or another, in one 
capacity or another, since 1923. I was in the original case wherein the 
late Chief Justice Hughes was a master commissioner; a former 
great Secretary of War, Newton Baker, represented the complaining 
States; and another great Senator from Chicago, J. Ham Lewis, 
represented the city of Chicago. So I go back a long time in this 
record. 

Later the order then fixed the amount of diversion possible. The 
Supreme Court sustained it, and then later I was privileged or had 
the responsibility of conducting a contempt citation in the Supreme 
Court against the city of Chicago for failure to comply. That, as I 
remember, was one. 

Then, the bill came before the Senate twice. It was passed. The 
President was compelled to veto it because of considerations that we 
did not adequately take into account, I believe. That is the inter- 
national relations with Canada in this matter. They are, of course, 
deeply interested in it, as we are in Ohio. It has a direct adverse 
effect upon our shipping in the State. With the advent of the St. 
Lawrence Waterway, the deepening of our channels, it will be even 
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more so. There is not enough evidence yet, in my judgment, to 
support this bill or at least to nullify the adverse effects that it will 
have upon the border States. 

I am very anxious that the bill not pass at this session until adequate 
study is given and international relations are thoroughly considered 
in the matter. 

Last Friday, when I received the notice of the hearing, I com- 
municated with the Governor in Ohio, and with the attorney general, 
who has been very active in the matter, and they have here a repre- 
sentative, Mr. Bob Boyd, who has been active in this case. He was 
called back from his vacation. He came back down. His statement 
is not ready yet. We are helping him prepare it in the office. I am 
mainly here to introduce Mr. Boyd and to state my position in 
support of the position of the public officials in the State of Ohio, 
which is consistent with their attitudes since 1923 and 1924 when the 
original case was tried. 

I might say that subsequent to the veto of the last bill, the Supreme 
Court in its open end jurisdiction over this matter did enter a supple- 
mental decree, as I remember it, in which they did change the amount 
of diversion that was possible. I don’t like to have the action taken 
unilaterally that way by the Supreme Court over something that is 
of direct detriment to our State and shipping facilities and certainly 
might have an effect upon our international relations with the neigh- 
boring country of Canada. 

I just want to state my opposition and to thank the chairman for 
the opportunity of making this statement at the very beginning of 
this hearing. 

Thank you, very much. 

Senator Kerr. Thank you, very much. 

We have a letter from the Honorable Elford A. Cederberg, of the 
Tenth District of Michigan, in opposition to this bill, which will go 
in the record at this point. 

(The letter is as follows:) 

CONGRESS OF THE UNITED STATEs, 
HovusE or REPRESENTATIVES, 
Washington, D. C., July 28, 1958. 
Hon. Rorert KERR, 
Chairman, Subcommittee on Rivers and Harbors, 
Senate Committee on Public Works, 
United States Senate, Washington, D. C. 


Dear SENATOR KERR: At a time when we are spending tremendous sums of 
money to deepen the channels in the Great Lakes to make them more accessible 
to large oceangoing vessels as the result of the development of the St. Lawrence 
Seaway we should not further lower the level of the waters of the Great Lakes by 
giving the State of Illinois additional water with which to flush her drainage canal. 

I voted against H. R. 2 when it was presented in the House. I desire in this 
manner, to oppose it before your committee. 

It has been stated that for every inch the lake level is lowered, we lost 100 tons 
of shipping per ship on the Great Lakes. At the very time various ports in Mich- 
igan are making plans for expanded activity due to increased use of the Great 
Lakes as the result of the St. Lawrence project, we have here before Congress a 
bill to permit Chicago to drain off the lake level at the rate of from 1,500 to 5,000 
cubic feet a second. The two propositions at this time are not reconcilable. 

The city of Chicago has had years to develop a solution to this problem. Today 
the ports along the Great Lakes are looking to the future as the result of the St. 
Lawrence seaway. This seaway project should not be put in jeopardy because 
Chicago has failed to solve its problem. 

Officials of my home town of Bay City, Mich., a port in Saginaw Bay off Lake 
Huron, are opposed to H. R. 2. You have in your files a resolution adopted by 
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the City Commission of Bay City citing the possible damage to river and lake 
shipping in the area due to further water diversion. 

The City Council of Midland, Mich., a close neighbor of Bay City and also in 
the congressional district which I represent, has adopted a resolution opposing 
H.R.2. This resolution is in your files also. Although the industries of Midland 
are concerned about lowering the lake level because of the possible threat to 
shipping, the city of Midland has still another concern. The cities of Midland 
and Saginaw, M ich., joined together a few years ago in running an 80-mile pipeline 
from their municipalities into Lake Huron to acquire water for domestic use. 
They feel that continued diversion for the purposes sought by Chicago could 
incapacitate this source of supply in the future. 

I hope your committee will agree with us that further diversion should not be 
permitted at this time and that action on this proposal should be put off until 
the St. Lawrence seaway requirements are fully ascertained. 

Sincerely, 
Etrorp A. CEDERBERG. 

Senator Kerr. Senator Douglas. 

Senator Douctas. We have four more witnesses, and I am informed 
that their testimony will be relatively brief. 

I first want to call on Mr. Frank W. Chesrow, who is a member of 
the board of the Sanitary District of Chicago. 


STATEMENT OF FRANK W. CHESROW, MEMBER OF THE METRO- 
POLITAN SANITARY DISTRICT OF GREATER CHICAGO 


Mr. Cuesrow. Thank you. 

Mr. CuHarrMAN. I appear before this distinguished Senate Sub- 
committee on Public Works in support of H. R. No. 2, the O’Brien 
bill, and S. 1123, introduced jointly by Senators Douglas and Dirksen. 
I join with my colleagues, Mr. Patterson and Mr. Nordburg, in 
forbearing to dwell at length on the legal and factual phases involved 
in this pending legislation. 

The statement and the supporting appendixes here presented by the 
Metropolitan Sanitary District of Greater Chicago fully covers these 
subjects. May I, however, respectfully call attention of the distin- 
guished members of this subcommittee to appendixes B, B2, and C, as 
submitted with our statements. Appendix B and B2 are the briefs 
of the committee on international and foreign law of the Chicago 
Bar Association. Appendix C is the brief of the State of Illinois in 
the recent Supreme Court action instituted by the Great Lakes’ 
States who are here opposing H. R. 2 and 8S. 1123. 

Mr. Chairman, they are sineere people who honestly believe there 
is legal merit to their opposition and we respect their view. On the 
other hand, some of the opponents present legal objections which 
historically and legally are without merit. We believe appendix B 
and B2 of the Chicago Bar Association and appendix C of the State 
of Illinois fully cover both forms of objections. 

May I express my sincere appreciation and profound gratitude for 
the opportunity of being heard at this hearing. 

Senator Kerr. Thank you, sir. 

Senator? 

Senator Dovetas. Our next witness is Mr. Preston E. Peden, 
legislative director of the Chicago Association of Commerce & Indus- 
try. As you know, Mr. Peden is a former Oklahomian who was a 
Member of Congress from Oklahoma and who saw the light and came 
to Chicago. I would extend a similar invitation to the distinguished 
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senior Senator from Oklahoma, were I not afraid that if he came that 
he would quickly supplant the senior Senator from Illinois. 

Senator Kerr. I want to say to my good friend that his courtesy 
and generosity overwhelm me, but they” do not in any way persuade 
me that I would be able, even if disposed, to accomplish the tremen- 


dous assignment that he so generously indicated would be possible. 
Mr. Peden. 


STATEMENT OF PRESTON E. PEDEN, LEGISLATIVE DIRECTOR, 
CHICAGO ASSOCIATION OF COMMERCE AND INDUSTRY 


Mr. PrepEen. This statement will be brief, Senator. I only read it 
because I think it covers one point that maybe we sometimes lose 
track of in our discussions of the legal aspects of this controversy. 

Mr. Chairman, members of the committee: My name is Preston 
E. Peden. I appear here today on behalf of the Chicago Association 
of Commerce & Industry, an association organized in 1904 represent- 
ing Chicago business and professional interests, now composed of over 
6,500 member companies and firms, with an active operating member- 
ship of individuals representing such companies totaling over 10,000. 
We are the Chamber of Commerce of the Chicago Metropolitan Area. 
Our interest in this lake-diversion matter goes back as far as the date 
of the organization of our association. Any association operating as 
a chamber of commerce immediately recognizes the importance of an 
adequate sewage system as well as an adequate sanitary condition for 
the people of their community. We have worked in support of this 
legislation since its inception in the Congress. 

The Chicago Association of Commerce & Industry strongly ad- 
vocates the passage of H. R. 2, and endorses the statement and 
testimony of the Metropolitan Sanitary District of Greater Chicago 
as presented to the subcommittee at this hearing. We concur with 
the sanitary district in their support of the procedure of tests, studies, 
and reports recommended by the Department of Health, Education, 
and Welfare as set forth in a memorandum dated May 14, 1958, from 
the Department to Congressman Thomas J. O’Brien, the author of 
H. R. 2, 85th Congress. We concur in the recommendations of such 
memorandum in the belief that they satisfy the objections of the 
President as heretofore expressed in veto messages of similar bills, 
inasmuch as the memorandum has the approval of the Bureau of the 
Budget. 

Basically, despite all the legal aspects, the matter of diverting 
additional Lake Michigan water into the Illinois Waterway resolves 
itself into a question of policy which only the United States Congress 
can determine. In determining such policy, a most important factor 
is the real need for increased diversion because of sanitation. This 
statement, therefore, in the interest of saving time and in order not 
to duplicate previous testimony, will be limited to this human need; 
namely, the sanitary aspects of diversion. 

The people of Illinois and particularly those of the Chicago metro- 
politan area, are seriously concerned with the sanitary condition of 
the Illinois Waterway. ‘The streams constituting the waterway run 
through an area of 7 million or more people, 6% ; million of whom are 
in the 6-county Chicago metropolitan area, and 4.6 million of whom 
actually are using the facilities of the sanitary district. 
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Presently these streams are foul and, needless to say, when such 
conditions exist in areas of such dense population and industry, they 
become vital to our health and welfare. 

Consider, therefore, this plea today to be that of a vast metropolitan 
area of some 7 million people, respectfully requesting sufficient diver- 
sion to help clean waters affecting its health and welfare—waters 
which are now so foul that they will not support fish life. The fresh 
water and dissolved oxygen required can only be provided by addi- 
tional diversion of Lake Michigan water into ve Illinois Waterway. 

We are fast reaching the time when some 10 million people will be 
living in this area. There will be a corresponding increase in the 
industrial output and resulting waste from industry. The bill before 
you will give our dilemma the attention that it rightly deserves, by 
permitting the Corps of Engineers and the United States Department 
of Health to study the effects of diversion over a 3-year period. 

The Metropolitan Sanitary District of Greater Chicago, as you 
know, has been cited as 1 of the 7 engineering wonders of America. 
It serves some 4,600,000 people and some 125,000 industrial and busi- 
ness firms, covering some 900 square miles of area, including the city 
of Chicago and 115 suburbs. It handles the sewage of some 4,600,000 
humans and the industrial wastes equivalent to over 3% million 
persons, making a total waste equivalent to well over 8 million per- 
sons. ‘Today the sanitary district is able to purify this sewage to the 
extent of 90 percent, meaning that some 10 percent of microscopic 
waste which cannot be treated or purified to any greater extent is left 
in the effluent that is put into the Chicago River and the Illinois 
Waterway. 

As previously pointed out, the sanitary district is recognized as 
having the finest treatment plants i in the world, and yet even the finest 
cannot filter out some 10 percent of this waste. This, therefore, 
means that the equivalent of the untreated waste of some more than 
800,000 people per day is dumped into the Chicago River and the 
Illinois Waterway. In addition, this does not take into account 
the storm floods and other refuse which finds its way into the river 
and waterway in an untreated and raw stage. To better appreciate 
this figure of 800,000 people or more, let us consider the fact that St. 
Louis, based on the 1950 census, had a population of some 857,000 
people, Milwaukee some 638,000, and Washington, D. C., of some 
802,000. 

Within 5 years, it is estimated the population of the Chicago 
metropolitan area will increase some 500,000 persons, and this with 
the corresponding industrial expansion w ill mean that within 5 years 
the equivalent of the untreated waste of some 1 million people will 
be dumped into the Chicago River and the Illinois Waterway. We 
are here to try to alleviate it by experimenting for 3 years with 
diversion of some 1,000 extra cubic feet of water per second from 
Lake Michigan to help flush what is now—and is fast becoming worse— 
an unclean waterway in a great metropolitan area. 

Were it possible today for science and technology to provide any 
other means to make this waterway clean at almost any cost within 
reason, you can be assured that the people of this great metropolitan 
area would not be here today asking for this legislation. The people 
of the Metropolitan Sanitary District of Greater Chicago have now 
spent some $420 million on sewage disposal. The expenditure was 
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to meet, among otherthings, a United States Supreme Court decision, 
which held that-our diversion had to be decreased. Such an expendi- 
ture should prove that the people of this area have done their best to 
work this problem out. 

We are asking for only that help that Nature and you, our Congress, 
can give. We frankly believe that the law is all on our side, 
evidenced by the brief of the Chicago Bar Association. We ask only 
for a 3 years’ study to prove that our case is just and equitable to all 
concerned. The Chicago metropolitan area desperately needs the 

assage of H. R. 2 and urges this committee to report this bill out 
icveeukie 

Senater Kerr. Thank you, Mr. Peden, for a very able statement. 

Senator Douglas? 

Senator Doucias. The next to the last witness is Mr. Abraham 
Feldman, who is counsel for the Mississippi River Valley Association, 
the U pper Mississippi River Association, and the Chicago District 
Waterways Association. 

Senator Kerr. All right, Mr. Feldman. 


STATEMENT OF ABRAHAM FELDMAN, COUNSEL FOR THE MISSIS- 
SIPPI RIVER VALLEY ASSOCIATION, THE UPPER MISSISSIPPI 
RIVER ASSOCIATION, AND THE CHICAGO DISTRICT WATERWAYS 
ASSOCIATION 


Mr. Fevpman. Senator Kerr and gentlemen, I am here representing 
the waterway interests in the great Chicago district and also the great 
Middle West. 

I am president of the Chicago District Waterways Association and 
on behalf of the association I have a statement here. 

Senator Kerr. Without objection that will be included in the 
record at this point. 

(The statement of the Chicago District Waterways Association is 
as follows:) 


Mr. Chairman, and gentlemen of the committee, you are advised that the 
membership of the Chicago District Waterways Association, a list that is available, 
are in favor of H. R. 2 and 8. 1123, and strongly urge the passage of said legislation. 
At the annual meeting of the association, held in Chicago, Ill., the following 
resolution was adopted unanimously by the membership, and Mr. Abraham 
Feldman, president of the Chicago District Waterways Association, was authorized 
to incorporate the resolution below in a statement to the Senate subcommittee 
as above, and also to file this statement at the Senate Subcommittee hearing with 
reference to H. R. 2 and S. 1123. 

The resolution is as follows: 

“Resolved, That the Chicago District Waterways Association, a voluntary asso- 
ciation of individuals, firms, and companies engaged in the waterways industry, 
and in industries using the inland waterways and the Great Lakes, and in indus- 
tries engaged in work and commerce incidental to the waterways industry, is in 
favor of and actively supports the passage of the proposed legislation, introduced 
into the House of Representatives and the Senate of the United States, for the 
purposes of increasing the diversion of Lake Michigan water for a trial period, 
said increase to be from the present permanent Lake Michigan water diversion of 
1,500 cubie feet per second to 2,500 cubic feet per second. The Chicago District 
Waterways Association strongly urges the passage of the above-mentioned legis- 
lation and also the signature and approval to the same by the President of the 
United States.” 

We might further state that the present allowable 1,500 cubic feet per second of 
diversion was instituted in accordance with a decree of the Supreme Court of the 
United States some 20 years ago. We might further state that the area in which 
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the 1,500 cubic feet per second was allowed has grown tremendously, and the need 
of the additional diversion for purposes of navigation and sanitation is a very 
serious and critical necessity. 

We might further point out that the experience as shown by the temporary 
increased diversion during the partial month of December 1956, and the full 
months of January and February 1957—8% times greater daily diversion than that 
requested in H. R. 2 and S. 1123—does demonstrate that the diversion requested 
in H. R. 2 and S. 1123 will make hardly any difference in the water level of Lake 
Michigan or any of the other Great Lakes. In any event, the bills provide for a 
study and a trial period in which to have the study made, so that there cannot be any 
real material consequences. 

The Chicago District Waterways Association wishes to thank you for your very 
kind consideration. 


Mr. FetpMan. Among the membership of the Chicago District 
Waterways Association we have corporations, partnerships, and indi- 
viduals engaged in waterways commerce on the Great Lakes, on the 
Illinois Waterway, and on the Mississippi River system. They are 
river shippers, they are manufacturing companies, they are banks, 
insurance companies, all interested in waterways commerce. 

I am also a member of the Mississippi Valley Association. The 
Mississippi Valley Association is one of the oldest waterway associa- 
tions in the United States. It is more than 50 years old. On behalf 
of the Mississippi Valley Association I present a statement also in 
favor of this legislation. 

Senator Kerr. That statement may be received and made a part 
of the record. 

(The statement of the Mississippi Valley Association is as follows:) 


The Mississippi Valley Association is a voluntary, nonprofit organization whose 
membership is located principally in the midcontinent and gulf coastal areas. 
Our membership includes associations, chambers of commerce, municipalities, 
firms, companies, and individuals, which in turn represent industrial, commercial, 
transportation and agricultural interests throughout the midcontinent. The asso- 
ciation was originally chartered in 1919. Jts home office is located in St. Louis, 
with division offices in Chicago, New Orleans, and Omaha, and an office in Wash- 
ington, D. C. 

For the past 38 years, the association has sponsored and urged the development, 
control, conservation, and wise utilization of our soil and water resources, based 
upon investigations, studies, and surveys with the objective of providing for the 
maximum usage of these resources, for the most people, consistent with their 
expanding needs and the perpetuation of these renewable resources. 

Each year in February the members of the association meet, consider and adopt 
a platform. Jn this platform, the members express their policies with respect to 
our soil and water resources. At our 39th annual convention, held in February 
of this year in St. Louis, and attended by more than 1,200 registered delegates 
from 30 States, and the District of Columbia, the members attendant unanimously 
adopted the following resolution, which is hereby quoted from our 1958 platform: 


“LAKE MICHIGAN DIVERSION 


‘‘We are opposed to any decrease in diversion of water from Lake Michigan into 
the Illinois Waterway and: we urge passage of legislation now in Congress to in- 
crease temporarily the presently authorized dive rsion of Lake Michigan water at 
Chicago from 1,500 to 2,500 cubic feet per second.’ 

The Mississippi Valley Association supports and recommends the favorable 
consideration of H. R. 2 and 8. 1123. 

The purpose of this legislation is to determine by test, what effect, if any, an 
extra average diversion of 1,000 cubic feet per second from Lake Michigan for a 
trial period will have on the levels of Lake Michigan. Direct supervision and 
control of this extra diversion will be placed in the competent hands of the Secre- 
tary of the Army, with maximum diversion limited to 5,000 cubic feet per second 
at any given period. This provision will provide adequate protection of all 
interested parties. Previous veto of similar legislation by the President was 
based upon the lack of recent studies embodying all relevant information. A 
report embodying all relevant information has now been completed and is set 
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forth in the Chief of Engineers report dated January 29, 1957, entitled: “Effect 
on Great Lakes and St. Lawrence River of an Increase of 1,000 Cubic Feet per 
Second in the Diversion at Chicago.” 

The gist of this report is that the maximum temporary effect of a trial extra 
average diversion of 1,000 cubic feet per second of water would lower the level 
of Lake Michigan to such a small extent that it would be impossible to measure, 
and at its maximum is too small to adversely affect any interest on the Great 
Lakes. 

The legislation would authorize the Secretary of War to determine the facts 
by actual test. 

Facts are essential for sound policy determination. It is a cardinal principle 
of the Mississippi Valley Association, as I am sure that it is that of this com- 
mittee, to obtain the facts on every issue under consideration. We support this 
legislation on this ground and the fact that the test is fair and will injure no one. 
We urge the favorable consideration of this committee and Congress. 

We appreciate and thank the committee for this opportunity to make this 
statement. 


Mr. FetpMan. I am also a member of the Upper Mississippi Water- 
ways Association. The Upper Mississippi Waterways Association is 
made up of companies, partnerships, and individuals who do business 
on the waterways or in manufacturing or in services with reference to 
transportation on the waterways on the upper Mississippi. 

Senator Kerr. The statement of the Upper Mississippi Valley 
Association will be made a part of the record at this point. 

(The statement of the Upper Mississippi Valley Association is as 
follows:) 

Mr. Chairman and gentlemen of the committee, in re H. R. 2 and §S. 1123. 
These bills to authorize a test period of the effect of increasing the diversion of 
water from Lake Michigan into the Illinois Waterway are of very considerable 
interest to this association, and we urge that they be favorably reported by your 
committee. . 

We are interested in the improvement of navigation on the Illinois Waterway 
for the reason that a substantial tonnage of riverborne freight moves between the 
Twin Cities of Minneapolis and St. Paul, and Chicago. In addition, increased 
diversion to be provided by H. R. 2 and §. 1123 would help materially in relieving 
the low water situation at lock and dam No. 26 at Alton, IIll., which is the key 
to all river transportation between the upper Mississippi and lower Mississippi 
River. This low water situation at the lock has materially impeded river trans- 
portation on both the Illinois Waterway and the upper Mississippi River for the 
past 2 years. 

This statement is being presented to your committee by Mr. Abraham Feldman, 
a member of this association, who is authorized to present the statement in person 
or to offer it for filing with your committee. 


Mr. Fretpman. I have a few brief remarks which I would like to 
make on behalf of the waterway interests in favor of the passage of 
H. R. 2 and Senate bill 1123. 

For the past 20 years I have been in this waterways business and 
being a member of these organizations and also president of the 
Chicago District Waterways Association for more than 10 years, I 
made some studies of navigation both on the Mississippi River system 
and also on the Illinois Waterway and on the Great Lakes because 
commerce comes from the Great Lakes on to the Illinois Waterway 
and down the Mississippi, and also commerce goes from the Mississippi 
River and the Illinois Waterway on to the Great Lakes. 

I am also a lawyer and I was appointed special counsel by Judge 
Castle to participate in the motion before the Supreme Court of the 
United States with reference to the temporary diversion that was 
permitted in the fall of 1956 and the early months of 1957. At the 
time we were preparing the motion we still made further studies as to 
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whether or not the diversion would affect the lake levels. That is 
our staff. 

We found that we have had diversion for the past 49 years and the 
average amount of diversion as far as we could establish, although 
records were not kept as correctly as we would have liked to have 
had them kept, we found that the average diversion was about any- 
where from five to six thousand cubic feet per second during those 
49 years, but we failed to find that due to this diversion after 49 
years there was any deterioration in the lake level at all that would 
affect commerce. 

We failed to find any evidence that any of the lake shippers had 
loaded their vessels with respect to a lowering of Jake levels; we failed 
to find that there was any reduction in any cargo of any kind on 
account of the diversion that was had at Chicago. In fact, the 
tonnages and the loading of vessels during the past years since the 
Second World War has gone up. 

In fact, we found that some of the large steel companies wanted to 
get more ore on their boats so they cut them in half and added 100 
feet in the middle so they would get more tonnage and they did not 
have any apprehension about any “diversion. 

We found that during the summer of 1955 due to the extremely 
high lake levels there was some damage to quite an extent along the 
lower shore of Lake Michigan and we also did find that in almost 
every year there is damage on the southern shore of Lake Erie from 
high level of waters somewhere between the State of Pennsylvania 
and the State of New York. 

Now, all this that was talked about today we did discuss. ‘The 
staff that handled this motion before the Supreme Court of the United 
States visited the Lake States and conferred with the attorneys 
general of those States with reference to the answer that they would 
file as against the motion that was filed for this temporary diversion 
and we found, we had discussion about the 1909 treaty, and it was all 
determined that as far as Lake Michigan was concerned the United 
States had complete jurisdiction with Teference to the lake and that 
we were given jurisdiction by that treaty, and therefore, if Illinois 
was in trouble Illinois should have the temporary diversion and we 
did have the temporary diversion and that prevented serious damage 
to river commerce on the Mississippi at the Alton lock, 

Now, the amount of diversion that we have for that temporary 
period amounted to about equal the diversion that we would have 
within this l-year trial test. The Corps of Engineers did make a 
survey after this tempvrary diversion and their report was that if they 
took and subtracted the bulk of the diversion from the bulk cubic 
feet of the lake, there might be a difference because when you subtract 
some cubic feet from a large amount you would have some, but they 
could not find by any actual measure that there was any loss in lake 
level anywhere that could be measured at all and that diversion that 
was temporarily made from December 18 to February 8 was in a con- 
centrated period and still there was not any evidence in the lowering of 
the lake level. 

In 1957 we had one of the largest shipping seasons on the Great 
Lakes before the decline came. Of course, in 1958 we have a very bad 
shipping season due to the recession. 
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Now, the benefits to the waterway industries, the river shippers, the 
transportation companies, the terminal companies, and all other oper- 
ators incidental to waterways commerce by the addition of a thousand 
cubic feet of diversion per second would be as follows: 

It would give us a 9-foot channel on the Illinois Waterway. Some- 
times we have a channel that falls an inch or two below 9 feet; some- 
times we have precipitation that runs it quite a bit above 9 feet; but 
this extra diversion would guarantee us a 9-foot channel and we 
should have that on account of the great growth of commerce on the 
Illinois Waterway. We started from zero in 1935 and we are running 
about 2 million tons a month, or 24 millions tons annually. When 
you compare that with some of the European ports that have been in 
operation for thousands of years like Rotterdam with 8% million tons, 
Hamburg with about 12 million tons, you can readily see how im- 
portant the Illinois Waterway is to the great Chicago district. It 
would give us a cleaner and healthier environment for “the crews, the 
water-terminal employees, and the employees of industry located on 
the shores of the Chicago district waterways. 

There are many industries that have been located on the Chicago 
district waterways in the last few years since the Second World War 
and every day we read of more industries that will come to the water- 
ways if we have a good channel and a nice place to work. 

In addition to this we might get the benefit of icebreaking for the 
Illinois Waterway. Back in 1948 we were fortunate enough to get 


an appropriation of Congress of $200,000 for icebreaking on the 


Illinois Waterway and we did get the same appropriation for 6 years, 
but we did not use it excepting every other year. With the growth 
of commerce we have not had the need of a definite appropriation 
every year, but some years we do have severe ice and it does give us a 
bad operation hazard. 

Senator Kerr. Operation what? 

Mr. Fetpman. Hazard. 

Senator Kerr. Thank you. 

Mr. FeLtpMan. We are spending about $180 million to complete 
the Calumet-Sag project of which I think 15 or 20 million has already 
been spent. That is phase 1 and 2. Our Chicago Regional Port 
Authority is spending $100 million to build a very fine harbor at Lake 
Calumet, of which out of the $100 million, they have already spent 
$22% million. We are banking on a 12-month channel that towboats 
can operate 12 months of the year, but we have some of the years 
where we have a bad ice condition. This little bit of diversion would 
help us and we would have a good channel 12 months. 

Thank you very much. 

Senator Kerr. Thank you, Mr. Feldman. 

Senator Dovetas. Our final witness, Mr. Chairman, is Mr. Robert 
J. Lindley who is manager of the Pekin Chamber of Commerce 
of Pekin, Ill. 

Senator. Kerr. All right, Mr. Lindley. 
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STATEMENT OF ROBERT J. LINDLEY, MANAGER OF THE 
ASSOCIATION OF COMMERCE, PEKIN, ILL. 


Mr. Linney. Thank you, Mr. Chairman. I have a prepared state- 
ment that I have transmitted to the reporter and would appreciate 
it if you would permit this to be in the record. 

Senator Kerr. Without objection that will be included in the 
record at this point. 

(The prepared statement of Mr. Lindley is as follows.) 


My name is Robert J. Lindley, manager of the Association of Commerce, 
Pekin, Ill. 

Pekin, IIl., is located at mile 153 of the Illinois River, approximately half way 
between Chicago and the mouth of the Illinois River at Grafton. Peoria lock 
and dam is located 1 mile north of the city, while the next lock and dam is 
LaGrange, some 80 miles south. This makes it extremely difficult to maintain 
uniform low-water levels at Pekin, especially when pool stages must be main- 
tained at the Peoria lock and dam. 

The fluctuation of water levels at Pekin, Ill., was 11 feet in 1956 with a low 
level of 429.8 feet in September of that year; in 1957, the fluctuation of 16.9 feet 
the low level being 429.9 in October. In recent years, the lowest water level 
recorded was 429.5 feet in October 1952. The United States Corps of Engineers, 
based on information supplied by the United States Geological Survey, estimated 
that in January 1953, a river level of 429.7 represented a flow of 2,550 cubic feet 
per second. From this, we can assume that during low-water stage in Pekin, 
our total river flow is somewhere between 2,500 and 3,000 cubic feet per second. 

While I am here as a representative of the Association of Commerce in Pekin, 
I voice what are the sentiments of many Lllinois River Valley communities accord- 
ing to representatives of those communities with whom we have discussed 
diversion. Much of the discussion of diversion has involved the Great Lakes 
States, the city of Chicago, and the Chicago Sanitary District. It is our desire 
that the interests in, and desire for, Lake Michigan diversion as it affects certain 
downstate communities be spread on the record. 

The pros and cons of Lake Michigan diversion to the Illinois River have been 
discussed many times previously in the categories of navigation, pollution, fish 
and wildlife conservation, industrial use, and recreation. I wish only to say that 
our industries such as Commonwealth Edison Co., the American Distilling Co., 
and the Corn Products Refining Co., depend on river water for cooling,.and expe- 
rience hardships and inefficiency during low-water stages. The same~will be 
true for the new generating station of Central Illinois Light Co. now under con- 
struction. 

Grain elevators in Pekin, whose capacity exceeds 1 million bushels, ship their 
products by barge to the south. The maintenance of proper dockage is costly 
during the extreme low-water periods. 

In Pekin, and I presume in other similar communities whose water supply 
comes from wells, the well levels fluctuate with the river levels. In Pekin, for 
example, the well levels fluctuated 9.2 feet in 1957. 

It has been stated by some groups that additional fresh water from Lake 
Michigan would tend to reduce the degree of pollution in the Illinois River. At 
low-water periods when the flow is estimated to be 2,550 cubic feet per second, 
there would, in my opinion, be a greater chance for pollution. 

I have touched generally on all these items realizing that your committee will 
hear, or has filed with it, detailed elaborations on these points. I will not belabor 
them further. However, I do wish to call attention to the fact that the Illinois 
River passes through one of the richest agricultural and industrial areas in the 
country, supporting nearly half a million people from Morris, Ill., to Grafton. 

As the United States continues to grow and prosper, it seems inevitable that 
more industries and greater population ‘will: be*drawn*toward the [Hingis River 
Valley. Water will become increasingly important for industrial use. More 
docks and distribution facilities will come to the area. The increased demand 
for domestic water along with the possible depletion of ground water supply 
will, in our opinion, cause more communities to seek their supply from the river. 
Jacksonville, Galesburg, and Peoria, Ill., are typical examples of communities 
ae millions of dollars to draw domestic water from rivers up to 30 miles 
istant. 
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Water will become more important as a recreational facility. Boating, fish- 
ing, swimming, hunting, and related water sports will become more essential to 
facilitate relaxation in a nerveracked America. 

We recognize that there are some possible disadvantages to the diversion of 
additional water from Lake Michigan. We believe, however, that a study of the 
effect of such diversion can be one of the realistic approaches to the solution of the 
problem. We agree that a trial period will provide some valid and useful informa- 
tion. We in Pekin are willing to accept the facts of such a study, whether they 
be to our advantage or disadvantage. 

We are happy to have the opportunity to appear in support of this legislation, 
introduced by our Senators Dirksen and Douglas. Thank you for your courtesy 
and attention. 


Mr. Linney. Basically let me say up to this time it appeared that 
this was the city of Chicago against the world and I am here basically 
in the interest of calling to the attention of the committee the fact that 
downstate Illinois has a very great stake in this diversion. 

Senator Kerr. Sit right down and be at ease and tell us about it. 

Mr. Linney. Thank you. 

Only to this extent that we feel basically that this problem is one 
which should be solved now. It is not going to get any less serious 
that is for sure. The temporary study which is recommended in 
Senate bill 1123 certainly will give us some factual information to 
go by. As we delay the problem it becomes more serious, so I sub- 
mit my further statement through the reporter in the interest of time, 

Secondly, I would like to enter into the record, if I may, the resolu- 
tion of the Pekin Association of Commerce as it was passed and relates 
to the recent suit of six Great Lakes States against the State of 
Illinois and the city of Chicago regarding domestic pumpage, if that 
will be satisfactory. 

Senator Kerr. That will be made part of the record. 

Mr. Linney. Thank you. 

(The resolution is as follows:) 


RESOLUTION OF THE PEKIN, ILL., ASSOCIATION OF COMMERCE 


The following resolution was adopted by the board of directors of the Pekin 
Association of Commerce, on Friday, January 24, 1958: 

‘“‘Whereas Pekin, IIl., is located on the Illinois Waterway, and 

‘‘Whereas Pekin is the critical point of low water on the Illinois Waterway; and 

‘Whereas rate of flow at low-water stages approximate only 3,500 cubic feet 
per second; and 

‘Whereas the return of Chicago’s domestic pumpage to Lake Michigan would 
result in the low of 50 percent of Pekin’s annual average diversion flow; and 

‘“‘Whereas during periods of low water—September through December—the 
Chicago domestic pumpage represents nearly 65 percent of the flow at Pekin; and 

‘Whereas the industries now using river water and those being built require the 
use of river water for cooling purposes; and 

‘“‘Whereas the investment in present industry and transportation was made on 
the basis of constant or increased flow; and 

‘‘Whereas the future industrial growth is dependent upon availability of good 
water transportation; and 

‘‘Whereas the community water supply from wells fluctuates with the river level 
and flow; and 

‘‘Whereas the community depends on a constant flow for the assimilation of 
the effluent of the sanitary disposal system; and 

‘“‘Whereas maintenance of dock facilities and ice control depends on a constant 
flowing waterway; and 

‘‘Whereas this area has gone on record in favor of increased diversion into the 
Illinois Waterway; be it therefore 
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“Resolved, That the Pekin Association of Commerce, on the recommendation 
of its waterways committee, urge William G. Stratton, Governor of the State of 
Illinois; Richard J. Daley, Mayor of the city of Chicago; the Sanitary District of 
Metropolitan Chicago; and the several other cities located on the Illinois Water- 
way, to oppose vigorously the petition to the United States Supreme Court by 
Minnesota, Wisconsin, Michigan, Ohio, Pennsylvania, and New York, asking 
that Chicago and Illinois be ordered to return domestic pumpage to Lake Michi- 
gan; be it further 

“Resolved, That the Pekin Association of Commerce stands ready to aid afore- 
mentioned parties in whatever manner may be determined by them.”’ 


Mr. Linpuey. And lastley, a letter from the chairman of the newly- 
formed Illinois River Valley Association which states their position 
and shows representation from LaSalle, Peru, Ottawa, Lacon, Chilli- 
cothe, Peoria, Pekin, Havana, Depue, and Beardstown, if I may do 
that. 

Senator Kerr. Very good. That letter will appear in the record 
at this point. 

(The letter is as follows:) 


CENTRAL ILtutInois Dock Co., 
Pekin, Ill. 
Mr. Rosert J. LINDLEY, 
Secretary, Pekin Association of Commerce. 
Pekin, Ill. 

Dear Mr. Linpuey: Recent publicity indicates that you have been chosen by 
the Pekin Association of Commerce to represent local interest in a hearing in 
Washington, D. C., on July 28, 1958, in connection with 8S. 1123. 

This bill is vital to the industrial growth of the Illinois River Valley. The 
bill specifically authorizes the Federal Government to make a 3-year study 
of the effect additional diversion of water from Lake Michigan will have on 
the level of the lake. At the same time, studies will be made of the effect this 
diversion has on the Illinois River. 

Recently seven of the communities along the Illinois River organized the 
Illinois River Valley Association. The principal objectives of the association are: 

1. Promote legislation encouraging water conservation. 

2. Develop and maintain adequate depth of water to support continued 
development of water transportation. 

3. Encourage engineering studies for recommendations dealing with flood 
control. 

4. The abatement of pollution in our waterways. 

5. Preservation of fish and wild life. 

6. As a consequence of the above five objectives, we will encourage industrial 
development. 

You will note that the study to be authorized by S. 1123 will be very valuable in 
our organization’s pursuit of its objectives. We, therefore, encourage you to 
present a strong case for the enactment of this bill, or others of similar nature. 

For your information, the following cities were represented at the initial meeting 
of the Illinois River Valley Association: La Salle, Peru, Ottawa, Lacon, Chillicothe, 
Peoria, Pekin, Havana, Depue, and Beardstown. 

Very truly yours, 
Joun F. Scwap, 
Chairman, Illinois River Valley Association, 


Senator Kerr. Thank you, Mr. Lindley. 

Senator Dovetas. Mr. Chairman, I had not realized that we have 
one more witness but I have just been informed that Mr. Braxton 
B. Carr, who is president of the American Waterways Operators, Inc., 
is here in the room and would like to testify and I would like to ask the 
privilege of introducing him. 

Senator Kerr. Mr. Carr. 
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STATEMENT OF BRAXTON B. CARR, PRESIDENT OF THE AMERICAN 
WATERWAYS OPERATORS, INC., WASHINGTON, D. C. 


Mr. Carr. Mr. Chairman, members of the committee, my name 
is Braxton Carr. I am president of the American Waterways Opera- 
tors, Inc., which is a national association of domestic water carriers 
and related industries operating over the inland waters of the United 
States. 

I have a prepared statement, Mr. Chairman, which I would like to 
request be incorporated in the record and I shall present only a brief 
oral statement so that the committee may know the position of the 
association. 

The operators of towboats and barges who are members of our 
association, particularly those carrying commerce over the Illinois 
Waterway and the channels of the port of Chicago, support the 
theory that a practical test of the effect of increasing the diversion 
of water from Lake Michigan into the Illinois Waterway will serve 
a useful purpose and is needed. Their interest in this test diversion 
lies primarily in the effect the additional water would have on naviga- 
tion over these channels. They have a secondary interest and a very 
vital one in the effect that such increased diversion would have on 
lake levels, particularly since the port of Chicago will become a point 
of interchange of traffic between the great Mississippi River System 
and its tributary channels and the St. Lawrence Seaway and the 
Great Lakes. 

The need to improve the efficiency of the Illinois Waterway for 
navigation is already apparent in the growth of commerce on this 
waterway and in the extension and the building of new industries 
along the waterway. 

In 1935, when the entire Illinois Waterway was opened to commerce 
by the completion of the present system of locks and dams, the water- 
ways supported a million and a half net tons of commerce. By 1950 
the commerce moving over the Illinois had risen to 16% million net 
tons. 

In 1956 there were almost 24 million net tons of commerce on the 
waterway. 

The Corps of Engineers has completed a study and a survey and 
has recommended that the IHinois Waterway be improved for naviga- 
tion by the building of a second lock system in the present series of 
dams. We see a need for improved navigation channels here and we 
believe that the only source of additional water for this waterway 
being. the Great Lakes that a test diversion to determine the effect of 
such a diversion on the navigation channels as well as on the lakes is 
needed and is in the public interest. 

We, therefore, urge that this committee report H. R. 2 or similar 
legislation favorably. 

Thank you, Mr. Chairman. 

Senator Kerr. Thank you, Mr. Carr. Your full statement will 
appear in the record at this point. 

(The statement of Mr. Braxton B. Carr is as follows:) 

My name is Braxton B. Carr. I am president of the American Waterways 
Operators, Inc., a national association of domestic water carriers and related in- 


dustries operating on the inland waters and in the harbors of the United States. 
Our principal office is at 1025 Connecticut Avenue, Washington 6, D. C. 
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The operators of towboats and barges who are members of our association, 
particularly those carrying commerce over the Illinois Waterway and into and 
out of the port of Chicago, support the theory that a practical test of the effect 
of increasing the diversion of water from Lake Michigan into the Illinois Water- 
way will serve a useful purpose and is needed. Their interest in this test diversion 
lies primarily in the effect the additional water would have on navigation over 
these channels. They have a secondary interest and a vital one in the effect 
that such increased diversion would have on the lake levels. The lakes are the 
only. source, from which additional water can be obtained for the Illinois, Water- 
way, which is a busy artery of commerce and which is becoming busier all the 
time and is therefore vital to the industrial growth and prosperity of the area. 

The need to improve the efficiency of the Illinois Waterway for navigation is 
already apparent in the growth of commerce over the system and in the increasing 
number of plants which are building facilities along the system, many of which 
will require the services of barges and towboats. The growth of commerce on 
the Illinois Waterway has advanced so rapidly in recent years that we are already 
approaching the point where the existing navigation facilities are inadequate to 
handle the movement. In the opinion of the members of the association that I 
represent, it appears that a test of increased diversion should be made well in 
advance of the time when a crucial need for more water in the Illinois Waterway 
and in the connecting channels of the port of Chicago arises. It would seem 
expedient to determine the feasibility and practicality of taking additional water 
from the lake in order to study the effect of additional diversion and to evaluate 
these data at the earliest possible time. 

Unquestionably additional water in the Illinois Waterway up to a point would 
increase the efficiency of navigation on the system. Unquestionably this increase 
in efficiency will be beneficial to the economic growth and prosperity of the citizens 
of the State of Illinois as a whole, but more particularly beneficial to the industries 
located along the waterway who use economical barge transportation as a service 
facility for their operations. Furthermore, any additional water that can be 
provided for these channels will undoubtedly add to the production efficiency of 
those industries who take their process water from these channels, 

Inland water ‘carrier operations have proved a great stimulus to industrial 
growth as evidenced by the surge of industries to waterside sites to take advantage 
of this economical mode of transportation to move particularly their bulk raw 
materials. Anything that can be done to increase the efficiency of barge trans- 
portation over a particular system without detriment to other related areas is 
certainly desirable, not only from the standpoint of the industries which such a 
system serves directly, but in the interest of the overall economy of the general 
area affected. 

The growth of commerce on the Illinois Waterway is an indication of the im- 
portance of barge operations to the industries that this mode of transportation 
serves. In 1935, the year when the entire Illinois Waterway was opened to 
commerce by completion of the present system of locks and dams, 1,695,120 net 
tons of commerce were moved by barges and towboats on the system. By 1950, 
the commerce moving over the Illinois Waterway had risen to 16,468,818 net tons. 
In 1956, 23,377,342 net tons were moved on the Illinois by barges and towboats. 
In this connection it is undoubtedly of interest to members of this subcommittee 
that some of the locks on the Illinois Waterway are now operating at near capacity. 
In recognition of the fact that the barge transportation moving over the Illinois 
is essential to the growth and prosperity of the area and in recognition of the fact 
that its efficiency must be maintained at a high-standard, the Corps of Engineers 
has studied and recommended a plan to add a second system of locks on the 
waterway to handle the fast-growing movement of commerce by barge and 
towboat. Every indication is that this movement of commerce will be tre- 
mendously accelerated with the completion of the St. Lawrence seaway which 
interconnects with inland water-carrier operations in the United States princi- 
pally through the port of Chicago. 

There is a practical need for factual information on the effect of diversion of 
water from the lakes. Our industry recognizes this need and for that reason we 
support the position taken in H. R. 2 that the only practical method of obtaining 
such information is by means of increasing the diversion for a period in order that 
the actual effect of such diversion may be studied and evaluated. No other 
method appears practical. 

The proposed increase in diversion from the present 1,500 cubic feet per second 
to 2,500 cubic feet per second, in addition to domestic pumpage, is a minimum 
request, but one that we understand will meet the test needs, both for evaluating 
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the effect on lake levels, as well as for evaluating the effect on the efficiency of the 
waterway itself. We support the safeguards incorporated in the legislation under 
consideration—to restrict the maximum direct diversion to no more than 5,000 cubic 
feet per second at any time, to stop diversion entirely during times of flood on 
the Illinois, Des Plaines, Chicago, and Calumet Rivers, and to place the diversion 
under control and supervision of the Secretary of the Army. These safeguards 
are necessary in order to insure against any precipitous damage and against any 
long-range irreparable ill effects. 

The studies made by the Corps of Engineers, the results of which are incorporated 
in Senate Document 28, 85th Congress, Ist session, on the effect on Great Lakes 
and St. Lawrence River of an increase of 1,000 cubic feet per second in the diver- 
sion at Chicago, supports the need and desirability of an actual test diversion to 
make a final determination of the question. These studies indicate that no ir- 
reparable damage will be caused by such a test diversion. 

On behalf of the barge and towing vessel industry and particularly those ele- 
ments of the industry that operate over the Illinois Waterway and over the 
channels in the port of Chicago, we urge this committee to report favorably a 
bill that will provide the basis for an adequate test diversion such as proposed 
in H. R. 2. We further urge that Congress promptly enact such a measure into 
law in order that the necessary data may be accumulated as quickly as possible 
against the time when a crucial need may arise for diversion to support the 
industries which depend on this waterway for many necessary services. 


Senator Doucuas. That completes our list of witnesses, Mr. Chair- 
man. We want to thank you for your courtesy. 

Senator Knrr. Thank you very much, Senator, and we are glad to 
have had this presentation by you and your colleagues and the people 
of your area. 

Now we have Colonel Nauman. 

Colonel Nauman. Yes, sir. 

Senator Kerr. Representing the Office of the Chief of Engineers. 
We had expected to hear Gen. John L. Person but I have been advised 
that General Person has suffered a heart attack and is in the hospital. 

Colonel Nauman. Yes, sir. 

Senator Kerr. He is one of the ablest men in the United States, 
the greatest service to the Corps of Engineers and our country, and 
we certainly hope that his illness will not be too serious and that his 
recovery may be complete and soon. 

Colonel Nauman. We appreciate that, sir. 

Senator Kerr. We will be glad to hear from you, Colonel, represent- 
ing the Chief of Engineers and the Department of the Army. 


STATEMENT OF COL. ARTHUR C. NAUMAN, REPRESENTING THE 
CHIEF OF ENGINEERS AND THE DEPARTMENT OF THE ARMY; 
ACCOMPANIED BY H. W. ADAMS, PLANNING DIVISION, CIVIL 
WORKS, CORPS OF ENGINEERS 


Colonel Nauman. My name is Col. Arthur C. Nauman and I have 
a statement that I would like to make for the Corps of Engineers. 

The purpose of the bill is to authorize the total average annual 
diversion on a 3-year basis of 2,500 cubic feet per second of water 
from Lake Michigan in addition to the domestic pumpage to provide 
for a basis for a study of, first, the effect of increased diversion upon 
the Illinois Waterway, and the degree of improvement in the condi- 
tions in the waterway caused thereby; secondly—— 

Senator Kerr. Would you tell me how many gallons a day 2,500 
cubic feet per second—is that it? 

Colonel Nauman. Yes, sir. 

Senator Kerr (continuing). Amounts to? 
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Colonel Nauman. Yes, sir. 

Senator Kerr. I am trying to determine the relationship between 
acre-feet of water, gallons per day, and cubic feet per second. 

Colonel Nauman. That, Senator, would be about 1,120,000 gallons 
per minute. 

Senator Kerr. You don’t leave me in any better shape than you 
found me. 

In other words, 2,500 cubic feet is 1,120,000 gallons? 

Colonel Nauman. Per minute. 

Senator Kerr. 2,500 cubic feet— are we talking about per minute 
or per second? 

Colonel Nauman. Well, per second. 

Senator Kerr. Now, 2,500 cubic feet per second you say is 1,120,000 
gallons how often? 

Colonel Nauman. Per minute, sir. 

Senator Kerr. I want to tell you you flatter me. What I need to 
do is to get them in the same terms. 

How many cubic feet a second are needed to provide a billion 
gallons per day? Cubic feet per second can be related to acre-feet of 
water, can it not, Colonel? 

Colonel NAUMAN. Yes, sir. 

One cubic foot per second per day is the equivalent of 2 acre-feet. 

Senator Kerr. One cubic foot per second. 

Colonel Nauman. For a day, is 2 acre-feet. 

Senator Kerr. Well, then, 2,500 cubic feet per second —— 

Colonel Nauman. Would be 5,000 - 

Senator Kerr. Would be 5,000 acre-feet? 

Colonel NauMAN. Yes, sir. 

Senator Kerr. Now, that is in a day? 

Colonel NauMAN. Yes, sir. 

Senator Kerr. In 100 days that would be 500,000 acre-feet? 

Colonel Nauman. That is right, sir. 

Senator Kerr. And 300 days would be 1,500,000 acre-feet? 

Colonel Nauman. That is right, sir. 

Senator Kerr. And in 60 days would be another 300,000 or 
1,800,000 acre-feet per year, approximately? 

Colonel NauMAN. Yes, sir. 

Senator Kerr. That is 2,500 cubic feet per second? 

Colonel NauMAN. Yes, sir. 

Senator Kerr. Now, then, reduce 1 million acre-feet of water to 
terms of gallons per day. 

Colonel NauMAN. Sir, may I have the figure again that you asked 
to have converted? 

Senator Kerr. What I am trying to do in my own mind is convert 
a million acre-feet in terms of millions of gallons per day, but I could 
eventually get it if you would convert a thousand acre-feet into gallons 
per day. 

I have been accepting the assumption that a million acre-feet would 
provide nearly a billion gallons per day. 

Colonel NAuMAN. Sir, your assumption, I think, is correct. I 
would say that a million acre-feet does produce about a billion gallons 
a day. 

Senator Kerr. A million acre-feet amounts to about 365 million 
gallons. 
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Colonel Nauman. About a billion gallons per day. 

Senator Kerr. But a million gallons per day is 365—— 

Colonel Nauman. Billion a year. 

Senator Kerr. Billion a year. 

Colonel Nauman. That is right. 

Senator Kerr. Now, would a million acre-feet produce a billion 
gallons a day for a year? How many gallons of water in a cubic foot? 

Colonel NauMANn. Just under eight, sir. 

Senator Kerr. Just under eight? 

Colonel Nauman. Yes, sir. 

Senator Kerr. Well, how many cubic feet in an acre? 

Colonel Nauman. Forty-three thousand-plus cubic feet per acre- 
foot. 

Senator Kerr. Well, then, there is about 364,000 gallons in an 
acre-foot, is that not right? 

Colonel Nauman. That is right, sir. 

Senator Kerr. Then there is 364 million gallons in a thousand 
acre-feet? 

Colonel Nauman. Yes, sir. 

Senator Kerr. And 364 billion gallons in a million acre-feet? 

Colonel NauMAN. Yes, sir. 

Senator Kerr. So that a million acre-feet will supply a billion 
gallons a day for a year. 

Colonel Nauman. I would say so. Yes, sir. 

Senator Kerr. And if you are talking about diverting 1,800,000 
acre-feet per year, that is 2,500 cubic feet a second; as I understand, 
it adds up to 1,800,000 acre-feet in a year. Is that correct? 

Colonel Nauman. Twenty-five hundred cubic feet per second. 
Yes, sir. 

Senator Kerr. So, what we are talking about is 1,800,000 acre- 
feet of water per year, if we are talking about 2,500 cubic feet a 
second; is that correct? 

Colonel Nauman. Yes, sir. 

Senator Kerr. I do not know whether that makes any contribution 
to this hearing or not, but it does to my understanding of what we 
are talking about. 

All right, Colonel, now, you proceed. Do you have a copy of 
your statement? 

Colonel Nauman. Sir, I have only notes that I am referring to. 

Senator Kerr. All right, sir. 

Colonel Nauman. The second effect of increased diversion for the 
purpose of the study would be the effect of increased diversion on 
navigation on the Illinois Waterway. 

Senator Kerr. What was the first one? 

Colonel Nauman. The first one was the effect of increased diversion 
on the Illinois Waterway and degree of improvement in conditions 
of the waterway caused thereby. 

Senator Kerr. I had thought that navigation was included in 
that, but now do I understand that the first one relates to the general 
situation, exclusive of navigation? 

Colonel Nauman. Other effects; yes, sir. 

Senator Kerr. Now, what other effect than sanitation do you 
contemplate? 
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Colonel Nauman. It would be an effect on power downstream on 
the Illinois River. 

Senator Kerr. Are there power projects, or is it water for power 
in power production in steam plants? 

Colonel Nauman. No, sir; it was water for hydroelectric power. 

Senator Kerr. On the Illinois River? 

Colonel NaumaAN. Yes, sir. 

Senator Kerr. And where is that generated? 

Colonel Nauman. The vicinity of Lockport, sir. 

Senator Kerr. All right. Now, what other elements are involved? 

Colonel Nauman. The extent to which increased diversion may 
affect levels of Lake Michigan. 

Senator Kerr. Then we are talking about these elements. The 
effect it would have on the sanitation condition in the area? 

Colonel Nauman. Right, sir. 

Senator Kerr. The effect it would have on the creation of power 
in the area? 

Colonel Nauman. Right, sir. 

Senator Kerr. The effect it would have on the navigation facility 
of the Illinois River, the Chicago River and the Illinois River? 

Colonel Nauman. Illinois Waterway, sir. 

Senator Kerr. Illinois Waterway, consisting of what? 

Colonel Nauman. The Calumet River and the Illinois River. 

Senator Kerr. What is the Chicago River? 

Colonel Nauman. The Chicago River is part of the system, sir. 

Senator Kerr. I am just trying to get it into my mind and into 
this record what the Illinois Waterway consists of. 

Colonel Nauman. The Illinois Waterway, generally, consists of 
the Chicago River right here and down to the Des Plaines River. It 
is made up also of the Calumet River, which joins the Chicago ship 
canal at Sag Junction. 

Senator Kerr. The Chicago ship canal; is that separate from the 
Chicago River or is it— 

Colonel Nauman. It is part of the Chicago River, sir. 

Senator Kerr. It is a reconstructed channel of the Chicago River, 
is it? 

Colonel Nauman. Yes, sir. 

Senator Kerr. All right. 

Colonel Nauman. And at the mouth of the Chicago River there is a 
control structure through which the presently authorized diversion is 
taken. 

Senator Kerr. All of this water that is diverted out of Lake 
Michigan, actually, instead of remaining there and being augmented 
by flowage which would naturally come from the Chicago River, is 
taken and, together with the flowage of the Chicago River, reversed 
and sent back to the Mississippi and what, otherwise, would have 
been up the river, without this program—did the Chicago River 
normally flow out of Lake Michigan? 

Colonel Nauman. Into Lake Michigan, sir. 

Senator Kerr. Well, then, the situation we have now is a reversal 
of what nature provided? 

Colonel NaumMAN. Yes, sir. 

Senator Kerr. Is that also true of the Calumet River? 
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Colonel Nauman. It would be, when the project was finished, but 
for the provision of a lock in the Calumet-Sag project. 

Senator Kerr. What is the elevation at the mouth of the Chicago 
River going into Lake Michigan? 

Colonal Nauman. 578% feet above mean sea level, sir. 

Senator Kerr. What is the elevation as we go along the course of 
this waterway? I presume it runs south and west there? 

Colonel NaumaAN. Yes, sir. 

Senator Kerr. Is it more? 

Colonel Nauman. The level would decrease as you approach the 
Mississippi River from 578% feet above sea level at the mouth of the 
Chicago River. That is, at low-water datum, sir, the lakes do vary, 

Senator Kerr. Now, you reversed the flowage of the Chicago River? 

Colonel Nauman. Yes, sir. 

Senator Kerr. So that, somewhere up there, there must be a divide 
between Lake Michigan and the watershed of the Mississippi River. 

Colonel Nauman. Yes, sir. 

Senator Kerr. I would like to know where that is and what the 
elevation is there. 

Colonel Nauman. The divide is just west of Chicago. 

Senator Kerr. How far? 

Colonel Nauman. I would judge 20 miles, sir, along the waterway 
which would have 

Senator Kerr. Then, what is the length of the Chicago River? 
Where are the headwaters of the Chicago River? 

Colonel Nauman. The Chicago River headwaters would be, gen- 
erally, the Des Plaines River, which would 

Senator Kerr. Did the Des Plaines River normally flow into the 
Chicago River? 

Colonel Nauman. Sir, I have to furnish that for the record. 

Senator Kerr. Until man got to messing around with it it flowed 
by gravity; did it not? 

Colonel Nauman. The Chicago River did. Yes, sir. 

Senator Kerr. Isn’t there anybody here from this sanitary district 
that knows this. 

Mr. Fenian. Mr. Ramey, our chief engineer, can answer any ques- 
tions about that, I think. 

Senator Kerr. I am interested, Mr. Ramey, in the operation 
whereby the flowage of a river or rivers was reversed, which normally 
had been into Lake Michigan and now is out of Lake Michigan, as 
I understand it, to the Mississippi River; is that correct? 

Mr. Ramey. The Chicago River rose in a swamp known as Mud 
Lake 

Senator Kerr. Is that correct? 

Mr. Ramey. This is the Chicago River. 

Senator Kerr. I know, but as of right now 

Mr. Ramey. It has been reversed over here into the drainage canal. 
Here was the Continental Divide, and the Chicago River rose in the 
swamp here, the South Branch, and used to flow into the lake. When 
they dug the drainage canal they reversed it. The Continental 
Divide is on that line. 

Senator Kerr. In this area [indicating], which at one time flowed 
into Lake Michigan, water that one time flowed from here into Lake 
Michigan, now flows into the Mississippi River? 
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Mr. Ramey. Correct. 

Senator Kurr. I want to know how high it is out here to the divide. 
What is the elevation at the divide? 

Mr. Ramey. Ten feet higher than Lake Michigan. 

Senator Kerr. There is hardly any difference at all? 

Mr. Ramey. It isa swamp. In the springtime floods from the Des 
Plaines River used to flow over that river and into Chicago. 

Senator Kerr. Which direction is the Des Plaines River flowing 
here? 

Mr. Ramey. It flows south, it rises up in Wisconsin. 

Senator Kerr. Is this the Des Plaines River here still flowing 
southwest? 

Mr. Ramey. Yes, and they join down here in north Joliet. This is 
the drainage canal and the Des Plaines River. 

Senator Kerr. But the Chicago River does not come down to here. 

Mr. Ramey. No; the Chicago River really starts about here [indi- 
cating.] 

Senator Kerr. I see. Thank you very much. 

All right, Colonel. 

Colonel NaumaN. Sir, you summarized three effects that this bill 
would authorize the basis of a study of, and there is a fourth one, the 
effect of increased diversion on navigation on the Great Lakes. 

The bill also vere for a report of the study to be made to the 
Congress by the Secretary of the Army with recommendations as to 
the continuance of diversions in increased or decreased amounts. 

Senator Kerr. That is after the 3-year experiment? 

Colonel Nauman. Yes, sir. 

As a result of reference in the President’s memorandum of disap- 
proval dated August 9, 1956 of similar legislation in the 84th Congress, 
a special report entitled, “Effects of the Great Lakes and St. Lawrence 
River of an increase of 1,000 cubic feet per second in the diversion of 
of Chicago,”’ was prepared by the Corps of Engineers in January 1957 
and has been printed as Senate Document No. 28, 85th Congress. 

In accordance with this department’s recommendation to the 
Bureau of the Budget, copies of the report have been furnished to 
your committee and to others concerned with the effects of additional 
diversions from Lake Michigan at Chicago. 

In summary, that report found that the proposed 3-year temporary 
increase in diversion would cause an adverse effect on hydroelectric 
energy at Niagara Falls and St. Lawrence plants, evaluated in part at 
from. $480, 000 to $918,000, depending on the timing and amount of 
future additions to generating capacity. 

Senator Kerr. We passed a bill already, 4 years ago and 2 years 
ago. As I understood it 2 years ago, there would be no adverse 
effect on the generation of power in the immediate future because 
there was more water at whatever power facilities were over there than 
there was generating capacity. That was the situation, as I recall, in 
1956. Is that correct? 

Colonel Nauman. I think that is correct, sir. 

Senator Kerr. Do you know now whether it is still correct? 

Colonel Nauman. I am not certain. There has been additional 
generating capacity provided since 1956. 

Senator Kerr. Would the diversion of this water cause any reduc- 
tion in the generation of power in 1959? 

29691—58——13 
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Colonel Nauman. As far as we know, it would have no additional 
effect in 1959. 

Senator Kerr. Frankly, it is my impression that for the period 
even beginning now, of 3 years, there will not be such a situation of 
generating facilities that ‘the diversion of this water, as proposed, 
would bring about any reduction in the generation of power, even 
for the 3-year period beyond the passage of this act, if it were now 
to be passed. 

Colonel Nauman. Sir, we have reported that the effects of a 3-year 
temporary diversion would carry on for 15 years. 

Senator Kerr. You mean that if they diverted this water during 
these 3 years and then terminated the diversion, there would be 
noticeable effects for a period of 15 years? 

Colonel Nauman. In the report of the Chief of Engineers, sir, to 
the Bureau of the Budget, it was as follows: 

A temporary increase in diversion of 1,000 cubic feet per second for 3 years 
would have temporary effects that would reach a maximum in about 3 to 3% 
years and then gradually diminish and disappear about 15 years after the tem. 

orary diversion was discontinued. 

Senator Kerr. The only way that that would affect the amount of 
electricity generated would be with reference to generating capacity 
in being during that time, wouldn’t it? 

Colonel Nauman. That is right, sir. 

Senator Kerr. Is there such a thing as a generating facility having 
a limit to what it can generate, no matter how much water there is 
available to it? 

Colonel Nauman. Yes, sir. The water capacity of the generating 
facility. 

Senator Kerr. Are there generating facilities now in the Illinois 
Waterway sufficient to utilize all of the water there is flowing down this 
waterway? 

Colonel Nauman. At present there is not sufficient generating 
capacity to utilize all the water that is available. 

Senator Kerr. What percentage of the water now flowing in this 
waterway from the Great Lakes is being used to generate electricity, 
and what do you call the waterway, the Niagara, St. Lawrence, or 
what? 

Colonel Nauman. Both, sir; powerplants at Niagara and on the 
St. Lawrence River. 

Senator Kerr. Are there any others below the entry point of the 
waters of Lake Michigan into the international waterway? 

Colonel Nauman. No, sir; the first plant is at Niagara. 

Senator Kerr. What percentage of the water is now being made use 
of in the generating of electricity? 

If it is all right with you, Colonel, I will ask you to come back in the 
morning. I would like for you to be pre pared to tell the committee 
the percentage of the water which is now being utilized to generate 
electricity, how long will it be if present authorization were carried 
out, be fore there would be sufficient generating capacity—hydro- 
electric generating capacity—to utilize all of the water now flowing in 
the waterway, and how much that percentage will be affected by this 
diversion. 

You have told us it would be from $400,000 to $800,000 a year, 
as I understood it. 
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Colonel Nauman. Yes, sir. 

Senator Kerr. At what price did you calculate the value of the 
electric power? 

Colonel Nauman. At 2.87 mills. 

Senator Kerr. Per kilowatt-hour? 

Colonel Nauman. Yes, sir. 

Senator Kerr. No part of that loss would be felt so long as there 
remains unused water with reference to available generating facilities, 
would it? 

Colonel Nauman. That is right, sir. 

Senator Kerr. In other words, as long as there is water flowing 
around these generating facilities, because of the lack of capacity of 
them to handle it, any diminution in the stream, down to the capacity 
of the available hydroelectric facilities, would not result in the decrease 
in generating of electric power, would it? 

Colonel Nauman. That is correct, sir; 
capacity existing. 

Senator Krmrr. And that is the situation now? 

Colonel Nauman. Today; yes, sir. 

Senator Kerr. And | would like for you to be able to tell me in 
the morning if there are presently authorized projects which, if com- 
pleted, would use the total flowage capacity of this waterway, assum- 
ing there were no diversions. 

Colonel Nauman. All right, sir. 

Senator Kerr. And if there is such a projected development pro- 
gram, what is the timetable of its projected construction and utiliza- 
tion. 

Colonel Nauman. All right, sir. 

Senator Kerr. Do you have anything else to tell the committee 
other than the answer to those questions? 

Colonel Nauman. Sir, I would like to finish my statement. 

Senator Kerr. All right. 

Senator Lauscuer. Senator Kerr, might I ask a question or two of 
him, if I am within the rules of the hearing, as I am not a member of 
the committee. 

Senator Kerr. I would say to the Senator that there has been no 
provision made for any other than members of the committee to ask 
questions, but because of my knowledge of the great interest the 
Senator has, and my desire to be as accommodating as possible, I will 
invite you to ask questions. 

Senator Lauscue. I will try and be speedy in my questioning. 

On page 6 of the supplemental opinion and report of the Chicago 
officials, there is contained this statement: 


as long as there was no 


A primary purpose of the Chicago diversion is cleansing of the Illinois Water- 
way and the sanitary removal of waste from the Chicago metropolitan area, 
Chicago’s sewage now receives, and has since the 1940's received, maximum treat- 
ment (see committee’s report), but some effluent remains after treatment. The 
additional diversion should assist materially in the removal of this effluent. 
Such assistance is of great importance to the health of the residents along the 
Illinois Waterway and to the crews employed on craft passing through it. 


It is said that this flow of an additional thousand cubic feet per 
second will be for the purpose of making an experiment. Am I 
correct in that? 

Colonel Nauman. That is as I understand it. 
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Senator Lauscnr. And the experiment is to determine whether or 
not, by additional water, the effluent can be dissolved or diluted so 
that it will have less adverse impact upon the people and the sanitation 
in that area? 

Colonel Nauman. Yes, sir. 

Senator Lauscue. If at the end of the experiment it is found that 
the use of water is a superior method of improving the sanitation, and 
that it is a cheaper method, are we to understand that the experiment 
will then demonstrate that a permanent diversion of water should 
be made? 

Colonel Nauman. Sir, on the first point, the study, if there is any 
study made, for purposes of sanitation, and this bill were enacted as 
it is, the Corps of Engineers would ask the Department of Health, 
Education, and Welfare to conduct a study for us, and on the second 
point, what happens in the future would be entirely up to action by 
the Congress. 

Senator Lauscue. Thank you. But the purpose of the test will be 
to determine whether the increased supply of water will solve this 
problem confronting Chicago. 

Colonel Nauman. This is one of the purposes; yes. 

Senator Lauscue. So that if that is the purpose, and the test 
shows that a thousand additional natural cubic feet per second will 
will solve the problem, then the next thing will be to ask for a perma- 
nent allocation of a thousand cubic feet per second? 

Colonel Nauman. I do not know, sir. 

Senator Kerr. I doubt if the witness is able to speak for the 
sanitation district. I think I can answer the question. 

Colonel NaumMan. I cannot answer, sir. 

Senator Lauscue. Why can’t you answer? 

Colonel Nauman. I do not know what any body politic may do in 
the future, sir. 

Senator Lauscue. If the test shows that other artificial means are 
better in solving the problem than by additional water, then you 
would assume they would not ask for permanent diversion of water? 

Colonel Nauman. In my position, sir, I do not think I would. 

Senator Lauscue. But if it shows that water, diverted water, is 
the cheapest and best method, then you would ask for it? 

Colonel Nauman. Sir, in my position, I cannot answer that. 

Senator Lauscuz. What would you do if you were in the position 
of the Chicago people? You would ask for the water, would you not? 

Colonel Nauman. I do not feel I am in a position to speculate on 
the matter. 

Senator Lauscusr. Are you of the opinion that if the test proves 
that increased diversion of water is beneficial to this canal, that the 
Chicago people will not ask for a permanent allocation of the water? 

Colonel Nauman. I could not say, sir. 

Senator Lauscue. That is all. 

Senator Kerr. I will say to the Senator that my concept of this 
legislation is to produce information that will be available not only 
to the people in the Chicago Sanitary District and the Chicago metro- 
politan area in the State of Illinois, but also to the people of Wisconsin, 
and Ohio, and Pennsylvania, and all along the waterway, and to the 
people of Canada, and I must say of even more significance to the 
Congress. I am sure that there is a great probability that the people 
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of the Chicago area, through their representation, will be asking the 
Congress for consideration of continued diversion. But that will not be 
binding on the Congress. In my own experience, when asked an 
opinion about what we are going to do here, I follow the example of 
my good friend from Ohio and answer the question by saying that my 
opinion is this or that, but I must remind you that it is not binding 
on either the committee or the Congress. And knowing the people 
in my own area as I do, and being acquainted as I am with the people 
not only in Illinois, but Ohio, I am sure that when this information is 
developed and studied, that the people of the various areas will still, 
even though we pass this law and it is in effect 3 years, be before us 
presenting their viewpoint and their desires and their requests for 
consideration. But I am sure that no one is more aware than the 
distinguished Senator from Ohio that the Congress would be in the 

osture of considering requests made to it and not in the posture of 
sate bound by them. 

Are there further question of this witness? 

Senator Lauscue. I would like to ask: The figures which you have 
given about the impact upon navigation and the generation of hydro- 
electric power have been mainly predicated upon a temporary diver- 
sion of 3 years; is that correct? 

Colonel Nauman. That is correct, sir. 

Senator Lauscue. And on the basis of a 3-year diversion, the opti- 
mum impact would be at about the 42d month, 3% years? 

Colonel Nauman. Three and a half to five years, we estimate. 

Senator Lauscue. And if the diversion was discontinued, the im- 
pact would still exist but would gradually diminish for a period of 
15 years or so when it would disappear? 

Colonel Nauman. That is correct. 

Senator Kerr. Of which the 4% years would be a part. 

Colonel Nauman. Yes, sir. 

Senator Kerr. It would not be beyond the 4% years. 

Colonel Nauman. That is right. 

Senator Lauscue. If it becomes a permanent diversion, then not 
only will this 34 year maximum which you have given as being be- 
tween five-eighths of an inch to 1 inch, be increased, but it will be a 
permanent impact upon navigation and the generation of hydroelectric 
power; is that correct? 

Colonel Nauman. The 1,000 cubic feet per second on the basis of 
permanent diversion would have permanent impact. 

Senator Lauscur. But the figures which you give on page 2 of 
your letter, showing five-eighths of an inch lowering on Lake Michigan, 
three-eighths of an inch on Lake Erie, and three-eighths of an inch 
on Lake Ontario, that is on a temporary basis? 

Colonel Nauman. Yes, sir. 

Senator Lauscue. But on a permanent basis, it becomes higher in 
the lowering impact? 

Colonel Nauman. It becomes, for Lake Michigan, for example, 
about 1 inch. 

Senator LauscHe. Yes. Now, then, are you able to tell how much 
1 inch lowering of the level will affect the navigation navigability of the 
fleets as they will exist when the St. Lawrence seaway comes into 
existence? If you cannot get that immediately 

Colonel Nauman. I have that, sir. Just a moment. 
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Senator Lauscue. I will put one more question, and then I will 
quit. On page 4 of your letter, in the first full paragraph, in the second 
sentence, the statement is made: 

The ultimate and continuing lowering effect of five-eighths of an inch to an 
inch of a permanent diversion, however, would be likely to affect the loading plants 
of the vessels expected to comprise the Great Lakes fleet in the United States as 
of 1985, such that an estimated average annual economic loss of $240,000 would 
result. 

Colonel Nauman. That is right. That is contained in our report 
the Senate document. 

Senator Lauscne. Now, then, the Corps of Army Engineers have 

iven one set of figures, but it is a fact that other agencies having a 
ey interest in the problem, have given figures which far exceed the 
figures given by the Corps of Engineers. 

Colonel Nauman. Sir, we are aware of this. 

Senator Kerr. What is the colonel speaking of? 

Colonel NAuMAN. Sir, we made an estimate of loss of tonnage-—— 

Senator Kerr. No; the Senator asked you if you were aware that 
other agencies than the cor ps had given figures describing losses that 
would occur, other than those contained in your report ‘and in pro- 
portions larger. Now, I asked you what agencies, and to what they 
referred. 

Colonel Nauman. Shipping interests, sir, specifically represented 
by the Lake Carriers Association. 

Senator Kerr. Is that an official agency of the Government? 

Colonel Nauman. No, sir. 

Senator Kerr. That is a private group? 

Colonel NAuMAN. Yes, sir. 

Senator Kerr. I understood the Senator was asking you about 
other agencies of Government. 

Senator Lauscure. No; I merely wanted to lay the groundwork for 
the fact that there are other calculations that have been made—— 

Senator Kerr. Of the same question? 

Senator Lauscue. Of the same questions. No; different questions. 
Yes. That is all. 

Senator Kerr. But the calculations in your report are the ones 
that represent your own opinions? 

Colonel Nauman. Yes, sir. 

Senator Kerr. And they are based not on what would be the result 
of the 3- year experimental program, but of a permanent diversion? 

Colonel Nauman. Permanent diversion with a loss of 1 inch in the 
levels. 

Senator Kerr. How much would that represent in cubic feet per 
second? 

Colonel Nauman. 1,000 cubic feet per second permanent. 

Senator Kerr. I thought you were giving me testimony a while 
ago of 2,500 cubic feet per second. 

Colonel Nauman. This is total and it applies the same. 1,000 
cubic feet per second to which I refer at the moment is 1,000 cubic 
feet per second in addition to the presently authorized 1,500 cubic 
feet per second. 

Senator Kerr. What was your statement about 2,500 cubic feet 
per second relating to? 

Colonel Nauman. The total diversion that 
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Senator Kerr. Oh, that would include the 1,500 presently being 
diverted, plus the additional now contemplated by this legislation? 

Colonel NauMAN. Yes, sir. 

Senator Kerr. And is your estimate of $400,000 to $900,000 per 
year based upon an assumption that that diversion is a permanent 
diversion? 

Colonel Nauman. No, sir, this is our estimate of the effects on a 
proposed 3-year temporary increase in diversion. 

Senator Kerr. Of 1,000 cubic feet per second? 

Colonel NaumMAN. Yes, sir. 

Senator Kerr. But the other figure of two hundred and some 
thousand dollars per year economic cost was based upon the assump- 
tion that that diversion would be permanent? 

Senator Lauscue. I thought the one dealt with hydroelectric 
power and the other with navigation. 

Colonel Nauman. That is right. The $240,000 dealt with loss in 
navigation. 

Senator Kerr. But it was assuming a permanent diversion, was it 
not? 

Colonel Nauman. That would be on the basis of a permanent 
diversion. 

Senator Kerr. And that figure would not be applicable as advising 
the committee of the economic cost of the 3-year program, with refer- 
ence to navigation? 

Colonel Nauman. Sir, we have contended that the loss to naviga- 
tion for the 3-year diversion is not susceptible to monetary evaluation. 

Senator Kerr. Didn’t you give it a monetary evaluation of two 
hundred and some thousand dollars a year? 

Colonel Nauman. No, sir; that was the permanent diversion of a 
thousand feet a second. 

Senator Kerr. But what was that damage to, was that the cost 
for electric power? 

Colonel Nauman. No, sir; that was our estimated loss to naviga- 
tion, shipping interests. 

Senator Kerr. I thought you said you did not purport to evaluate 
the loss to navigation? 

Colonel NAUMAN. On a temporary basis, sir. 

Senator Kerr. You did not? 

Colonel Nauman. That is right, sir. 

Senator Kerr. In other words, then, so far as navigation is con- 
cerned, you do not visualize any loss to navigation during the 3-year 
period, if it is temporary only? 

Colonel Nauman. We acknowledge there will be some, sir, and we 
contend it is not susceptible to monetary evaluation. 

Senator Kerr. And you have not put figures in here to show it? 

Colonel Nauman. No, sir. 

Senator Kerr. Is this $240,000 you estimate would be the average 
annual economic loss a net figure, or is that the loss that would occur 
to the navigation program on the Great Lakes? 

Colonel Nauman. I think the latter position is fair, sir, it would be 
a loss to the Great Lakes shipping interests. 

Senator Kerr. Did you make an estimate of the economic gain to 
navigation, increased navigation on the Illinois Waterway that would 
occur or result from a permanent diversion? 
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Colonel Nauman. Well, sir, we don’t feel it would have any effect. 

Senator Kerr. We had testimony this morning that told us that 
at some period in the past—and I would be glad to have that given— 
there was a million and a half tons per year navigation handled, a 
million and a half tous a year handled by navigation on the Illinois 
Waterway. 

Colonel Nauman. Right, sir. 

Senator Kerr. What year was that? 

Colonel Nauman. 1937. 

Senator Kerr. And in 1950 there were 15 million tons handled on 
the Illinois Waterway, and in 1956 there were 24 million tons handled 
on the Illinois Waterway, and that witness told us that this additional 
natural water in the Illinois Waterway would enable a still further and 
considerable expansion or increase in the tonnage to be handled on the 
Illinois Waterway. 

Now would you say that is an untenable position? 

Colonel Nauman. Well, sir, the Chief of Engineers recently trans- 
mitted a report, I believe it has been transmitted to Congress, recom- 
mending further improvement of the Illinois Waterway by providing 
a duplicate system of locks, and this is supported economically by this 
increased tonnages that the witness earlier brought out. 

Senator Kerr. Well, would not the volume of tonnage be affected 
not only by the physical equipment, but also by the volume of water? 

Colonel Nauman. Sir, we feel that there is a sufficient volume of 
water presently available, with the authorized diversion, plus the 
return of domestic pumpage to the Illinois Waterway to take care of 
the existing and duplicate locks which have been found feasible. 

Senator Kerr. Is it your thought that giving, or assuming con- 
tinued growth of tonnage there, they would never need any more 
water than they have available to them from their present sources? 

Colonel Nauman. Not with only the duplicate lock system, if the 
second set of locks should be constructed, sir. 

Senator Kerr. But you did not include in this report any estimate 
of the economic advantages, navigationwise, that would result from 
the additional diversion insofar as tonnage on the Illinois Waterway 
was concerned? 

Colonel Nauman. No, sir. 

Senator Kerr. Am | incorrect in assuming that there would be some 
additional economic element there? 

Colonel Nauman. I do not believe there would be any accruing to 
navigation, Mr. Chairman. 

Senator Kerr. Fine. Do you have a further statement, Colonel? 

Colonel NauMAN. Yes, sir. 

Senator Kerr. I appreciate your versatility and your ability to 
roll with the punch here and go right back to your statement after 
the sallies of myself and the Senator from Ohio, and I want you to 
know that I am in no way critical of your position. I am just trying 
to develop as best I can as much information as we can for the benefit 
of this record. 

Colonel Nauman. I understand, sir. With that in mind, I apolo- 
gize for not having the details to some of the questions you raised 
earlier. 

Senator Kerr. I want to say I am amazed at how much knowledge 
you do have and I appreciate it and am happy to give you whatever 
additional time might be indicated to get the information. 
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Colonel Nauman. Thank you, sir. 

The second effect of the diversion would be an offsetting increase 
in’energy generation of plants on the Illinois Waterway, valued at 
$202,000 and this relates to the loss I mentioned earlier, just accruing 
to the St. Lawrence powerplants. 

Senator Kerr. Now the loss to the St. Lawrence was $409,000 a 
year? 

Colonel Nauman. That is right, sir. 

Senator Kerr. The gain to the Illinois Waterway is two hundred 
and some thousand dollars per year? 

Colonel Nauman. That is right. 

Senator Kerr. Would that be an offset against the other estimated 
loss? 

Colonel Nauman. Yes, sir. And changes in theoretical dependable 
capacity which are not practicable of monetary authorization and the 
effects on the Great Lakes shore property tending to be beneficial 
but not measurable in monetary terms, that is, and temporary effects 
on Great Lakes navigation, tending to be adverse, but not practical 
of measurement in monetary terms, and effects on Mississippi River 
navigation tending to be beneficial, but not measurable in monetary 
value on a temporary basis. 

Senator Krrr. The thing I don’t understand is how a situation 
would arise where the diversion of this water from a waterway that 
has not the generating facilities to utilize it, to a waterway that 
does have the generating facilities to utilize it, would result in a 
net loss. 

Now you can understand how a layman, without the benefit of 
technical education and knowledge, might have some difficulty in 
rationalizing that, can’t you? 

Colonel Nauman. Right, sir. 

Senator Kerr. I would like to have your remarks on that. 

Colonel NauMAN. Well, there is generating capacity existing. 

Senator Kerr. Where? 

Colonel Nauman. At Niagara, sir. 

Senator Kerr. But you tell me there is not enough there now to 
utilize the water they have. 

Colonel Nauman. At all times, sir. 

Senator Kerr. Do they have facilities there to store it until they 
can use it? 

Colonel Nauman. No, sir. 

Senator Kerr. Now I have been told that not even Canada is 
utilizing all its available water, and that the American water volume 
is not being used at all. 

I believe that was the gist of the evidence before this committee 
for the last 2 or 3 years, which was the basis for our passing out or 
reporting out legislation which was later passed by the Congress, 
authorizing the “New York Power Authority to build generating 
facilities there. 

Colonel Nauman. That is correct, sir. I was referring to installed 
capacity in the future. 

Senator Kerr. But I am talking about the present. 

Colonel Nauman. Right, sir. 

Senator Kerr. So now, as far as electric power is concerned, if 
there are generating facilities in the Illinois Waterway for more than 











196 DIVERSION OF WATER FROM LAKE MICHIGAN 


they have, and if there is more water in the St. Lawrence or Niagara 
Waterway than they have generating facilities to use, the diversion 
would result in an economic gain, wouldn’t it, from the standpoint of 
generation of electric power? 

Colonel Nauman. On the basis of today only. 

Senator Kerr. How about tomorrow? 

Colonel Nauman. In the total period of effect we must reckon with 
the St. Lawrence, because our information is that the generating 
capacity will exist in 1960. 

Senator Kerr. That is the information you are going to get for the 
committee? 

Colonel Nauman. Yes, sir. 

Senator Kerr. And have available in the morning, as to what the 
timetable calls for? 

Colonel Nauman. Yes, sir; that is one of the questions you asked 
specifically. 

Senator Kerr. But the situation doesn’t exist today. 

Colonel Nauman. That is correct, sir. 

Senator Kerr. And it won’t exist in the next 12 months? 

Colonel Nauman. It will change between now and then, sir, be- 
cause additional power—— 

Senator Kerr. But there will not be within 12 months that amount 
of generating capacity to utilize all the water available on the St. 
Lawrence and Niagara Rivers. 

Colonel Nauman. I couldn’t answer that with any certainty at this 
moment. 

Senator Kerr. But you will be able to in the morning? 

Colonel Nauman. Yes, sir. 

Senator Lauscue. May I ask a question on that same point? 

Senator Kerr. Surely. 

Senator Lauscue. In item 1 on the page of your letter from which 
you are reading, this statement is made: 

An adverse effect on hydroelectric energy generation is evaluated in part at 
from $480,000 to $918,000, depending on timing and amount of future additions 
to generating capacity. 

That means that you are anticipating that there will be expanded 
facilities for generation and that on the basis of those expanded facil- 
ities, the loss will reach $918,000? 

Colonel Nauman. Yes, sir; $918,000. 

Senator Lauscur. And the minimum is $408,000, whether new 
facilities are installed or not. Is that correct? 

Colonel Nauman. When the present construction is completed. 

Senator Lauscue. Well, it is from $408,000 to $918,000, and I 
would take that to mean the minimum is $408,000, with a potential 
peak of $918,000, depending on when the facilities are installed? 

Colonel Nauman. That is right, sir, depending on when a diversion 
may be authorized with respect to the time when the additional power 
facilities may be constructed. 

Senator Lauscue. Thank you. 

Senator Krrr. I have here Senate Document 28, Colonel, page 51, 
paragraph 203, at the bottom of the page, which reads: 

The estimated losses in energy production at Niagara and the St. Lawrence 
River hydroelectric plants resulting from a permanent increase of a thousand 
cubic feet per second in the diversion from Lake Michigan are computed on an 
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annual basis and not on a total loss basis as in the case of the 3-year period in 
diversions. The losses are also computed on the assumption that the power 
potential at each power site is completely developed in accordance with proposed 
plans as available to this office at this time. 

Do I understand that to mean that the estimate of losses that you 
are giving here are theoretical in view of the fact that the facilities 
are not available to utilize the water. 

Colonel Nauman. Sir, I read the statement in which it was said 
that it was based on a 3-year diversion and depending on the time 
when such diversion may be authorized. 

Senator Kerr. Assuming that we authorized it now. 

Colonel Nauman. As was brought out before, the plant capacity 
doesn’t exist at this time, today. 

Senator Kerr. On the St. Lawrence? 

Colonel Nauman. That is right. 

Senator Kerr. Or the Niagara? 

Colonel Nauman. That is right, 

Senator Kerr. But does exist on the Illinois Waterway? 

Colonel Nauman. That is right, sir. 

Senator Kerr. So if you diverted it today there would be a net 
gain, wouldn’t there? 

Colonel Nauman. Yes, sir. 

Senator Kerr. Since it would be utilized if diverted and will not 
be utilized if not diverted? 

Colonel Nauman. For some period not yet determined. 

Senator Kerr. As of today. 

Colonel Nauman. That is right, sir. 

Senator Kerr. And you are going to tell me in the morning when 
that situation changes? 

Colonel Nauman. Yes, sir. 

Senator Kerr. All right. Thank you very much, Colonel. 

Senator Lauscur. Senator Kerr, may I suggest that the mayor of 
Cleveland is here and he has a plane to catch at five something. 
Could we possibly accommodate him? 

Senator Kerr. Yes, we would be delighted to accommodate the 
mayor of Cleveland. 

Senator Lauscug. This is Mayor Anthony J. Celebrezze. 

Senator Kprr. Mayor, we are delighted to have you with us and 
hear your statement. 


STATEMENT OF ANTHONY J. CELEBREZZE, MAYOR OF THE CITY 
OF CLEVELAND, OHIO 


Mr. CreLEBREzZE. I apologize to the committee for not having a 
prepared statement. I was attending another conference when I got 
notice, and just came over here. 

Senator Kerr. You need not apologize at all, sir. We will listen 
as carefully as we can and absorb as much as possible. 

Mr. CELEBREZzE. Mr. Chairman, I am here representing the great 
city of Cleveland and many other cities along the Great Lakes, who 
have expended millions of dollars in the past few years in preparation 
of dock facilities, because of the St. Lawrence seaway. 

It seems to me that over the years the city of Chicago, perhaps 
rightly so, has used every conceivable method in order to divert 











198 DIVERSION OF WATER FROM LAKE MICHIGAN 


waters from the Great Lakes to their own use. I say that because 
in practically every session of Congress since 1937, bills have been 
introduced providing for the diversion of quantities much greater 
than allowed by the original Supreme Court decree and I may say 
that one of my distinguished predecessors, Milton D. Baker, was the 
counsel in argument against the diversion of water. And then in 
1942 the Chicago Sanitary District attempted to secure from Donald 
Nelson, War Production Administrator, an order increasing the di- 
version on the grounds that increased flow of water to the canal would 
permit increased generation of power for war-production purposes. 

Very shortly thereafter, Chicago attempted to persuade the United 
States Public Health Service to issue and order for increased diver- 
sion. Chicago claimed a great pool of pollution existed in Lake 
Michigan and in the vicinity of its water intakes, which could be 
siphoned off by increased velocity of flow from Lake Michigan into 
the sanitary canal. 

However, they attempted to secure an Executive order from the 
late President Roosevelt authorizing increased diversion and there 
was a barrage of protest. 

In 1940 they petitioned the Supreme Court to reopen the case, on 
the grounds that Chicago’s water supply and public health were in 
jeopardy. A special master was appointed by the Supreme Court who 
conducted a lengthy investigation and took much testimony. The 
special master found the Chicago claims unfounded and tbe Court 
declined to modify the decree. 

The officials of the sanitary district have claimed that increased 
diversion of lake water is needed for the development of atomic power 
at the Argonne Laboratory. 

The reason I call these to the attention of the Chair is to show 
that every means has been raised by the great city of Chicago to 
divert this water. 

We in the Great Lakes region have a pollution problem, too. The 
residents of the city of Cleveland wish we could divert the currents 
of Lake Erie to prevent the pollution from the upper lakes coming 
down and polluting our shores. But we have tackled the problem, not 
by pumping more pollution into Lake Erie to have it dispersed, but 
by building sanitary facilities, by Executive orders to the surrounding 
communities that no water is furnished unless the communities install 
sanitary sewer systems. 

I say that merely as a point that it seems to me that because 
of a pollution existing in a community, that it is unreasonable for 
any community to take water from one watershed and divert it to 
another watershed. We heard testimony here today that 1,800 million 
gallons per day would be diverted. I don’t think we have to be 
a mathematical genius to figure out if you are taking water out of one 
basin and diverting it into another watershed that eventually it is 
going to affect the watershed you are taking it from, and that is 
the point we raise an objection to. 

We are spending millions of dollars in developing our ports. They 
have to be channeled at 27 feet. Because of conditions existing today 
along the Great Lakes region, Lake Erie without any diversion is 
down a foot and a half. 

Senator Kerr. I want to correct one impression. That 1,800 
million per day represents a total of the 1,500 acre-feet now being 


& 


~ 
— tt oo et at tt tt” Fra ah 


4 2 doe 


>. ee a. ae ee ee ee > tn” tate Oe Oo 


— e— 


. e & pel et et Pea! ot e. &: 





use 
een 
iter 
say 
the 

in 
ald 
di- 
uld 
ted 
rer- 
ike 

be 


nto 


the 
ere 


on 
.in 
rho 
"he 
urt 


sed 


wer 


OW 
to 


The 
nts 
ing 
not 
but 
ing 
tall 


use 
for 


i0n 
one 
t 18 
b 18 
hey 


lay 
1 is 


800 
ing 


y 
¥ 
t 


DIVERSION OF WATER FROM LAKE MICHIGAN 199 


diverted, plus the additional 1,000 acre-feet sought to be diverted. 
So the question before the committee is not the diversion of 1,800 
million gallons additional per day, but of two-fifths of that amount, 
which would be the amount provided by the additional 1,000 cubic 
feet per sec ‘ond. 

Mr. CELEBREZZE. The point I was trying to make, Mr. Chairman, 
was that the amount—even though they are only asking for a thou- 
sand more—the amount over a period of years will affect the original 
watershed, regardless of whether it is additional or whether they are 
now authorized to do it. 

It seems to me that, since this problem has existed since 1892 and 
1900, when they first diverted the course of a river, or reversed the 
course of a river, that enough experience has been gained over 50 
years that they don’t need another 3-year period. 

It seems to me again that the testimony before this committee, 
while the original question was one of pollution, we heard testimony 
from the experts here today that the diversion of this water would also 
increase the availability of increased navigation for them. What we 
fear in the Great Lakes region is that while it may increase their 
availability for greater shipping, it will likewise decrease the shipping 
on the Great Lakes. 

I think that even the Army engineers, while there may be some dis- 
agreement as to whether or not it is five-eighths inch or 1 inch, we do 
have testimony that we acquired ours, that 1 inch means a million and 
a half less tonnage, 1 inch reduction and I say with all sincerity to this 
committee that with the development of the northern part of Ohio, 
the great industrial plants, who rely heavily upon water supply, who 
rely heavily upon navigation for supplies, that anything which would 
be a detriment to them will affect the whole economic situation of the 
entire country. 

I think there has been sufficient evidence before this committee by 
experts that even in generating capacity there has been testimony of 
the treaties with Canada, and I am rather skeptical that perhaps 
Canada has not taken a definite position because they may say to us 
later on that you have done it and then we feel we can do it along the 
Columbia River. Testimony has been given to that effect. 

I say to this committee that we are alarmed that it is wrongful to 
divert the natural courses of our waterways. As the distinguished 
Senator form the State of Ohio announced this morning, and I have 
lived with it, there has been demand, great demand to pipe water 
from Lake Erie into the central part of Ohio for great industrial 
development. But there has been objection to that because we would 
divert water from one watershed to another and I think when we come 
to reversing the natural flow of our streams, that we are treading on 
dangerous grounds, because of the precedent which will be set by this 
Congress. 

The people of Ohio will feel justified if this bill is enacted into law 
to divert waters from Lake Erie into the southern part of Ohio and 
the central part of Ohio, because the precedent will be established and 
I think once that precedent is established, and we begin monkeying 
around, if I may use that phrase, with the natural flow of water, we 
are in difficulty. 

Senator Kerr. May I ask you a question there? 

Mr. CeELEBREzzE. Certainly, Senator. 
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Senator Kerr. Are you talking about Lake Erie? 

Mr. CELEBREZZE. Yes. 

Senator Kerr. Is all of Lake Erie within the boundaries of the State 
of Ohio? 

Mr. CEeLEBREzzE. No, part of it is in Canada. 

Senator Kerr. Would you visualize that was any different from 
the situation that exists with reference to a body of water, all of 
which is within a State? 

Mr. CeLeBrezzzE. I don’t quite understand your question, Senator. 

Senator Kerr. You heard testimony this morning that no part of 
Lake Michigan touches Canada? 

Mr. CeLeBREzzE. No; I didn’t hear that statement. I am talking 
about Lake Erie. 

Senator Kerr. I know, but you are comparing it to Lake Michigan. 

Mr. CELEBREZZE. Yes. 

Senator Kerr. I asked you if you think there is a difference be- 
tween this Congress and the States dealing with water, a body of 
water partially in another country and another body of water all of 
which is in your country. 

Mr. Cetesrezze. No; I don’t think there is any difference for this 
reason, Senator, that unless you are going to change the whole legal 
concept of what we know as riparian rights, then you should not 
change the water, take water from one watershed to another so as to 
lower the level, because those riparian owners have gained certain 
legal rights which will be taken away from them. 

We feel that there is no need for granting this, and—as I said in my 
original statement—they have tried every means and now as a last 
resort they come in and say, “Give us permission for 3 years.” 

We feel as though that is just a foot-in-the-door technique that has 
been used, and we oppose the legislation that is now before this 
committee. 

Senator Kerr. Thank you very much, Mayor. Now we have 
Mr. Naujoks, president and general counsel of the Great Lakes 
Harbor Association. 

Mr. Naujoks, do you appear in support of or in opposition to the 


bill? 


STATEMENT OF HERBERT H. NAUJOKS, PRESIDENT AND GENERAL 
COUNSEL OF GREAT LAKES HARBORS ASSOCIATION 


Mr. Navsoks. In opposition, Mr. Chairman. . 

I am president and general counsel for the Great Lakes Harbors 
Association, a not-for-profit association composed of municipalities 
and chambers of commerce cities bordering on the Great Lakes. The 
Great Lakes Harbors Association wishes to go on record as being 
unalterably opposed to any increase in diversion of water from the 
Great Lakes through the Chicago Sanitary Canal over and above 
the amount fixed by the United States Supreme Court decree of 
April 21, 1930 (281 U. S. 696). In this decree the High Court fixed 
the amount of permissible diversion at 1,500 cubic feet per second, 
plus domestic pumpage. The domestic pumpage now averages 
nearly 1,900 cubic second feet. Thus, the total diversion at Chicago 
now averages nearly 3,400 cubic feet per second. 
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The reasons for the association’s opposition to H. R. 2 and S. 1123 
are: 

(1) These bills are entirely unnecessary inasmuch as the United 
States Supreme Court specifically retained jurisdiction of the subject 
matter of the proposed legislation in paragraph 7 of the decree of 
April 21, 1930 (281 U.S. 696). I-believe that the High Court is the 
proper forum for application for increase of diversion of water from 
the Great Lakes. The Court has the machinery, and in this instance, 
certainly a wealth of experience and precedent, to rule upon such 
applications. ‘The Court has heard similar applications many times, 
both at the instance of the State of Illinois and also on petition of the 
opposing Great Lakes States: 1930, 1932, 1933, 1940, 1941, 1949-50, 
and in December 1956 and January 1957. The proposals involved 
in the pending bill, affecting as they do tremendous harbor and in- 
dustrial facilities and investments and involving constitutional 
questions of the preference of ports of one community and State over 
the ports of the Great Lakes States which are opposing the current 
bill, and involving questions of depriving the States of Minnesota, 
Michigan, Wisconsin, Ohio, Pennsylvania, and New York, and their 
citizens of their property without due process of law, and affecting 
deeply the sovereign and proprietary rights of the Great Lakes States 
should surely more properly be discussed and heard before a special 
master appointed by the United States Supreme Court. 

(2) We contend that the proposed legislation is most unwise be- 
cause (1), it will cause a serious injury to the Great Lakes States, the 
port cities, the industries, and residents of the Great Lakes States. 
The cost of additional diversion at Chicago has been estimated in 
terms of economic losses to navigation and hydroelectric power in 
Senate Document No. 28, 85th Congress, Ist session, which was dis- 
cussed by Colonel Nauman, and on which he will report in the morn- 


ing. 

We also have other witnesses that will discuss these phases. 

(3) The proposed increase in diversion comes at a time when the 
Great Lakes appear to be headed for a record low lake level, when 
every inch of loss of lake levels accentuates the great damage to 
shipping and to port cities caused by additional diversion at Chicago. 

Senator Kurr. May | interrupt there? Are you reading from your 
statement? 

Mr. Navsoxs. No; I am going to introduce the statement in full. 
This is in addition to that. 

Senator Kerr. I see. Very good. 

Mr. Navsoxs. The proposed legislation would well threaten to im- 
pair materially the usefulness of the St. Lawrence seaway project 
which is nearing its completion. The utilization of the seaway to its 
full capacity requires high water levels in the Great Lakes and the 
connecting channels. It seems to us that it is kind of ridiculous for 
the Federal Government to spend hundreds of millions of dollars on 
the seaway and the connecting channels and then permit an addi- 
tional diversion at Chicago which will nullify to some extent the bene- 
fits to be derived from the St. Lawrence seaway. 

(5) If Chicago has the right to abstract large quantities of water 
from the Great Lakes-St. Lawrence watershed, other communities 
bordering on the Great Lakes would be justified in taking similar 
action, 
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DuPage County, Ill., towns, some 15 or 25 miles west of Lake 
Michigan, and not riparian owners, have completed plans to divert 
water from the Great Lakes basin for domestic and sanitary use. 
Youngstown, Ohio, as was mentioned here today, is also seeking to 
divert from Lake Erie to the Ohio River watershed large quantities 

of water, and within the last year a Texas group suggested that a 
pipeline be built to the Great Lakes to tap the waters of the Great 
Lakes for the benefit of Texas. 

Senator Kerr. Do you appear in opposition to or in support of that? 

Mr. Navsoxs. Absolutely in opposition. But what I am trying to 
say is that if one community can do it, other communities can do it, 
and your Great Lakes, whic h constitute the greatest inland waterway 
route for the transportation of commerce, “could be rendered sub- 
stantially useless by such diversion. 

(6) The proposed legislation might well jeopardize our friendly 
relations with Canada. The United States cannot afford to lose the 
friendship of our northern neighbor. It seems most inappropriate 
for Congress to enact the proposed legislation which does not have 
Canada’s approval and which is injurious to Canada and contrary 
to Canada’s best interests, and which might be used as a precedent by 
Sanada to injure the great northwestern part of our country. 

(7) I would like to suggest that before any bill to increase ‘diversion 
be given serious consideration, the Metropolitan Sanitary District of 
Greater Chicago should be required to show that the sanitary district 
has complied with the rulings of Chief Justice Charles Evans Hughes, 
the special master appointed by the High Court, in that they are 
giving to all the sewage of the district the ‘highest degr ee of treatment 
possible, that is, the overall B. O. D. reduction should be at least 
92.5 percent or more, which is the efficiency of treatment which the 
sanitary district attained in 1951. Other cities on the Great Lakes 
obtain a purification of 94 percent or more. Even the self-serving 
report of the so-called Governor’s Committee of Illinois, made it a 
condition precedent for any suggested increased diversion that the 
Chicago Sanitary District be required first to give the sewage of the 
district the highest degree of treatment possible. In the language of 
the report of the above committee, any increase in diversion must— 
be predicated on the complete treatment of all sewage arising in the district to the 
maximum efficiency attainable within the method of treatment adopted. 

And I wish to suggest that the efficiency has dropped since 1951 toa 
level where it is causing a nuisance in the Illinois Waterway, and the 
Illinois Sanitary Canal. There have been complaints by residents of 
the Chicago area residing near the sewage disposal plant which 
consists of both the west and southwest side treatment plants. 

(8) If the additional diversion is permitted, Canada, we believe, 
will use this as a precedent for diversion of the waters of the upper 
Columbia River in the American Northwest. 

Now I would like to answer just a couple of items that were men- 
tioned here today in connection with the so-called boundary waters 
treaty of 1909. I briefed this subject some time ago, and I would 
like to have inserted in the record from pages 247 through 254 of this 
brief, which is a discussion of the boundary waters treaty of January 1, 
1909, and its effect on the Chicago diversion and whether it authorizes 
or prohibits the Chicago diversion that is asked for. 
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# Senator Kerr. The article in the Marquette Law Review referred 
to will be made a part of the record. 
4. (The article is as follows:) 


(h) Toe Bounpary Waters TREATY oF JANUARY 11, 1909 (RatiFIED In 1910) 
As AUTHORITY FOR THE CHICAGO DIVERSION 


It has been urged on many occasions that the Boundary Waters Treaty of 
January 11, 1909 (ratifications of this treaty were exchanged on May 5, 1910) 
(36 U. S. Stats. L. 2448), sanctions a diversion of 10,000 cubic second feet of 
water from the Great Lakes-St. Lawrence system through the Chicago drainage 
canal, and that this treaty furnishes justification for favorable consideration of 
legislation to diversion at Chicago of 5,000 to 10,000 cubic second feet of water 
in addition to domestic pumpage. One of the main objects of this treaty was 
recited to be the prevention of ‘‘disputes regarding the use of boundary waters.’’ 
A preliminary article defined “boundary waters’’ as follows: 


PRELIMINARY ARTICLE 


“For the purpose of this treaty boundary waters are defined as the waters 
from main shore to main shore of the lakes and rivers and connecting waterways, 
or the portions thereof, along which the international boundary between the 
United States and the Dominion of Canada passes, including all bays, arms, and 
inlets thereof, but not including tributary waters which in their natural channels 
would flow into such lakes, rivers, and waterways, or waters flowing from such 
lakes, rivers, and waterways, or the waters of rivers flowing across the boundary.”’ 
After this definition, there were the following provisions: 

“Article J.—The High Contracting Parties agree that the navigation of all 
navigable boundary waters shall forever continue free and open for the purposes 
of commerce to the inhabitants and to the ships, vessels, and boats of both 
countries equally, subject, however, to any laws and regulations of either coun- 
try, within its own territory, not inconsistent with such privilege of free naviga- 
tion and applying equally and without discrimination to the inhabitants, ships, 
vessels, and boats of both countries. 

“It is further agreed that so long as this treaty shall remain in force, this same 
right of navigation shall extend to the waters of Lake Michigan and to all canals 
connecting boundary waters, and now existing or which may hereafter be con- 
structed on either side of the line. Either of the High Contracting Parties may 
adopt rules and regulations governing the use of such canals within its own 
territory and may charge tolls for the use thereof, but all such rules and regula- 
tions and all tolls charged shall apply alike to the subjects or citizens of the High 
Contracting Parties and the ships, vessels, and boats of both of the High Contract- 
ing Parties, and they shall be placed on terms of equality in the use thereof. 

“Article II.—Each of the High Contracting Parties reserves to itself or to the 
several State Governments on the one side and the Dominion or Provincial 
Governments on the other as the case may be, subject to any treaty provisions 
now existing with respect thereto, the exclusive jurisdiction and control over the 
use and diversion, whether temporary or permanent, of all waters on its own side 
of the line which in their natural channels would flow across the boundary or into 
boundary waters; but it is agreed that any interference with or diversion from their 
natural channel of such waters on either side of the boundary, resulting in any 
injury on the other side of the boundary, shall give rise to the same rights and 
entitle the injured parties to the same legal remedies as if such injury took place 
in the country where such diversion or interference occurs; but this provision shall 
not apply to cases already existing or to cases expressly covered by special agree- 
ment between the parties hereto. 

“It is understood, however, that neither of the High Contracting Parties 
intends by the foregoing provision to surrender any right, which it may have, to 
object to any interference with or diversions of waters on the other side of the 
boundary the effect of which would be productive of material injury to the navi- 
gation interests on its own side of the boundary. 

“Article IJ I.—It is agreed that, in addition to the uses, obstructions, and diver- 
sions heretofore permitted or hereafter provided for by special agreement between 
the Parties hereto, no further or other uses or obstructions or diversions, whether 
temporary or permanent, of boundary waters on either side of the line, affecting 
the natural level or flow of boundary waters on the other side of the line, shall be 
made except by authority of the United States or the Dominion of Canada 
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within their respective jurisdictions and with the approval, as hereinafter pro- 
vided, of a joint commission, to be known as the International Joint Commission, 

“The foregoing provisions are not intended to limit or interfere with the exist- 
ing rights of the Government of the United States on the one side and the Gov- 
ernment of the Dominion of Canada on the other, to undertake and carry on 
governmental works in boundary waters for the deepening of channels, the con- 
struction of breakwaters, the improvement of harbors, and other governmental 
works for the benefit of commerce and navigation, provided that such works are 
wholly on its own side of the line and do not materially affect the level or flow of 
the boundary waters on the other, nor are such provisions intended to interfere 
with the ordinary use of such waters for domestic and sanitary purposes. 

“ Article 1V.—The High Contracting Parties agree that, except in cases provided 
for by special agreement between them, they will not permit the construction or 

maintenance on their respective sides of the bound: iry of a remedial or protective 
works or by any dams or other obstructions in waters flowing from boundry 
waters or in waters at a lower level that the boundary in rivers flowing across the 
boundary, the effect of which is to raise the natural level of waters on the other 
side of the boundary unless the construction or maintenance thereof is approved 
by the aforesaid International Joint Commission. 

“Tt is further agreed that the waters herein defined as boundary waters and 
waters flowing across the boundary shall not be polluted on either side to the 
injury of health or property on the other.”’ 

The treaty provided that the United States might authorize the diversion 
within the State of New York of waters of the Niagara River above the falls, for 
power purposes, not exceeding in the aggregate a daily diversion at the rate of 
20,000 cubic feet per second, and that the United Kingdom, by the Dominion of 
Canada, or the Province of Ontario, might authorize a diversion of said waters, 
for power purposes, not exceeding a daily diversion at the rate of 36,000 cubic 
feet per second (art. V). 

The International Joint Commission, under the treaty, is composed of 6 mem- 
bers, 3 appointed by each Government (art. VII). It has jurisdiction over and 
passes upon all cases involving the use or obstruction or diversion of the waters 
with respect to which under articles III and IV of the treaty the approval of the 
Commission is required. The Commission is to be governed by certain declared 
principles. Each of the High Contracting Parties, on its own side of the boundary, 
is to have “equal and similar rights in the use of the waters hereinbefore defined 
as boundary waters.’’ With reference to the use of boundary waters, it was 
provided that the following order of precedence should be observed among the 
various uses enumerated in the treaty for these waters, to wit: (1) uses for domestic 
and sanitary purposes; (2) uses for navigation, including the service of canals for 
the purposes of navigation; (3) uses for power and for irrigation purposes. These 
provisions were not to “apply to or disturb any existing uses of boundary waters 
on either side of the boundary” (art. VIII). 

It was agreed that any other questions or matters of difference arising between 
the High Contracting Parties involving the rights, obligations, or interests of 
either in relation to the other or to the inhabitants of the other, along the com- 
mon frontier between the United States and the Dominion of Canada, should 
be referred from time to time to the International Joint Commission for examina- 
tion and report, upon the request of either Government. In such cases the Inter- 
national Joint Commission was authorized to examine into and report upon the 
facts, with such conclusions and recommendations as might be appropriate, sub- 
ject to the restrictions or exceptions which might be imposed by the terms of the 
reference. But such reports should not be regarded as decisions either on the 
facts or the law and should not have the character of an arbitral award (art. 
IX). And it was further agreed that any questions or matters of difference 
arising between the High Contracting Parties involving rights, obligations, or 
interests of the United States or of the Dominion of Canada either in relation to 
each other or to their respective inhabitants, might be referred for decision to 
the International Joint Commission on the consent of both parties (art. X). 

The contention that this Boundary Waters Treaty sanctions a large Chicago 
diversion and justifies the passage of legislation authorizing a diversion of 10,000 
cubic feet per second is wholly without merit. The statement of the then Secre- 
tary of State, Hon. Elihu Root, before the Foreign Relations Committee of the 
Senate when this treaty was under consideration, shows that it was not intended 
to cover Lake Michigan as a boundary water nor to affect the diversion of waters 
through the Chicago drainage canal. Among other things, Secretary Root said 
to the committee: 
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“The treaty starts with defining the boundary waters as the waters from main 
shore to main shore of the lakes and rivers and connecting waterways, or the 
portions thereof along which the international boundary between the United 
States and the Dominion of Canada passes, including all bays, arms, and inlets 
thereof, but not including tributary waters which in their natural channels would 
flow into such lakes, rivers, and waterways, or waters flowing from such lakes, 
rivers, and waterways. 

“T have carefully guarded the terms of this treaty in order not to include Lake 
Michigan and in order not to involve Senator Cullom’s constituents of the drainage 
canal in the treaty in any way. 

“Then the treaty provides for what is now and what has been for our entire 
existence as a nation the free navigation by both countries of the boundary waters, 
with the provision that the same right of navigation shall extend to the waters of 
Lake Michigan, providing that so long as the present treaty remains in force the 
same right of navigation shall extend to the waters of Lake Michigan and to all 
canals connecting boundary waters and that the same rules and regulations and 
the same tolls shall apply to both the High Contracting Parties. 

* “ * * * * * 

“The great bulk of the water goes on the Canadian side, and the Waterways 
Commission that was appointed some time ago to deal with the question of the 
lake levels reports, I think, that 36,000 feet can be taken out on the Canadian side 
and 18,500 on the American side, without injury to the falls. I thought it wise to 
follow the report of the Commission and I put in 1,500 feet in addition to get 
round numbers, so our limit is higher than we want but their limit could not be 
cut down below what it is because there are three companies on the Canadian 
side who have the right and works there. * * * Then there is further fact why we 
could not object to this 36,000 provision on the Canadian side. We are now taking 
10,000 cubic feet a second out of Lake Michigan at Chicago, and I refused to per- 
mit then to say anything in the treaty about it. 

* * * * * * * 


“The definition of boundary waters was carefully drawn in order to exclude 
Lake Michigan, * * * 

‘“* * * In the third place” (referring to the reasons for allowing the United 
States to divert but 20,000 cubic feet per second while Canada was allowed 
36,000 cubic feet per second) ‘“‘they consented to leave out of this treaty any 
reference to the drainage canal and we are now taking 10,000 cubic feet per second 
for the drainage canal which really comes out of this lake system.” 

The Boundary Waters Treaty and its application to the Chicago diversion 
came to the attention of the United States Supreme Court in the suit filed by the 
Federal Government against the Sanitary District of Chicago wherein the United 
States sought to enjoin the diversion of waters of Lake Michigan in excess of 
4,167 cubic second-feet authorized by the permit of the Secretary of War (Sanitary 
District of Chicago v. United States, 266 U.S. 405 (1925)). The Court, in affirming 
the decree of the district court which granted an injunction, held that the Federal 
Government had a standing in the suit to carry out treaty obligations to a foreign 
power bordering on some of the Great Lakes. The Court in touching upon this 
subject said in part (266 U. 8. 405 at p. 426 (1925)): 

“With regard to the second ground, the treaty of January 11, 1909 (36 Stat. L. 
2448), with Great Britain, expressly provides against uses ‘affecting the natural 
level or flow of boundary waters’ without authority of the United States or the 
Dominion of Canada within their respective jurisdictions and the approval of the 
International Joint Commission agreed upon therein.”’ 

A careful reading of this case discloses that the Supreme Court was clearly of 
the opinion that the Chicago diversion was contrary to the Boundary Waters 
Treaty of 1909 because such diversion had not been approved in accordance with 
the terms of such treaty. 

The construction placed by the Supreme Court upon this treaty is in accordance 
with the interpretation placed thereon by the United States War Department, 
the administrative body entrusted with the enforcement and application of laws 
relating to navigable waters of the United States, by the Legislative Assembly of 
the Province of Ontario, Canada, and by the Minister of the Interior of Canada. 

Secretary of War, Henry L. Stimson, in his opinion of 1913, denying the applica- 
tion of the Sanitary District of Chicago for a permit to divert 10,000 cubic second- 
feet of water in Chicago, stated that the Boundary Waters Treaty of 1909 did not 
sanction the Chicago diversion, and that such question should, in accordance with 
the terms of the treaty, be placed before the International Joint Commission. 
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In a resolution adopted by the Legislative Assembly of the Province of Ontario, 
Canada, in the year 1924 protesting against the Chicago diversion it was stated, 
in part, that “such diversion and abstraction is contrary to the intern: tional 
treaty respecting boundary waters entered into between Canada and the United 
States, and the Canadian Government has been protesting and is protesting 
against such diversion for some time past to the Government of the United States,” 

In 1926, Hon. Charles Stewart, then Minister of the Interior, in a statement 

made in the House of Commons, declared that the Canadian Government had 
never recognized the Chicago diversion and promised that it would “continue to 
protest against the entire principle of abstracting water from the Great Lakes to 
another watershed.’ 

It is submitted that this uniform interpretation of the Boundary Waters 
Treaty by the several branches of the two Governments concerned is conclusive 
as to its true meaning and intent, namely that the Chicago diversion is contrary 
to and amounts to a violation of this treaty (Sanitary District v. United States, 
266 U.S. 405 at p. 426 (9125)). 

However, further examination into the treaty and the circumstances surround- 
ing its signing and ratification may be warranted. 

The chief purpose of this treaty was stated to be the prevention of ‘‘disputes 
regarding the use of boundary waters.’’ The treaty provided that the United 
States might authorize the diversion, within the State of New York, of the 
Niagara River above the falls, for power purposes, not exceeding in the aggregate 
a daily diversion at the rate of 20,000 cubic feet per second, and that the United 
Kingdom, by the Dominion of Canada, or the Province of Ontario, might author- 
ize a diversion of said waters, for power purposes, not exceeding a daily diversion 
at the rate of 36,000 cubic feet per second (art. V). 

With reference to the use of boundary waters, it was provided in the treaty 
that the following order of precedence should be observed among the various uses 
enumerated in the treaty for these waters, to wit: uses for domestic and sanitary 
purposes; uses for navigation; and uses for power and irrigation purposes. These 
provisions were not to “apply to or disturb any existing uses of boundary water 
on either side of the boundary (art. VITI).” 

When this treaty was under consideration, it was not intended to cover Lake 
Michigan as a boundary water. The true facts in regard to the circumstances 
surrounding and leading to the signing of this treaty with reference to the then 
existing diversion of waters at Chicago, and the reasons for the apportionment of 
the waters of the Niagara River, are as follows: 

(1) In considering the amount of water of the Niagara River to be allotted to 
Canada and to the United States, the joint committee decided that it would not 
disturb any works which were then in process of construction and completion, 
and for which moneys had already been expended. 

(2) It appeared that a large part of the hydroelectric power which was to be 
generated on the Canadian side was under contract for use in the United States 
and this fact was given recognition in the allotment of water to the two countries. 

(3) Most of the water in question, and subject to allotment, was on the Cana- 
dian side, and not on the American side. 

(4) The amount of diversion at Chicago authorized under the temporary per- 
mits of the Secretaries of War from the year 1905 to 1910 was 4,167 cubic feet per 
second and, in fact, the diversion through the Chicago Sanitary Canal for the 
period 1905 through 1909 averaged a little more than 5,000 cubic feet per second. 
The United States never authorized a diversion of 10,000 cubic feet per second, and 
in 1908 the Federal Government filed a suit to enjoin the diversion of more than 
4,167 cubic feet per second from Lake Michigan. A second bill was filed in 1913 
and the United States was ultimately successful (Sanitary District v. United 
States, 266 U. 5. 405 (1925)). 

The foregoing clearly refutes the claim that a diversion of 10,000 cubic feet per 
second of water from Lake Michigan was sanctioned by Canada and the United 
States by the signing of the treaty in question. 


Mr. Navsoxs. It was said at the time they entered into this 
treaty, Chicago was taking 10,000 cubic feet per second of water. 
That i is wholly incorrect. At that time, from 1900, the net diversion 
was 2,541 cubic feet per sec ond. In 1901 it was 3,515; 1902, 3,748; 
1903, 4 ,389; 1904, 4,175, and the 5-year average was 3,673 cubic feet 
per second. This is from the official rec ords, the statistics furnished 
by the Sanitary District of Chicago. From 1906 through 1909 the 
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average was 4,707 cubic feet per second. In 1905 it was 3,844; 1906, 
3.797; 1907, 4,412; 1908, 5,717; and 1909, 5,751. 

Now I don’t want to discuss the other precedents and decisions, 
as the case of Chicago Sanitary District versus the United States, in 
266 U.S. That is all set out here. But my conclusion is that the 
Boundary Waters Treaty of 1909 did not authorize a diversion of 
10,000 second feet but in fact prohibited any such diversions. 

I also wish to point out that in the year 1941, when the communities 
along the Illinois Waterway and the canal complained of a health 
menace—because that was the problem that has been mentioned 
here so much today—that in 1941 the overall purification, that is, 
the biochemical oxygen demand reduction, was 54.2 percent. And 
yet the special master found, and the Supreme Court of the United 
States affirmed his findings, that there was no menace to health, that 
at times there was a nuisance created in the Lllinois Waterway, but 
not a health menace. 

Now from 1941, when the overall purification was 54.2; in 1942, 
55.5; in 1943, 51.6; in 1944 it was 49.8 percent; in 1945 it was 67.8 
percent; 1946, 67.5 percent; 1947, 76.6 percent; 1948, 79.3 percent; 
1949, 88.2 percent; and in 1951 they attained a purification efficiency 
of 92.5 percent. 

Now, Mr. Chairman, since 1951 those reports—we haven’t had 
any published reports as to the percentage of purification attained. 
And in a newspaper report in August and September of 1957 there 
were items indicating that the purification had dropped from above 
90 percent to 85 percent or below, showing that they are not comply- 
ing even with the standard set up by the State of Illinois, that they 
should first attain an overall efficiency of all of the sewage of the 
Chicago district, that it be treated to the highest degree possible, 
which we contend is at least 92.5 percent, or 94 or better as is attained 
by a lot of other cities, along the Great Lakes. 

The idea that you have a great big problem has been harped upon 
so much, and I asked a number of very noted sanitary engineers as to 
whether it was not a fact that sewage-disposal operations, just like 
any other operation, whether the efficiency could not be improved at 
a moderate cost if you had bigger operations, and they said absolutely. 
In other word, just like General Motors and Ford, and the big oil 
companies, they were able to stay in business over the years, where 
thousands of other automobile manufacturers dropped out of the 
picture, because of their larger and more efficient operations. So, 
too, the Chicago Sanitary District should be able to produce at least 
as high an efficiency as these other plants, or higher. 

Now they talk about all the money they have spent, hundreds of 
millions of dollars. It is true they spend that much. But the per 
capita cost of sewage operation is less in Chicago than it is in a great 
many other communities. In other words, they are not spending as 
much for their sewage operations as would seem to appear, because of 
the large amount of money involved. ’ 

Chicago is a great city, a big city, and I live near Chicago, I am 
within the Chicago Sanitary District area, and they are taking in new 
cities, and more people all the time, but of course they are getting 
more taxes, too. 

Senator Kerr. Are they enlarging their sanitary district? 

Mr. Navsoxs. Plants? 
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Senator Kerr. No, the district? 

Mr. Navsoxs. Oh, yes, they have been for the last 10 years. 

Senator Kerr. I thought that they already had more in the sani- 
tary district than they did people in Chicago. 

Mr. Navsoxs. Oh, yes, it includes more than Chicago, yes, sir, not 
just the city of Chicago. 

It embraces a great deal of Cook County and probably beyond. 
That is correct, sir. 

So we believe that there is no justification for these bills, and we 
are definitely opposed to their adoption. I thank you. 

Senator Lauscue. Didn’t the Supreme Court declare what the 
degree of cleanliness should be of the effluent? 

Mr. Navsoxs. They didn’t put it in the decree, but the Court 
adopted special master Hughes’ findings and said it should be 85 or 90 
percent or more. They didn’t know exactly how the art would im- 
prove over the years. 

Senator Kerr. Does the witness have the findings of special master 
Hughes? 

Mr. Navsoxs. I don’t have them with me. 

Senator Kerr. Would you furnish them to Senator Lausche, that 
they might be put into the record? 

Mr. Navsoxs. Do you want the entire report? 

Senator Kerr. Just that portion. 

Mr. Navysoxs. I would be happy to. 

Senator Lauscue. I think the regulations of the State of Illinois 
ought to be included. You make mention of the State of Illinois or 
the city of Chicago. 

Mr. Navsoxs. You are referring to that Governor’s report? 

Senator Lauscue. Yes. 

Mr. Navsoxs. That is already in the record. 

Senator Lauscne. What did it suggest should be the degree of 
cleanliness? 

Mr. Navsoxs. Here is what they said. This is from the House 
report on H. R. 2 and others, hearing before Subcommittee on Rivers 
and Harbors, Committee of Public Works, House of Representatives, 
March 26 and 27, 1957, at page 152, and I am quoting now the 
recommendations: 

(1) That any approval by the State of any move on the part of the Chicago 
Sanitary District looking toward an increase in diversion from Lake Michigan be 
predicated on the complete treatment of all sewage arising in the district to the 
maximum efficiency attainable within the method of treatment adopted. 

Senator Lauscue. That is all. 

Senator Kerr. Very good. Thank you very much. Mr. Naujoks. 

(The complete statement submitted by Mr. Herbert H. Naujoks is 
as follows:) 

My name is Herbert H. Naujoks, and I am the general counsel for the Great 
Lakes Harbors Association, a not-for-profit association, composed of municipalities 
and chambers of comnferce of port cities bordering on the Great Lakes. The 
Great Lakes Harbors Association wishes to go on record as being unalterably 
opposed to any increase in diversion of water from the Great Lakes through the 
Chicago Sanitary Canal over and above the amount fixed by the United States 
Supreme Court decree of April 21, 1930 (281 U. 8. 696). In this decree the 
High Court fixed the amount of permissible diversion at 1,500 cubic feet per 
second, plus domestic pumpage. The domestic pumpage now averages approxi- 
mately 1,900 cubic second feet. Thus, the total diversion at Chicago now 
averages about 3,400 cubic feet per second. 
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Since the year 1922, when bills were introduced in Congress to authorize a 
diversion of water from Lake Michigan at Chicago in the amount of 10,000 cubic 
feet per second, numerous bills have been introduced in Congress for authority to 
abstract and permanently divert large quantities of water from the Great Lakes- 
St. Lawrence watershed through the Chicago Sanitary Canal. During the more 
recent sessions of Congress, Congressmen from the State of Illinois, and particu- 
larly from the Chicago area, have introduced bills in Congress to increase the 
authorized diversion by an additional 1,000 cubic feet per second. The latest 
proposals provide for an additional 1,000 cubic feet per second for a 3 year period 
to test the effect of such additional increase in diversion. 

These perennial demands for increased diversion at Chicago have, from time 
to time, been based on one or more of the following: (1) the alleged need for a 
large diversion for sewage disposal purposes; (2) the alleged need for more water 
to alleviate the claimed danger to public health caused by contaminated waters 
of the Chicago River, the sanitary canal, and the Illinois Waterway; (8) the plea 
that more lake water would permit the generation of additional waterpower at 
the Chicago Sanitary District owners, Lockport plant; (4) the claim that fish life 
could be restored to the same extent as before 1900 when the sanitary canal was 
first opened; (5) the contention that additional diversion would eliminate the 
damage caused in recent years by the extremely high waters of the Great Lakes; 
(6) that the navigation requirements of the Illinois Waterway demand additional 
diversion; (7) that additional diversion should be authorized to take care of a 
variety of demands in another watershed. 

In order to understand rightly the present day aspects of the Chicago water 
diversion controversy, a brief review of the historical background of the problem 
which led to the abstraction of huge quantities of water from the Great Lakes- 
St. Lawrence watershed into the Mississippi watershed through the Chicago 
Sanitary District Canal is necessary. 


I. STATEMENT OF FACTS 


The Chicago water diversion controversy is closely connected with problems of sewage 
disposal antl the protection of the water supply of Chicago 

The so-called Chicago water diversion controversy arose out of the circumstance 
that between the years 1892 and 1900 the city of Chicago and its suburbs carried 
out a plan of disposing of the sewage of the Chicago metropolitan area by cutting 
a canal across the low continental divide which lies about 10 miles west of Lake 
Michigan and discharging the sewage of that area into the Mississippi watershed 
by way of the Des Plaines and Illinois Rivers. 

Originally, this undertaking was designed primarily for the protection of the 
water supply of the city of Chicago and its suburbs by the adoption of what 
Illinois then considered to be an adequate method of the disposal of the sewage of 
that area. The problem confronting the city and State at that early day was the 
prevention of any recurrence of the many epide mies of typhoid, cholera, and other 
water-borne diseases which took a large toll in human lives in Chicago ‘during the 
latter half of the 19th century. 


The inception of the Chicago drainage canal dates back to early Chicago 


The inception and development of the drainage canal plan of sewage disposal, 
however, dates back to early Chicago. It appears that Congress, by the act of 
March 30, 1822 (ch. 14, 3 Stat. 659), authorized the State of Illinois to surv ey and 
mark through the public lands of the United States a route of a canal connecting 
the Illinois River with Lake Michigan, and granted certain lands in the aid of 
such scheme. A further grant of land was made in the year 1827 and a canal 
known as the Illinois and Michigan Canal was finally completed in 1848. This 
canal crossed the continental divide between the Chicago and Des Plaines Rivers 
on a summit level 8 feet above the lake and then continued on to La Salle, IL, 
where it entered the Illinois River. The summit of the canal was supplied with 
water by pumps located in the Chicago River. At first only a small amount of 
water, enough to supply the needs of navigation, was pumped into the canal, 
but before the year 1865 the Chicago River had become so offensive because of 
receiving the sewage of the rapidly growing city that for its immediate relief the 
authorities agreed to pump water from the Chicago River in excess of the needs 
of navigation. 
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The Illinois waterway has always been badly polluted due to the untreated sewage 
from Chicago 


By the year 1872 the summit level of the Illinois and Michigan Canal was 
lowered with the hope that this would result in a permanent flow of lake water 
through the south branch of the Chicago River sufficient in amount to keep that 
stream unpolluted. However, this plan did not work and the canal, the Chicago 
River, and that portion of Lake Michigan adjacent to the city of Chicago, again 
became badly contaminated. Then, during the years 1880 to 1889 a continuance 
of this nuisance along the canal and river resulted in the arousing of public opinion 
in favor of better drainage and water supply. 

Many investigations were undertaken and numerous reports. filed. In. 1887 
the drainage and water supply commission, consisting of Rudolph Hering, 
Samuel G. Arlingstall, and Benezette Williams, who had studied three methods 
of sewage disposal, recommended, as the most economical, the discharge of the 
sewage into the Des Plaines River through a canal across the Continental Divide 

Thereafter, the Illinois Legislature by act of May 29, 1889 (Ill. Laws 1889, 
p. 125) authorized the creation of sanitary districts to provide for drainage, with 
power to construct channels, improve navigable and other waterways, and for 
this purpose to condemn property. Pursuant to such authority the Sanitary 
District of Chicago, a quasi-municipal corporation, was organized. In 1890, 
when this organization was completed, the Sanitary District of Chicago embraced 
an area of 185 square miles. By later acts the district was enlarged so that it 
now embraces more than 600 square miles, extending from the Illinois State 
line on the southeast to the northern boundary of Cook County on the north, 
with about 34 miles of frontage on Lake Michigan, including within its boundaries 
Chicago and its suburbs, a total of more than 60 cities, towns, and villages. 


Since the opening of the drainage canal in 1900, the flow of the Chicago River has 
been reversed 

The sanitary drainage canal was constructed by the Sanitary District of Chicago 
between 1892 and January 17, 1900, when the canal was first opened. The canal 
extends from the West Fork of the South Branch of the Chicago River near 
Damen Avenue, a point about 6 miles from the mouth of the Chicago River at 
Lake Michigan, to the Des Plaines River beyond Lockport, a distance of 30 
miles. Since the opening of the canal, the flow of the Chicago River has been 
reversed, and it now flows away from Lake Michigan. While some pretense was 
made that this canal was for the purpose of creating, in part, a navigation route, 
the canal originally ended in a dam without locks, below which was a nonnavi- 
gable tailrace. Later, a lock was installed at Lockport to permit the passage of 
boats. There is a natural drop of 34 feet at Lockport. The purposes of the 
canal were the disposal of sewage and, also, to obtain a profitable waterpower 
development. The Court found those were the purposes for the diversion (278 
U. 8. 367 at 415). Both purposes required as large a diversion as possible. 

In 1896, Congress appropriated money for the dredging of the Chicago River, 
and in that year the sanitary district asked for a permit from the Secretary of 
War to enlarge the cross section of the Chicago River, stating that this was 
necessary to make available the artificial channel under construction since 1892. 
The Secretary of War granted the permit, but stated that this authority was not 
to be interpreted as an approval of the plans of the sanitary district to introduce 
a current into the Chicago River. This authority was to expire in 2 years. 
Other permits relating to the same subject were issued by the Secretary of War 
in 1897, 1898, and twice in 1899. After the canal was opened, the Secretary of 
War granted a permit on December 5, 1901, allowing a diversion of 4,167 cubic 
feet per second. 


Missouri sought to enjoin threatened pollution of the Mississippi and claimed 
danger to public health 

Meanwhile, at about the time of the opening of the canal in 1900, the State of 
Missouri brought an action against the State of Illinois to enjoin threatened 
pollution of the waters of the Mississippi through the use of the sanitary drainage 
canal as a means of disposing of sewage of the city of Chicago. The Court 
denied, without prejudice, an injunction because it was not satisfied that the 
claims of Missouri as to the pollution of the waters of the Mississippi River at 
St. Louis and the claimed danger to public health were substantiated (200 U. 8S. 
496). 

The Illinois Legislature passed an act, approved May 14, 1903, which authorized 
the Sanitary District of Chicago to construct all such dams, water wheels, and 
other works as may be necessary to develop and render available the power 
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arising from the water passing through its main channel, and any auxiliary 
channels then in existence or thereafter to be constructed by the said district. 

An application to do certain work in the Calumet-Sag Channel and to increase 
the flow from Lake Michigan through said channel was refused by the Secretary 
of War in March 1907 and, as the sanitary district apparently decided to proceed 
with this work in spite of such refusal, the United States brought suit in 1908 to 
prevent its construction and prevent the increase or the flow. Another applica- 
tion by the district was refused by the Seecretary of War in January 1913 and, 
still later, there was a further denial. 

In 1908, the constitution of Illinois was amended, so as to authorize the legis- 
lature to provide for the construction of a deep waterway or canal, from the water 
powerplant of the Sanitary District of Chicago, at or near Lockport, to a point 
on the Illinois River at or near Utica, and for the installation and maintenance 
of powerplants, locks, bridges, dams, and appliances sufficient for the develop- 
ment and utilization of the waterpower of such waterway, it also being provided 
that all power so developed might be leased, in part or in whole, as the legislature 
might authorize, the rental to be subject to a revaluation every 10 years and the 
income to be paid into the State treasury. 

The development of this project—the so-called Illinois Waterway—was under- 
taken and justified by Illinois upon the ground that the State of Illinois would 
make a profit of $3 million a year from the use of the water diverted from Lake 
Michigan for waterpower purposes. No diversion of any consequence was neces- 
sary to provide a connecting navigable waterway as distinguished from the re- 
quirements of sewage disposal, and the amount of water desired for waterpower, 
the profitableness of the waterpower being strictly proportional to the amount of 
water diverted. The diversion was made by the State of Illinois without the 
consent of any of the States bordering on the Great Lakes and in defiance of the 
Federal Government. Temporary permits were, from time to time, granted by 
reluctant Secretaries of War solely on the plea that since the Chicago Sanitary 
District and Illinois had neglected or refused to install modern sewage-disposal 
plants, enforcement of the law against impairment of the navigable capacity of 
the Great Lakes system—with the consequent termination or substantial reduc- 
tion of the diversion—would impair or endanger the health of the people of the 
Chicago metropolitan area. 

Meanwhile, despite the diversion of water from Lake Michigan, the Illinois 
Waterway was particularly offensive due to sewage pollution in the years 1911, 
1912, 1913, 1919, and 1921. The 1925 report of the engineering board of review 
of the sanitary district points out that the waterway was covered with a black, 
slimy scum accompanied by very strong septic action, and that there was a marked 
septic sewage oder at all points as far south as Marseilles, where it was the worst, 
being very noticeable in the business district of that town. The testimony before 
Special Master Hughes, in 1927, revealed that the odor from the river could be 
smelled for a distance of one-half mile from the waterway and was noticeable as far 
down as Chillicothe, a distance, overall, of 110 miles from Lockport. 

On October 6, 1913, the United States filed another bill to enjoin the sanitary 
district from diverting more than 4,167 cubic feet per second of water from Lake 
Michigan and the two suits were consolidated and heard as one. In June 1920, 
Federal Judge Kenesaw Mountain Landis gave an oral opinion in favor of the 
United States. No decree was entered, however, and, thereafter, Judge Landis 
resigned his Federal seat and was promoted to the higher realm of baseball as 
commissioner. Judge Carpenter then heard further arguments and, thereupon, 
directed judgment for the relief demanded by the United States. From this 
decree an appeal was taken to the United States Supreme Court, where the decree 
was affirmed in January 1925 (Sanitary District of Chicago v. U. S., 226 U.S. 405). 
On March 3, 1925, the Secretary of War granted a permit for a diversion not to 
exceed 8,500 cubic feet per second upon certain conditions. This was a temporary 
permit, looking to a progressive reduction in the diversion as rapidly as possible, 
which permit was granted for humanitarian reasons only. 

Wisconsin filed original suit in 1922 

Meanwhile, on July 14, 1922, the State of Wisconsin filed an original bill in the 
United States Supreme Court against the Sanitary District of Chicago and the 
State of Illinois, seeking an injunction against the diversion of waters of the Great 
Lakes through the sanitary drainage canal. In 1923 the attorneys general of 
Wisconsin, Minnesota, and Michigan called a conference of the Great Lakes 
States to oppose in the courts the efforts of the Chicago Sanitary District and 
Illinois to continue at the expense of the other Great Lakes States the unjustified 
diversions of huge quantities of water from Lake Michigan. 
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On October 5, 1925, an amended bill was filed and the States of Wisconsin, 
Minnesota, Ohio, and Pennsylvania became cocomplainants. In 1926 the States 
of Michigan and New York each filed separate bills against the State of Illinois 
and the Sanitary District of Chicago, wherein they sought to enjoin the defend- 
ants from diverting any water from Lake Michigan. 

The United States Supreme Court referred these causes to Hon. (later, Chief 
Justice) Charles Evans Hughes as special master (271 U. 8. = and, after full 
hearings, the special master filed his report on November 25, 1927 On January 
14, 1929, the United States Supreme Court rendered its decision, holding that the 
acts of the defendants lowered the levels of all the Great Lakes, except Lake 
Superior, and that this resulted in large and irreparable damages to the com- 
plainants and that the illegal diversion must be ended, and that the complainants 
were entitled to a decree which would be ‘‘effective in bringing that violation and 
the unwarranted part of the diversion to an end”’ (278 U. 8. 367). However, by 
way of avoiding any unnecessary hazard to the health of the people of C hicago, 
the Court decided to frame its decree so as to allow a reasonable and prac ticable 
time within which to provide some other means of disposing of the sewage of the 
sanitary district, reducing the diversion as the artificial disposition of the sewage 
increased from time to time, when a permanent, final, and effective injunction 
should be issued (Wisconsin et al. v. Illinois et al., 278 U. 8. 367). 


The United States Supreme Court ruled that the Chicago Sanitary District and the 
State of Illinois must stop the illegal diversion at Chicago 


The causes were then referred back to Hon. (later Chief Justice) Charles Evans 
Hughes who was directed to take testimony on the practical measures needed to 
dispose of the sewage without the unlawful diversions of water, and the time re- 
quired for their completion and to report his conclusions for the formulation of 
a decree. On December 17, 1929, the report of the special master upon reref- 
erence was filed and on April 14, 1930, the decision of the United States Supreme 
Court on rereference was rendered (281 U. S. 179), wherein the Court again 
pointed out that ‘the defendants are doing a wrong to the complainants, and 
they must stop it. They must find a way out at their peril.” 


The decree of April 21, 1930, provided for progressive reductions in diversion until 
December 31, 1988, when the final reduction to 1,500 cubic feet per second be- 
came effective 

On April 21, 1930, the decree of the Court was entered (281 U. 8. 696). This 
decree provided, in part, that (1) on and after July 1, 1930, the diversion of the 
waters of the Great Lakes-St. Lawrence system through the Chicago Drainage 
Canal should be reduced to an annual average of 6,500 cubic feet per second, in 
addition to domestic pumpage; (2) on and after December 31, 1935, this diver- 
sion should be reduced to 5,000 cubic feet per second, in addition to domestic 
pumpage; and (3) on and after December 31, 1938, this diversion should be re- 
duced to 1,500 cubic feet per second, in addition to domestic pumpage. 

In October 1932, the States of Wisconsin, Minnesota, Ohio, and Michigan 
applied for the appointment of a Commissioner or other special officer to execute 
the decree of April 21, 1930 (281 U.S. 696), on behalf of and at the expense of the 
defendants. The petitioners complained of the delay in the construction of the 
works and facilities embraced in the program of the Sanitary District of Chicago 
for the disposition of sewage so as to obviate danger to the health of the inhabi- 
tants of the district on the reductions in diversion on December 31, 1935, and 
December 31, 1938, as the decree provided, in the diversion of water from Lake 
Michigan through the drainage canal. 


In 1933, the decree of April 21, 1930, was enlarged 

The Court appointed Edward F. McClennen as special master to make summary 
inquiry and to report thereon to the Court (287 U.S. 578). The special master 
proceeded accordingly and after full hearing submitted his report and recommen- 
dations. a. that ee the Supreme Court on May 22, 1933, rendered its 
opinion. (See 289 U. 395.) On the same day, the Court enlarged the decree 
to provide in part that “the State of Illinois is required to take all necessary steps 
to cause and secure the completion of adequate sewage disposal plants and sewers 
to the end that the reductions in diversion may be made at the times fixed in the 
decree. 

Thereafter, the Committee on Rivers and Harbors, House of Representatives, 
adopted on June 15, 1934, a resolution on the question whether it is advisable for 
the United States to purchase the canals now owned by the Sanitary District 
of Chicago. This proposal was opposed by the States of Wisconsin, Ohio, Min- 
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nesota and Michigan. The Sanitary District of Chicago demanded that the 
Federal Government purchase the canals and pay to it approximately $90 million 
for the canals. The Uhited States District Engineer at Chicago and the War 
Department reported unfavorably on this proposal and such purchase was 
not made. 

In 1938 during the 75th, the 76th, and later Congresses, bills were introduced 
seeking authorization for increased diversion of water from Lake Michigan, over 
and above the amount of 1,500 cubic feet per second, plus domestic pumpage. 


In its 1940 petition to the United States Supreme Court, the State of Illinois sought 
to obtain a temporary modification of the decree of 1980 to permit an increased 
diversion to December 31, 1942 

On January 11, 1940, Illinois applied for modification of the decree of April 
21, 1930, to permit a temporary increase in diversion to 5,000 cubic feet per 
second in addition to domestic pumpage to December 31, 1942. The petition 
alleged that subsequent to December 31, 1938, when the diversion of lake water 
was reduced to 1,500 cubic feet per second, because of the failure of the sanitary 
district to complete its sewage disposal plants, a putrescent, obnoxious, noisome 
and unhealthy odor exists along the Illinois Waterway which causes nausea, 
insomnia, irritation of the mucous membrane of the nose and throat and, in 
general, undermining of the health of persons living or working along the Illinois 
Waterway and that this condition aggravates illness and retards the recovery 
of patients ill in hospitals located along said Illinois Waterway. It was alleged 
that the people of Joliet and Lockport suffered particularly and that the condition 
of the Illinois Waterway, as a result of receiving untreated sewage, constituted 
a menace to the health of the people in those communities. 

After hearings upon this application, the Court, on April 3, 1940, rendered a 
per curiam opinion in which it said that Illinois “thas failed to show that it has 
provided all possible means at its command for the completion of the sewage 
treatment system as required by the decree and that no adequate excuse had 
been presented for the delay,’’ and that Illinois had not submitted appropriate 
proof that the conditions complained of constitute an actual menace to the 
health of the inhabitants of the complainant communities or that the State is 
not able to provide suitable remedial or ameliorating measures without an increase 
of diversion of water from Lake Michigan in violation of the rights of the com- 
plainant States as adjudged by this Court. The Court said, however, that in order 
that it may be satisfied as to the actual conditions along the Illinois Waterway, a 
special master would be appointed to make a summary inquiry as to the actual 
conditions of the Illinois Waterway by reason of receiving untreated sewage and 
as to the actual effect, if any, of that condition upon the health of the inhabitants 
of the complaining communities and also with respect to the feasibility of remedial 
or ameliorating measures available to Illinois without an increase in diversion, 


Special Master Lemann and the United States Supreme Court ruled against increased 
diversion 


After protracted hearings, the special master, Monte M. Lemann, on March 
31, 1941, filed his report with the Supreme Court in which he recommended that 
a decree be entered dismissing the petition of Illinois and taxing costs against the 
State of Illinois. The recommendation was based upon the master’s conclusion 
“that the facts proven did not establish any menace to the health of the inhabi- 
tants of Joliet in Illinois or elsewhere along the waterway requiring increased 
diversion of water from Lake Michigan.’’ The United States Supreme Court, 
in May 1941, upheld the master’s report and rejected the plea for increased 
diversion. 


In October 1950, the Supreme Court denied the petition of Illinois for a clarification 
of the decree of April 21, 1930 

During the year 1950, the State of Illinois, pursuant to paragraph 7 of the 
decree of April 21, 1930 (281 U. S. 696) petitioned the United States Supreme 
Court for an interpretation and clarification of said decree. The opposing Lake 
States moved to dismiss the petition on the ground that the decree was clear and 
unambiguous. The Court granted this motion and, on October 23, 1950, dis- 
missed the petition of Illinois. 


History of the fight in Congress and before Federal officials for increased diversion 
at Chicago 
Proponents of increased diversion have repeatedly stated that the fight for 
increased diversion will continue until success is attained. This diversion fight 
has been carried on not only in tke courts, but in Congress and before various 
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Federal officials and departments. Numerous bills have been introduced in 
Congress during the last 30 years but no diversion bill has ever been passed. 
Applications for increased diversion have been filed with two Presidents—Franklin 
D. Roosevelt and Harry 8. Truman; with many Secretaries of War, and with 
various boards or commissions, including the War Production Board and the 
Federal Power Commission. During World War II, Donald Nelson, Chairman 
of the War Production Board, and Leland Olds, Chairman of the Federal Power 
Commission, filed a report on this subject in which it was stated that ‘‘exercise 
of emergency war powers for this purpose (granting a temporary increase in 
diversion of waters from the Great Lakes through the Chicago Drainage Canal) 
would not appear appropriate.’”’ The report stated, further, that ‘‘such action 
would imply that the Supreme Court would not, on proper application, take all 
steps necessary to enable the city of Chicago adequately to safeguard public 
health.” 


Changes in Great Lakes levels 


The levels of the Great Lakes fluctuate through a wide range. The levels vary 
as much as 5.1 feet on an annual average basis; as much as 6.5 feet on a monthly 
average basis; some 2 to 3 feet or more on daily averages, and as much, or more, 
than 2 to 3 feet on an hourly average. For example, the level of Lake Michigan 
rose in February 1926 from a low of 577.3 feet above mean sea level about 5 feet 
to a high of 582.3 feet in July 1929. Lake Michigan fell 3.29 feet in 20 months 
from July 1929 to February 1931. It rose 3.34 feet in 20 months from Decem- 
ber 1949 to August 1951. As of August 1952, the level of Lake Michigan reached 
582.69 feet above mean sea level. The highest level ever recorded for Lake 
Michigan was 584.3 in 1836. In 1886, Lake Michigan attained a height of 583.4 
feet. In May 1956, the level of Lake Michigan receded to a level of 580.14, a 
drop of about 2% feet from the extreme high of 1952. The Great Lakes are now 
receding in the normal downward cycle and further drops in the levels of the 
Great Lakes can be expected in the coming years until a low of 577.3 feet for Lake 
Michigan is reached. The levels of Lake Michigan-Huron were recorded as 
580.33 feet above sea level for June 1956 while the reading for these lakes was 
579.6 as of June 1957, and 578.92 in June 1958. 

The greatest single factor in the change in levels on the Great Lakes is the 
longtime continued excess, above the average, in annual rainfall and runoff, less 
evaporation which will result in a rise in levels; and long continued deficiency in 
rainfall which will result in a drop in lake levels. These changes occur in long- 
term cycles of 7 years or longer. Evaporation may reduce the levels of the Great 
Lakes from 20 to 28 inches in 1 year. It is claimed that 2 sunny days in August 
will take more water from Lake Michigan and Huron by evaporation than the 
Chicago River does in a year. Last year’s mild summer caused less evaporation, 
and with increased runoff into the lakes the levels continued to rise. 

The high water levels in 1951-52 on the Great Lakes were due to excessive 
rainfall over long periods and melting snow and ice. Rainfall in 1949, 1950, and 
1951 was 21.3 percent above normal. 

Many authorities contend that the levels of the Great Lakes rise and fall 
according to a regular cycle, with periods of almost 23 vears between the maxi- 
mum highs, and with maximum lows occurring about midway between the 
maximum highs. Scientists maintain that this is due to solar radiation, which 
varies on a cycle of approximately 22.75 years and which is presumed to affect 
the amount and rate of precipitation. Other changes in lake levels occur over 
periods of 5 years, 7 years, or 11 years. Extreme high levels were reached in 
1838, 1862, 1886, 1907, 1929, and 1951-52. The lakes were not at rare heights 
in 1951. United States Corps of Engineers Col. William N. Harris, in 1951, 
called attention to the fact that people forget that Lakes Michigan and Huron 
have been as high, or higher, than in 1951 34 times since 1860; Lake Erie, 16 
times; Superior, 5 times, and Ontario, 3 times. 

The changes in lake levels due to the annual cycles results in each of the Great 
Lakes being about 1 foot or more higher in summer than in winter. This rise is 
due chiefly to heavier spring rainfall, melting of snow and ice, the release of ice- 
bound tributary streams and, more important still, due to the small evaporation 
loss during the late spring and early summer, The greater evaporation loss— 
chiefly in August, September, and October—and the lessened streamflow in the 
latter part of the year results in the lake levels dropping to a low during the 
winter months. The effect of ice, winds, tides, seiches, and earth tilt, while of 
great significance for a short period of time, are only of minor importance as com- 
pared to the annual rainfall, runoff, and evaporation. 
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Pending Chicago water diversion bills 


Numerous diversion bills similar to H. R. 3300, 83d Congress, and H. R. 3210, 
84th Congress, have been introduced in the Ist session of the 85th Congress. 
A series of identical bills were introduced in the House of Representatives, of 
which H. R. 2 is the active bill, and 8. 1123 is the Senate bill. These bills author- 
ize an additional diversion of 1,000 cubic feet per second for 3 years on an experi- 
mental basis. The current bills are similar to the diversions bills vetoed by 
President Eisenhower in September 1954 and again in 1956. H. R. 2, 85th 
Congress, was passed by the House of Representatives in May 1957. 


Presidential veto of H. R. 3300, 838d Congress, and H. R. 3210, 84th Congress 


On September 3, 1954, President Eisenhower vetoed H. R. 3300, 83d Congress, 
for the following reasons: ‘‘(1) Existing diversions are adequate for navigation 
on the Illinois Waterway and Mississippi River; (2) all methods of control of 
lake levels and protection of property on the Great Lakes should be considered 
before arbitrarily proceeding with the proposed increased diversion; (3) the diver- 
sions are authorized without reference to negotiations with Canada, and (4) the 
legitimate interests of other States affected by the diversion may be adversely 
affected.”’ 

The 1956 veto of H. R. 3210, 84th Congress, was based for the most part on 
the reasons given in the September 3, 1954, memorandum of disapproval of 
H. R. 3300, 83d Congress. 


Report of United States Army engineers on the effect on Great Lakes and St. Lawrence 
River of an increase of 1,000 cubic feet per second in the diversion at Chicago 


In January 1957 the report of the division engineer, North Central Division, 
Corps of Engineers, United States Army, was filed. This report dealt with both 
the temporary effects of a 3-year diversion of an additional 1,000 cubic second-feet 
of water at Chicago, and on the ultimate effects of a permanent diversion of 1,000 
cubic second-feet, on the Great Lakes and on the St. Lawrence River. 

The report stated that, generally, a er 3-year diversion of 1,000 cubic 
second-feet would lower Lakes Michigan-Huron by five-eighths of an inch, and 
Lakes Erie and Ontario would be lowered in this period by three-eighths of an 
inch. A permanent diversion by 1,000 cubic second-feet would lower Lakes 
hi Alen by 1 inch, while Lakes Erie and Ontario would be lowered by 
five-eighths of an inch. 

The levels in the St. Lawrence River would be lowered by an increase in diver- 
sion of 1,000 cubic second-feet. A 3-year increase of 1,000 cubic second-feet of 
diversion at Chicago would lower the levels of Lake Louis 0.02 foot, and Montreal 
Harbor by 0.03 foot. A permanent diversion of 1,000 cubic second-feet would 
lower Lake Louis by 0.03 foot, and Montreal Harbor by 0.05 foot. 

The engineers’ report further stated that ‘‘An increase in diversion of 1,000 
cubic feet per second from Lake Michigan will not increase project depths on the 
Illinois Waterway as the 1,500 cubic feet per second presently authorized is 
adequate to maintain such depths. An increase in diversion at Chicago of 1,000 
cubic feet per second for 3 years would increase depths by about 0.15 foot over 
the lower sills of the locks at Alton, Ill., on the Mississippi River, during such 
low water periods as might occur in the river during the period of increased diver- 
sion. A permanent increase in diversion of 1,000 cubic feet per second would 
increase depths over the lock sills by the same amount during low-water periods 
vee, pars. 93, 94). 

‘he United States engineers’ report further stated that an increase in diversion 
of 1,000 cubic feet per second at Chicago would affect the flow and the production 
of power in the Niagara River, in the St. Lawrence River and in the Illinois 
Waterway hydroelectric plants (report, par. 95). The report concluded that 
there would be ‘‘an adverse effect on hydroelectric energy generation evaluated, 
in part, at from $408,000 to $918,000 depending on timing and amount of future 
additions to generating capacity’? based on a temporary diversion for 3 years 
(report, par. 11). A permanent diversion of 1,000 cubic feet per second at 
Chicago would, of course, have a greater adverse monetary effect on the power 
mstallations in the St. Lawrence River. 

The report stated that a temporary 3-year diversion of 1,000 cubic feet per 
second would have an adverse effect on navigation during low lake stages but 
that it is impractical to evaluate the effect in monetary terms. A permanent 
diversion of 1,000 cubic feet per second would have the effect of lowering lake 
levels in Lakes Michigan-Huron 1 inch and that this would affect the loading 
plans of vessels expected to comprise the Great Lakes fleet in the United States 
as of 1985 such that an estimated annual average economic loss of $240,000 











216 DIVERSION OF WATER FROM LAKE MICHIGAN 


would result. Additional loss would result to the Canadian Great Lakes fleet 
but was not calculated by the engineers. 


Lake carriers’ estimate of the economic loss which would be sustained by lowering of 
lake levels by an additional diversion of 1,000 cubic feet per second 

Admiral Lyndon Spencer, president of the Lake Carriers’ Association, has esti- 
mated that an additional diversion of 1,000 cubic feet per second at Chicago, 
with the resultant lowering of the levels of the Great Lakes, except Lake Superior, 
would result in the loss of approximately 1,500,000 tons annually in carrying 
capacity for the Great Lakes fleet. This would mean an economic loss of 
$2,500,000 for a permanent diversion of 1,000 cubic feet per second at Chicago. 

A temporary diversion of 1,000 second-feet for 3 years would mean a loss in 
carrying capacity of about 900,000 tons, or about $1,500,000 in monetary terms, 

The Great Lakes Harbors Association wishes to go on record as being unalter- 
ably opposed to any increase in diversion for the following reasons: 

First. The pending Chicago water diversion bills here under consideration are 
similar to the proposed legislation vetoed by President. Eisenhower on September 
3, 1954. In his memorandum of disapproval the President stated: 

“To proceed unilaterally in the manner proposed in H. R. 3300 is not wise 
policy. It would be the kind of action to which we would object if taken by one 
of our neighbors. The Canadian Government protested the proposed authoriza- 
tion when it was under consideration by Congress, and has continued its objection 
to this bill in a note to the Department of State dated August 24, 1954. It seems 
to me that the additional diversion is not of such national importance as to 
justify it without regard to the views of Canada.”’ And, finally: 

“As is clear from the report of the Senate committee, a major purpose of the 
proposal to divert additional water from Lake Michigan into the Illinois Water- 
way is to determine whether the increased flow will improve existing adverse 
sanitary conditions. The waters of Lake Michigan are interstate in character, 
It would seem to me a diversion for purposes of one State alone should be author- 
ized only after general agreement has been reached among all the affected States, 
officials of the several States adjoining the Great Lakes, other than Illinois, who 
have protested. Approval of the bill would be contrary to their interests and not 
in accord with the diversion authorized under the 1930 decree of the Supreme 
Court. Under all of these circumstances, I have felt that the bill should not be 
approved.”’ In 1956 President Eisenhower vetoed a similar diversion bill. 

From the foregoing it is clear that any of the Lake Michigan water bills which 
might be passed by Congress would again merit a veto by the President. The 
Senate should not pass the bills under consideration. 

Second. The President in his veto message pointed out that diversion of waters 
from Lake Michigan for the benefit of one State should be authorized only after 
gencral agreement has been reached among all the affected States. In 1955 the 
States of Illinois, Michigan, Minnesota, Indiana, and Wisconsin approved the 
so-called Great Lakes Basin compact. The Illinois act may be found in Illinois 
laws of 1955, chapter 127, sections 192.1 to 192.4. By approving the Great Lakes 
compact, Illinois has undertaken to study every phase of water resources and uses 
in the Great Lakes Basin, including ‘(8) diversion of waters from and into the 
basin,’”’ and to try to reach an agreement with the other affected States. In 
other words, Illinois now has indicated its willingness to settle the Chicago 
water-diversion controversy by agreement rather than by political action in 
Congress. 

Third. Neither the Senate Public Works Committee nor the Congress has the 
authority under the United States Consitution to pass these bills, because the 
Congress has no jurisdiction in the premises, nor has Congress power to authorize 
the transfer of huge quantities of water from the Great Lakes-St. Lawrence water- 
shed to the Mississippi watershed with substantial damages to the Great Lakes 
States, the municipalities located on the Great Lakes, and their peoples. Any 
additional diversion of water from one watershed to another for the benefit of an- 
other is beyond the power of Congress and the Federal Government, particularly 
when made to create an artificial waterway or artificially to enrich a natural water- 
way (Wisconsin v. Illinois, 278 U. 8. 367). Congress has only power to legislate 
for the promotion of navigation. Sanitation is not a legitimate object of legisla- 
tion in the premises. 

Fourth. The Supreme Court of the United States has expressly retained juris- 
diction on this subject matter, and the proper forum is that Court. The Court 
has the machinery, and has functioned many times, both on the application of 
the State of Illinois and also on the application of the opposing lake States to 
determine issues arising out of the Chicago diversion. 
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Fifth. The interests of Canada, a friendly foreign nation, with whom we have 
been at peace for more than 150 years, and which has a vital interest in maintain- 
ing the integrity of the lake levels, must be considered. Canada has consistently 
filed protests against additional diversion of water from the Great Lakes-St. 
Lawrence system via the Chicago Drainage Canal. 

Sixth. It is the position of the International Joint Commission that if any 
increased diversion will have the effect of appreciably lowering the levels of the 
boundary waters, then it is not within the province of the Congress to attempt to 
change the amount of the present authorized diversion. Under the Boundary 
Waters Treaty of 1909 the two signatory nations—the United States and Canada— 
expressly divested themselves of all authority over the boundary waters as far 
as raising, lowering, or diverting them was concerned. At the hearings before 
the House Public Works Committee in June 1952, Hon. A. O. Stanley, Chairman 
of the International Joint Commission, seriously questioned the authority of the 
committee to take any action which would appreciably lower the levels of the 
Great Lakes. The Great Lakes Harbors Association concurs in this position 
taken by the International Joint Commission. 

Seventh. Any additional diversion would effect a preference for the port of 
Illinois over those of New York, Pennsylvania, Ohio, Michigan, Indiana, Wis- 
consin, and Minnesota and is, therefore, unconstitutional (Wisconsin v. Illinois, 
278 U.S. 367). 

Eighth. Any additional diversion would work injury to the States of New 
York, Pennsylvania, Ohio, Michigan, Indiana, Wisconsin, and Minnesota, de- 
priving them and their citizens and property owners of property without due 
process of law and depriving such States of the natural advantages of their posi- 
tion; contrary to their sovereign rights as members of the Union (278 U. S. 367). 

Ninth. Additional diversion is not required to provide an adequate waterway 
from Chicago to the Mississippi River. The present diversion is ample and the 
increased depth can be obtained by dredging without requiring a change in the 
locks or dams. The present 9-foot channel on the Illinois Waterway can carry 
up to 100 million tons of cargo annually. Considering the annual tonnage trans- 
ported on the waterway of 22 million tons, an increase in diversion is unwarranted 
from a practical and economic standpoint and would be grossly inequitable to the 
Great Lakes States, their municipalities, people, and industries, and contrary to 
the power and authority of the Federal Government. The Army engineers have 
consistently held that additional diversion is not needed for flotation of the barges 
on the 9-foot channel of the Illinois Waterway. 

Tenth. Any improvement in navigable depths on a waterway (as on the Mis- 
sissippi River) from Lake Michigan to the Gulf of Mexico should not be made at 
the expense of the navigable depths of the Great Lakes. Petitions for temporary 
increases in diversion should be addressed to the United States Supreme Court 
and not to Congress. 

Eleventh. Additional diversion would not be of material assistance in cleaning 
up the Chicago Drainage Canal or the Illinois River. The only permanent and 
effective way of cleaning up these streams is by keeping out of them any un- 
treated or partially treated sewage or other material which would pollute the 
water. Today, the lower Illinois River has reached such a stage of self-purifica- 
tion that the residents of that area are again able to enjoy fishing, bathing, boat- 
ing, and other healthful water sports. If additional diversion is granted, it is 
certain that the Sanitary District of Chicago would be tempted to dump into the 
sanitary canal, and thence into the Illinois River, untreated or partially treated 
sewage which is now being deposited in sludge beds along the banks of the sanitary 
canal and the Chicago River, and which is causing strenuous protests from the 
residents of those areas because of the obnoxious odors. Newspaper reports in 
August 1957 stated that the Chicago Sanitary District has been dumping as much 
as 150 tons per day of solids (treated or partially treated sludge) in the sanitary 
canal. 

Twelfth. The Great Lakes Harbors Association suggests that the real motive 
behind this demand for increased diversion is the desire on the part of the sanitary 
district to obtain additional hydroelectric power to be generated by the facilities 
it owns and operates at Lockport, Ill. While the sanitary district has repeatedly 
denied that it is interested in the development of additional power at Lockport, 
its denials cannot be given much weight because at every opportunity the sanitary 
district has pressed for increased diversion of lake water in order to increase the 
power to be produced at Lockport. 

On May 8, 1946, a headline in the Chicago Daily News carried the statement 
that “by diverting more lake water, Lockport can double power.’ This articie 
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stated that Mr. Horace P. Ramey, assistant chief engineer for the sanitary dis- 
trict, asserted that increased diversion can double the power output at the Lock- 
port plant of the sanitary district. In 1947, the sonpeniies was made by Mr, 
Anthony A. Olis, president, board of trustees of the § Sanitary District of Chicago, 
that increased diversion of lake water was needed for development of atomic 
power because of the establishment of the Argonne Laboratory along the banks 
of the sanitary district canal, 20 or 25 miles southwest of Chicago. In 1950, 
an application for increased diversion was again made by the sanitary district 
in dispatches to then President Truman, to ex-Secretary of Defense ‘Johnson, 
and to the Illinois Senators to obtain additional hydroelectric power during 
the coal strike. The United States engineers report of 1957 discloses that the 
sanitary district’s power profits from an additional 1,000 cubic feet per second of 
diversion would run into the hundreds of thousands of dollars. From the fore- 
going, it is plain that the sanitary district in interested in obtaining additional 
diversion for power purposes. 

Thirteenth. The United States Supreme Court in 1929 pointed out that the 
Great Lakes States and their peoples suffered irreparable, comprehensive, and 
continuing damages due to the unlawful lowering of the levels of the Great Lakes 
by the Sanitary District of Chicago and the State of Illinois. It is plain that 
Great Lakes and St. Lawrence River commerce will suffer increased costs if the 
levels of the Great Lakes are lowered through diversion at Chicago. As Secretary 
of War Stimson well pointed out in 1913 in denying an application by the Sanitary 
District of Chicago for a diversion of 10,000 cubic second feet: ‘‘In a word, every 
drop of water taken out necessarily tends to nullify costly improvements made 
under direct authority of Congress throughout the Great Lakes and withdrawal 
of the amount now applied for would nullify such expenditures to the amount of 
many millions of dollars, as well as inflict an even greater loss on the navigation 
interests using such waters.’”’ The lake levels today are about 36 inches lower 
than in August of 1952, and already complaints have been received from shippers 
about low-water levels in harbors and connecting channels on the Great Lakes 
which hamper loading and unloading of cargoes. 

In the light of the present critical international situation, it is important that 
shipping on the Great Lakes be maintained at its highest level in order to carry 
the important iron ore from the Mesabi Range to the fabricating plants which, 
in turn, furnish the steel and iron needed to provide the weapons for maintaining 
this Nation strong and free. 

In addition, a 3-year increase in diversion of 1,000 cubic feet per second will 
result in substantial power loss in the St. Lawrence River and a greater loss for a 
permanent diversion of 1,000 cubic feet per second. 


CONCLUSION 


In conclusion, the Great Lakes Harbors Association affirms its unalterable 
opposition to any increase in diversion of waters from the Great Lakes-St. 
Lawrence watershed or system through the Chicago Drainage Canal. The pend- 
ing diversion bills are but another in a long chain of attempts by Chicago interests 
to defeat or circumvent the decree of the United States Supreme Court dated 
April 21, 1930. 

Aside from the question of jurisdiction and power of Congress in the premises, 
no necessity or justifiable excuse exists for increasing the diversion of water from 
the Great Lakes-St. Lawrence system through the Chicago Drainage Canal, and 
this committee should consider the following: 

(1) Chicago today has no health problem related to the diversion issue. 

(2) The Illinois Waterway has more than enough water to handle all of the 
traffic and freight available and last year handled about 22 million tons of cargo. 

(3) Additional water diverted from Lake Michigan would not stop any erosion 
to riparian property on the Great Lakes due to high waters and winds. 

(4) The Great Lakes are now in the downward movement of the cycle, with 
Lake Michigan 3 feet lower today than in August of 1952, and the Great Lakes 
will have lower levels for the next years until about 1965. 

(5) Additional diversion will not clean up any objectional conditionsin the Illi- 
nois Waterway as long as the Sanitary District of Chicago and industries, munici- 
palities, and individuals continue to dump partially treated sewage, chemicals, 
and other materials in the waterway. 

(6) Any additional diversion will result in large and continuing damages to the 
Great Lakes and municipalities on the Great Lakes and their peoples, as the United 
States Supreme Court pointed out. 
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(7) The Great Lakes are international waters and no additional diversion should 
be permitted without the agreement of Canada and the States bordering on the 
Great Lakes. 

(8) President Eisenhower in his veto message of September 3, 1954, and in his 
veto in 1956, set forth succinctly the reasons why additional water from Lake 
Michigan through the Chicago Drainage Canal should not be authorized by 
Congress. 

(9) The State of Illinois has, as a matter of official State policy as evidenced 
in its adoption of the Great Lakes Basin compact, recognized the justice and 
desirability of settling the Chicago water diversion controversy by agreement 
among all of the affected States and Canadian Provinces, and not by Federal 
legislation. President Eisenhower, in his September 1954 veto of the diversion 
bill, indicated that he approved of an agreement between the interested Great 
Lakes States. 

Respectfully submitted. 

GreAT LAKES HARBors ASSOCIATION, 
By Herserr H. Navsoxs, General Counsel. 


Senator Kerr. I am advised that Mr. Lambros and Mr. Carroll 
cannot be here tomorrow. I had another meeting which started at 
4:30. I wonder how much time these two gentlemen would need to 
put their remarks and statements into the record? 

Mr. Lampros. I will be 1 minute, Mr. Chairman. 

Senator Kerr. Good. We will hear you, Mr. Lambros. 


STATEMENT OF C. D. LAMBROS, CITY MANAGER, ASHTABULA, OHIO, 
REPRESENTING THE LAKE ERIE MUNICIPALITIES OF ASHTA- 
BULA, CONNEAUT, GENEVA, AND NORTH KINGSVILLE, OHIO 


Mr. Lamsros. I am C. D. Lambros, city manager of the city of 
Ashtabula, Ohio. I am here today representing the four Lake Erie 
municipalities of Ashtabula, Conneaut, Geneva, and North Kingsville, 
Ohio, in opposition to the increased diversion. 

[ have for filing, and I have filed with the chief clerk the statements 
of the mayors of the neighboring municipalities and I want to point 
out our collective position. 

Our chief concern is that any increased diversion, together with the 
natural trend downward of Lake Erie, would endanger our waterborne 
commerce. 

I think that is our collective position. And I would like to say, on 
behalf of that group, that we feel that the waters of the Great Lakes 
belong to the Great Lakes States and we feel that it is the duty of 
the Congress to protect and preserve the navigation and commerce 
on the Great Lakes and we are so asking. Thank you. 

(The complete statement submitted by Mr. Lambros is as follows:) 

Mr. Chairman and members of the subcommittee, I am C. D. Lambros, city 
manager of the city of Ashtabula, Ohio. I am here today representing Ashtabula 
and other municipalities located on Lake Erie. I also bring you a message from 
the president of Ohio Water Service Co. . 

The city of Geneva, the city of Conneaut, the village of North Kingsville, all on 
Lake Erie, have asked me to register their objection to the proposed diversion, 
and I wish to register the objection of the city of Ashtabula, Ohio. 

Conneaut and Ashtabula are leading ore shipping ports and handle major iron 
ore tonnage on the Great Lakes. The president of the Port Commission of 
Conneaut, Ohio, has asked me to present his opposition to the proposed diversion. 
It is his feeling that it is a dangerous and serious practice to permit the diversion 
to another watershed and not return the water to Lake Michigan. 

Mr. Sundberg wishes to point out that this precedent can develop into an 
international border dispute with our good neighbor, Canada. Mr. Sundberg 
points out that this year’s low water level on Lake Erie has cost shippers thousands 
of dollar 
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Robert Haines, mayor of the village of North Kingsville, Ohio, wishes me to 
express to your committee the objections of the village of North Kingsville to the 
diversion of water from Lake Michigan which is not returned to that lake. Mayor 
Haines feels that if this practice is allowed to continue, the level of all the Great 
Lakes will be affected. 

City manager, R. C. Salisbury, of Geneva, Ohio, wishes me to express the 
objection of the city of Geneva to any additional diversion from the Great Lakes 
into the Illinois Waterway. 

The Ohio Water Service Co., which has just constructed a number of water- 
works improvements designed to serve Ohio communities lying within the Lake 
Erie watershed, feel that the investment in these facilities, particularly the intake 
and treatment facilities will be adversely affected by any lowering of the lake 
level. Mr. G. Taylor Evans, president of Ohio Water Service Co., states that 
“Such a diversion poses a real threat to the operations of Ohio Water Serviee 
Co. and to all other waterworks operations dependent for their water supplies 
upon intakes in Lake Erie. 

We, in the Lake Erie area, view the attempt to divert additional water with 
great concern. Locally, as Great Lakes ports, we feel that cargo capacities of 
Great Lakes vessels will be endangered. Our concern is that the additional diver- 
sion setting the precedent for subsequent diversions, and the natural trend down- 
ward of lake levels, will endanger waterborne commerce on the Great Lakes. 

The waters of the Great Lakes States belong to the people of the Great Lakes 
States. We are, therefore, entitled to the p rote ction and preservation of naviga- 
tion and commerce. I feel it is the duty of Congress to preserve and protect 
navigation and commerce on the Great Lakes. 

From a constitutional viewpoint, I feel there is a very serious question of the 
right of the Congress to authorize additional diversion. I feel that there is no 
justification for legislation that would authorize an increase in diversion. 

In 1930, the Supreme Court of the United Setates found the only legal justifica- 
tion for diverting water was to maintain the navigable capacity of the Chicago 
River as a port of Chicago. 

The Court retained jurisdiction of the matter and the Court should continue 
to retain jurisdiction for the purpose of determining further relief without any 
legislative action. 

We, therefore, object to the additional diversion proposed by these bills because 
of the injury that the Great Lakes ports would suffer. The diversion would be 
in contravention of the right of the people to properly enjoy the waters of the 
Great Lakes, and the diversion would be a violation of the treaty obligations of 
United States to Canada. 

We, therefore, request that H. R. 2 and S. 1123 or any bill related thereto not 
be enacted. 


Senator Kerr. Thank you very much. 

I want to say to the people here that I know the great interest 
that you have in this subject; I know the effect that its going one 
way or another can have on your communities and your economy, 
and I am only calling on these two at their request, not at any desire 
of mine that you be limited beyond the announcement that was 
made by the committee, and those of you w ho are here in the morning 
will be heard on the basis of the committee’s previous announcement. 

Mr. Carroll, what about your situation? 

Mr. Carrot. Senator, unless I get through this quickly, I will 
miss my plane, so I think you can be assured I will try to be as brief 
as possible. 


STATEMENT OF C. WILLIAM O’NEILL, GOVERNOR OF THE STATE 
OF OHIO, PRESENTED BY WILLIAM A. CARROLL, DIRECTOR OF 
COMMERCE, STATE OF OHIO 


Mr. Carroti. My name is William A. Carroll, director of com- 
merce, State of Ohio. I have been directed by Governor O'Neill, 
Governor of Ohio, to read the following statement into the record: 
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The legislation represented by the referenced bills is of critical importance to 
the State of Ohio. These bills purport to authorize, for a period of 3 years, 
increased diversion of water from the Great Lakes-St. Lawrence watershed 
through the Chicago drainage canal over and above the amount fixed by the 
decree of the United States Supreme Court, dated April 21, 1930 (281 U.S. 696). 

The State of Ohio has a shoreline of 251 miles bordering on Lake Erie. On 
this shore are located the important port cities of Toledo, Port Clinton, Put-in- 
Bay, Kelley’s Island, Marblehead, Sandusky, Huron, Vermilion, Lorain,Cleve- 
land, Fairport, Ashtabula, Conneaut, and some lesser ones. The combined 
amount of tonnage entering and leaving these important port cities is tremendous. 
In addition, all along the lakeshore large investments have been made by these 
Ohio cities to provide for the handling of lake-borne commerce. I would hesitate 
to estimate the total investment represented by these port and navigation facilities. 
These facts alone would demonstrate a critical interest by the people of Ohio in 
any proposal for additional diversion of the waters of the Great Lakes system 
through the Chicago drainage canal. 

I am informed that the diversion authorized by the referenced bills will lower 
the levels of Lakes Michigan and Huron by at least 0.8 of an inch and Lakes 
Erie and Ontario by an amount almost as great. At the present time, the natural 
trend of lake levels is downward and retracement of this trend is not in early 
prospect. Ohio, therefore, is deeply concerned over the threatened impairment 
of our port facilities and of our lake-borne commerce and of our industrial facilities 
dependent thereon. The coal, iron, steel, oil, rubber, and other industries in 
Ohio must depend upon the economical transportation over the Great Lakes for 
their continued prosperity. Additional diversion of the waters from the Great 
Lakes system through the Chicago drainage canal, during a period of low lake 
levels, will cause substantial damage to industry in Ohio which needs the Great 
Lakes for transportation. Freight and dredging costs will surely go higher. 

It is common knowledge that the carrying capacity of the Great Lakes bulk 
cargo fleet largely depends upon the depth of water available in the connecting 
channels. Generally speaking, each inch of draft represents 1,500,000 tons of 
carrying capacity in a navigation season. Since 1952 the mean water level in the 
connecting channéls has fallen 33 inches, which means a potential loss of 49.5 
million tons of cargo capacity during the navigation season for the Great Lakes 
fleet as precently constituted. 

On July 18, 1958, the recommended safe draft for downbound vessels in the 
Detroit River was 23 feet 11 inches, or 6 inches below the average for 1957. If 
the diversion of water from the Great Lakes at Chicago could be stopped entirely, 
vessel drafts could be increased some 3 inches, which would restore some 4,500,000 
tons of carrying capacity to the Great Lakes fleet. 

It must constantly be borne in mind that Ohio, as well as the other States bor- 
dering upon the Great Lakes, has a proprietary interest in the waters of those 
lakes. It is not, therefore, for the Federal Government by its action to vitally 
affect what is essentially the property of Ohio. 

These proposals, affecting as they do tremendous industrial facilities and in- 
vestment and involving constitutional questions of the preference of ports of 
other States over those of the State of Ohio, and of questions of depriving the 
State of Ohio and its citizens and property owners of their property without due 
process of law and affecting deeply the sovereign rights of the State of Ohio, should 
surely more properly be discussed and heard before the Supreme Court. 

I would also like to point out that the matter of increased diversion at Chicago 
is one of more than mere local or national concern. It is a matter of international 
concern because it involves the boundary waters. I think that this question has 
been dealt with before this committee by representatives of both the International 
Joint Commission and the Department of State. 

Certainly the matter of increased diversion at Chicago involves complicated 
and complex legal and international problems, technical engineering problems of 
water uses, navigation, erosion, variations of lake levels, damages to shore prop- 
erty, and other practical problems are also present to an extent that your com- 
mittee should not act hastily upon these bills. 

Because of the seriousness of the issues and problems involved in the contro- 
versy over diversion, official representatives of every Great Lakes State, except 
Illinois, together with a large number of municipal and port authority officials, 
as well as representatives of the substantial commercial interests of the Great 
Lakes region met at my invitation in Cleveland, Ohio, on April 12, 1957, to 
discuss the referenced bills. 

This conference unanimously adopted the resolution attached to this statement 
wherein the several Great Lakes States expressed their unalterable opposition to 
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any diversion of water from the Great Lakes-St. Lawrence watershed, repre- 
senting as it does little more than an attempt to deprive our people of a natural 
resource in which their right of possession has been specifically recognized and 
protected by the United States Supreme Court. 

I respectfully urge that every consideration be given the foregoing resolution 
and call upon this subcommittee to protect the paramount interest of the States 
in the waters of the Great Lakes by declining to act favorably upon the referenced 


bills. 


(The above-mentioned resolution is as follows:) 


RESOLUTION ADOPTED BY GOVERNOR’S CONFERENCE, CLEVELAND, Onro, APRIL 
12, 1957 


Whereas the States of New York, Pennsylvania, Ohio, Indiana, Michigan, 
Wisconsin, and Minnesota hold title to the waters of the Great Lakes under a 
high public trust to protect and preserve them for the benefit of some 50 million 
of their citizens; and 

Whereas any diversion of these waters from the Great Lakes watershed materi- 
ally injures the interest of these 50 million citizens in this natural resource; and 

Whereas the commerce of the Great Lakes is a major factor in the economy of 
the region made up of these States and of the Nation itself, specifically in the 
coal, chemical, steel and utility industries and public hydroelectric facilities; and 

Whereas diversion of Great Lakes waters, outside the Great Lakes watershed 
materially injures the above described commerce and the above described indus- 
tries; and 

Whereas tremendous public expenditures have been made in and are continuing 
to be made in the improvement of port facilities throughout the Great Lakes, 
which facilities will be materially injured by any impairment of the natural levels 
of the lakes; and 

Whereas the Government of the United States and the Government of the 
Dominion of Canada have expended and are expending tremendous public funds 
in the development of the Saint Lawrence seaway, which development will be 
materially injured by any impairment of the natural level of the lakes; and 

Whereas the Congress of the United States has authorized the deepening of 
the connecting channels of the Great Lakes involving further tremendous ex- 
penditure of public funds, which deepening will be directly reduced by any 
impairment of the natural level of the lakes: Now, therefore be it 

Resolved, That this conference of State, municipal, and industrial officials, 
speaking directly for and on behalf of the 50 million citizens of this region, hereby 
expresses unalterable opposition to any diversion of water from the Great Lakes 
watershed and specifically urges the Congress of the United States to defeat 
legislative attempts by the Chicago Sanitary District, the State of Illinois and 
other groups outside the Great Lakes area which would pillage the natural re- 
sources bested by law and by specific Supreme Court decision in the people of 
the Great Lakes watershed and which would violate the rights of the people of the 
Great Lakes and Canada under existing treaties between the two Nations; and 
be it further 

Resolved, That a copy of this resolution be transmitted to the Vice President 
of the United States as President of the Senate, the Speaker of the House of Re- 
yresentatives, the chairman of the Senate and House Committees on Public 
Vorks and to each Member of Congress from the States participating in this 
meeting. 

Mr. Carrouu. That is the statement of Governor O’Neill, and I 
want to thank you, sir. 

Senator Kerr. Thank you very much. Give the Governor our 
regards and tell him we are glad to have had the benefit of his 
statement. 

We will recess until 10 o’clock in the morning at which time we will 
hear the other witnesses. 

(Whereupon, at 4:50 p. m., the subcommittee was adjourned, to 
reconvene Tuesday, July 29, 1958, at 10 a. m.) 


AER 


ae an 


1c a RT RRR a NP eS ne 


' 
[ 


oe TO pee 








ore- 
iral 


and 


ion 
ites 


ced 


RIL 


fan, 
ra 
lion 


eri- 
and 
F of 
the 
and 
hed 
lus- 


ing 
Kes, 
vels 


the 
nds 
| be 


x of 
ex- 
any 


ials, 
eby 
ikes 
feat 
and 

re- 
eC of 

the 
and 


lent 

Re- 
iblie 
this 


d I 


our 
his 


will 


to 


DIVERSION OF WATER FROM LAKE MICHIGAN 





TUESDAY, JULY 29, 1958 


Unitep Srates SENATE, 
CoMMITTEE ON Pusiic Works, 
SuBCOMMITTEE ON FLoop Controt—RIveErs AND HARBoRs, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10:20 a. m., 
in room 412, Senate Office Building, Hon. Robert S. Kerr (chairman of 
the subcommittee) presiding. 

Present: Senators Kerr and Martin of Pennsylvania. 

Also: Senators Douglas, Lausche, and Javits and Congressman 
Vanik. 

Senator Krrr. The subcommittee will come to order. 

We have a letter this morning from Senator Morse which will be 
put into the record, one from Senator Bricker, telegram from Mayor 
C. F. Temby, Kewaunee, Wis., G. Hilding Carlson, mayor of Muske- 
gon, Mich., and Miles Lord, attorney general of Minnesota, and 
comments of certain Federal agencies on S. 1123. 

(The above-mentioned communications are as follows:) 


Unirep States SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 
August 1, 1958. 
Hon. DENNIS CHAVEZ, 
Chairman, Senate Public Works Committee, 
Washington, D. C. 

Dear Dennis: In the light of the additional information which has subsequently 
come to my attention, I deeply appreciate your courtesy in permitting me to 
substitute this letter in the record of the hearings on H. R. 2 in place of my previous 
letter of July 26, 1958. I am sending a copy of this letter to Senator Kerr, as 
chairman of the Rivers and Harbors Subcommittee of your committee, which 
conducted the hearings on H. R. 2 on Monday and Tuesday of this week. 

Enactment of H. R. 2 would permit a diversion of water from Lake Michigan 
into the Illinois Waterway up to a maximum of 5,000 cubic feet per second, for an 
annual average diversion over a 3-year period of not more than 2,500 cubic feet 
persecond. At present, diversions from Lake Michigan into the Illinois Waterway 
are limited by a United States Supreme Court decree to an annual average of 
1,500 second-feet in addition to domestic pumpage. (Wisconsin v. Illinois, 
281 U.S. 179, p. 201 (1930)). The stated purpose of the increased diversion is— 

“* * * to provide a basis for a study of the effect of increased diversion of 
water from Lake Michigan upon the Illinois Waterway and the degree of im- 
provement in such waterway caused thereby, the effect of such increased diver- 
sion upon commerce among the several States and navigation on the Great Lakes 
and the Illinois Waterway, and the extent to which such increased diversion 
may affect the level of Lake Michigan * * *” 

The improvement desired in the Illinois Waterway is primarily to improve 
sanitary conditions in the waterway, which receives the effluent from the sewage- 
treatment plant of the Metropolitan Sanitary District of Greater Chicago. At 
present, effluent from the sewage-treatment plant overtaxes the sanitary capacity 
of the waterway by using up the entire oxygen content of the water, thus creating 
unsanitary conditions and health hazards to the crews of vessels plying the water- 
way and the employees of terminals along the waterway. It appears that the 
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conditions could be alleviated by either a permanent increase in the diversion of 
fresh water from Lake Michigan for dilution of the sewage-plant effluent, or by 
additional treatment of the effluent by chlorination and aeration. 

Information has been made available to the committee as to the probable 
economic costs of either solution; on the one hand in the form of losses to down. 
stream powerplants, and on the other hand, in the form of additional costs to the 
metropolitan sanitary district of treating the sewage effluent. Then, too, the 
committee must consider any intangible benefits from improvement of the condi- 
tions on the waterway through an increased supply of fresh water from the lake, 
On the basis of the information available, it would appear that the economic costs 
of the two alternatives are almost equal. However, allegations have been made 
that estimates of power losses made by the Corps of Engineers are understated 
because the assumptions on which they are based have now become outdated, 
On the other hand, the estimates of costs of additional treatment facilities are 
admittedly preliminary and should be refined before any permanent decision could 
be reached as to which alternative would be most economical. Even then, of 
course, it is possible that intangible benefits from the diversion might be deemed 
to outweigh any difference in the economic costs. 

This matter has been the subject of legislation in two previous Congresses, 
and on both occasions I supported legislation to accomplish substantially the pur- 
poses of H. R. 2. In 1954 the Senate had before it H. R. 3300, of the 83d Con- 
gress and on August 20 of that year I spoke affirmatively on the hill. It was 
subsequently passed by voice vote (Congressional Record, vol. 100, pt. 12, 
p. 15465). In 1956, the Lake Michigan diversion bill was H. R. 3210, and my 
vote was cast in favor of passage (Congressional Record, vol. 102, pt. 11, pp. 
15117-15118). Both of the previous bills were vetoed by the President. 

It is now alleged by the committee on uses of international waters of the Ameri- 
can Bar Association in a brief dated May 17, 1958, and by the Department of 
State in a memorandum prepared by William Griffin of the Office of the Legal 
Adviser, which was submitted by Deputy Assistant Secretary in hearings on the 
development of the upper Columbia River before the Senate Interior Committee 
on April 21 of this year, that a unilateral action by the United States to divert 
water which would normally flow across an international boundary, as in the case 
of the Lake Michigan diversion, might be a breach of international law and 
comity, and would prejudice the position of the United States with respect to 
negotiations with Canada concerning the Columbia River. The views of the 
State Department in this respect have just recently been expressed in a letter to 
Senator Neuberger dated July 29, 1958, signed by Acting Legal Adviser John 
M. Raymond. 

Your committee is undoubtedly aware that there have been proposals for major 
diversions in the Columbia Basin in Canada, both from the Kootenay into the 
Columbia and from the Columbia into the Fraser River in Canada. General 
McNaughton of the Canadian Section of the International Joint Commission has 
proposed these diversions and stated his view that Canada has the unilateral 
right to make them. In the Golumbia-Fraser diversion alone, the diversion of 
15 million acre-feet of water annually out of the Columbia watershed into the 
Fraser-Thompson river system would reduce the ultimate potential of the Colum- 
bia River power system by some 17 billion kilowatt-hours per year, which, at 4 
power rate of even as low as 3 mills per kilowatt-hour, would amount to a loss 
over the next 50 years of over $2% billion, and such an evaluation takes into 
account only direct power losses, without considering the much greater secondary 
effects on the entire economy of the region. 

I am not convinced that unilateral action by the United States with respect to 
the Lake Michigan diversion could serve as a legal precedent for unilateral action 
by Canada on a diversion such as that referred to above. In the first place, the 
reduction in the power generated because of the Lake Michigan diversion is but a 
fraction of 1 percent of the total available, and the diversion is primarily to 
improve sanitary conditions, a purpose which is generally conceded higher priority 
than the use of water for power generation, whereas in the potential Columbia- 
Fraser diversion, the reduction of power generation in the United States is in the 
order of magnitude of one-quarter to one-third and the sole purpose of the diver- 
sion would be to transfer these benefits from the United States to Canada. 
Secondly, even with an increase in the Lake Michigan diversion to an average of 
2,500 cubic feet per second, it would be less than the diversion made at the time 
the Boundary Water Treaty with Canada was negotiated in 1909, which ranged 
up to a total of 10,000 cubic feet per second. 

It is possible, of course, that Canadian interests might attempt to use a unilateral 
approach to a diversion from Lake Michigan as contemplated by H. R. 2 as 4 
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recedent for unilateral action by Canada in the Columbia Basin. Accordingly, 
Tok hope that your committee, prior to reporting favorably on H. R. 2, will 
assure itself that such a precedent would not be established by enactment of this 
measure. In this connection, I would like to direct the committee’s attention 
to the following paragraph in a communication from the Canadian Embassy of 
January 6, 1958, relative to conversations held between United States and 
Canadian officials on July 9, 1957, which was brought out in the hearings on July 
29: 
“In considering the economics of alternative methods of improved waste dis- 
posal, it is assumed that full consideration will be given to the economic harm 
which may be done to navigation and hydroelectric generation in both countries 
by extended use of dilution methods.”’ 

By the use of the word ‘“‘extended”’ in referring to the diversion, the Canadian 
Embassy has highlighted the fact that the diversion contemplated by H. R. 2 
is temporary in nature. In fact, as I understand it, as agreed to by the Metro- 
politan Sanitary District of Greater Chicago, the average annual increase in 
diversion of 1,000 cubic feet per second would occur only during one 12-month 
period of the 3-year study which would be authorized by H. R.2. It would appear 
desirable to me for your committee to emphasize the temporary nature of the 
diversion by proposing that the bill be amended to make certain that the diversion 
is, in fact, limited to 1 year. In this way, the cost of the diversion in lost power 
generation would indeed be minimized, while, at the same time, the intangible 
benefits from the increased diversion could be actually observed, thus permitting 
the Congress to have full information at hand should the matter of a permanent 
increase in diversion be the subject of future legislation. 

May I again express my appreciation for your permission to reconsider the views 
expressed in my previous letter. 

Vith best personal regards. 

Sincerely, 
WayYNE Morse. 


Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
July 28, 1958. 
Hon. Roserr S. Kerr, 
Chairman, Subcommittee on Flood Control—Rivers and Harbors, 
Public Works Committee, United States Senate, Washington, D. C. 


Dear Senator: From the time I was attorney general of Ohio I have followed 
the efforts of the city of Chicago to divert water from Lake Michigan to the detri- 
ment of the other Great Lakes States. The case against permitting such diversion 
is even stronger today than it has been in years past. 

Today, the United States and Canada are engaged in a cooperative effort to 
develop the St. Lawrence seaway at a cost figure which will not necessitate the 
imposition of unreasonably high tolls on lakes shipping. Especially at this time 
it would be unwise to tamper with the Great Lakes water level. Lowering the 
water level of the Great Lakes will complicate the economic problems of the 
St. Lawrence seaway project and will, in addition, raise a number of new and 
difficult problems in the relationship between the Government of the United 
States and that of Canada. 

In order that my strong opposition to H. R. 2 and 8S. 1123 may be a matter of 
public record, I hope that you will have this letter reprinted in the record of your 
subcommittee’s public hearings. 

Sincerely yours, 
Joun W. Bricker. 


[Western Union telegram] 
Muskecon, Mic. 
CLERK, Senate Pustic Works CoMmmMITTes, 
Senate Office Building, Washington, D. C.: 

The City Commission of the City of Muskegon has consistently opposed the 
diversion of Lake Michigan waters. This city is still opposed to water diversion 
bills H. R. 2 and 8. 1123 scheduled for hearing July 28. We feel the diversion is a 
violation of the rights of the States of the United States bordering on Lake 
Michigan and adversely affects Canadian interests. Continued attempts to 
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divert water will lead to other requests for further diversions and we vigorously 
protest the passage of any legislation affecting this matter. Request you ear- 
nestly oppose any legislation that would divert the Great Lakes waters to other 
than their natural outlets. 
G. Hitpine Carson, 
Mayor, City of Muskegon, Mich. 





[Western Union telegram] 
St. Paunt, MINN. 
Hon. DENNIS CHAVEZ, 
Chairman, Committee on Public Works, 
United States Senate, Washington, D. C.: 


I am advised that your committee is conducting hearings today on companion 
bills H. R. 2 and 8S. 1123 to authorize an increase of the diversion of water from 
Lake Michigan into Illinois Waterway. I make the following statement for the 
record: 

Throughout the hearings on this matter, my position has been to consistently 
oppose any further diversion. In accordance with my adherence to the principle 
that natural resources must be preserved wherever possible, I believe that any 
action by the Congress relative to this matter should be based only on the principle 
that for any water removed from the Great Lakes Basin, a like kind and quantity 
must be returned, that the riparian States should act with respect to the use of 
the waters of the Great Lakes Basin upon this principle, and that diversion or 
consumptive use should not be tolerated. This is also the view of our adminis- 
trative officials. 

The State of Minnesota has just finished litigation permitting the completion 
of the long-sought objective of having a port in this State capable of accommodat- 
ing oceanic traffic. The construction of the St. Lawrence seaway is now in pro- 
cess which will permit this objective to be accomplished. This is of great im- 
portance to our State, the bordering and hinterland States in developing the area 
to worldwide commerce. About a century ago, Abraham Lincoln prophetically of 
this region said, ‘‘The great interior region bounded east by the Alleghenies, 
north by the British Dominions, west by the Rocky Mountains, and south by the 
line along which the culture of corn and cotton meets * * * already has above 10 
millions of people and will have 50 million within 50 years if not prevented by 
any political folly or mistake * * * It is the great body of the Republic. The 
other parts are but marginal borders to it, the magnificent region * * * in the 
production of provisions, grains, grasses, and all which proceeds from them, this 
great interior region is naturally one of the most important in the world * * *,” 

This office has been in contact with the attorney general of the State of Wis- 
consin. We have reviewed the statement of its attorney general, Stewart G. 
Honeck, dated July 28, 1958, and I understand that he will be before your com- 
mittee this morning, I wish to state that as a conclusion to the foregoing discus 
sion, we concur and join in his statement. 

Mites Lorp, 
Attorney General, State of Minnesota. 





EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
March 7, 1957. 
Hon. DENNIS CHAVEZ, 
Chairman, Committee on Public Works, 
United States Senate. 

My Dear Mr. CuartrMan: This is in reply to your letter of February 8, 1957, 
requesting the views of the Bureau of the Budget on S. 1123, a bill to authorize the 
State of Illinois and the Sanitary District of Chicago, under the direction of the 
Secretary of the Army, to test, on a 3-year basis, the effect of increasing the 
diversion of water from Lake Michigan into the Illinois Waterway, and for other 
purposes. 

This bill is similar to H. R. 3300 of the 83d Congress and H. R. 3210 of the 84th 
Congress, both of which were vetoed by the President. In his memorandum of 
disapproval of H. R. 3210, dated August 9, 1956, the President referred to his 
memorandum of disapproval of H. R. 3300, in which he stated: 

“T am unable to approve the bill because * * * (2) all methods of control of 
Great Lakes levels and protection of property on the Great Lakes should be 
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considered before arbitrarily proceeding with the proposed increased diversion, 
(3) the diversions are authorized without reference to negotiations with Canada, 
and (4) the legitimate interests of other States affected by the diversion may be 
adversely affected * * *,” 

The President went on to state that it would be unwise to proceed with the 
diversion in the manner proposed in H. R. 3210 until all relevant information has 
been obtained, and indicated that he was asking the Secretary of Defense to 
expedite a comprehensive report by the Corps of Engineers on the water levels of 
the Great Lakes. The President also stated that he was asking the State Depart- 
ment to engage in discussions with the Canadian Government as soon as all the 
pertinent facts were available. 

While the comprehensive report on lake levels has not yet been completed, the 
Chief of Engineers has recently prepared a special report on the effects of an 
additional diversion from Lake Michigan at Chicago, which is being distributed to 
persons and agencies concerned, including the interested congressional committees 
and the Department of State. 

This report indicates that substantial economic losses both to navigation and 
hydroelectric power generation would result from either a temporary or perma- 
nent additional diversion at Chicago. While the losses to navigation could be 
compensated for by construction of a submerged sill in the St. Clair River, esti- 
mated to cost $1,530,000, and by operation of the Niagara remedial works and 
the St. Lawrence power structures, no compensation for power losses is considered 
possible without increased diversions into the Great Lakes. 

The Department of State has preliminarily discussed the subject of an increased 
diversion at Chicago with Canadian officials, and fuller discussions are expected 
very shortly. Until negotiations are completed and the terms under which Can- 
ada would accept an increased diversion are known, it is believed that action on 
legislation to authorize an additional diversion should be deferred. 

Furthermore, there is a question as to whether navigation and hydroelectric 
power interests in the United States, which would be adversely affected by an 
increased diversion at Chicago, are legally entitled to compensation for their losses. 
The Bureau of the Budget has requested the views of the Attorney General on 
this question and the question of who would be liable under the terms of 8. 1123. 

Finally, it is believed that in order to evaluate the merits of the proposed legis- 
lation, it would be pertinent to compare the estimated losses from an increased 
diversion to the benefits from such a diversion. The Bureau of the Budget has, 
therefore, asked the Department of Health, Education, and Welfare for a measure 
of these benefits in the form of an estimate of the cost of additional sewage- 
treatment measures at Chicago to provide the same water quality which would 
be provided if the proposed increased diversion were undertaken. 

When the comments of the Departments of Justice and Health, Education, 
and Welfare have been submitted to the the Bureau of the Budget, we will advise 
you further in this matter. Until the question of Canadian agreement has been 
settled and the other questions referred to above have been answered, the Bureau 
of the Budget would recommend that action on this proposed legislation be 
deferred. 

Sincerely yours, 
A. R. Jones, Deputy Director. 


May 2, 1957. 
Hon. DENNIS CHAVEz, 
Chairman, Committee on Public Works, 
United States Senate. 


Dear Mr. CuarrRMAN: Reference is made to your request for the views of the 
Department of the Army with respect to 8. 1123, 85th Congress, a bill to authorize 
the State of Illinois and the Sanitary District of Chicago, under the direction of 
the Secretary of the Army, to test, on a 3-year basis, the effect of increasing the 
diversion of water from Lake Michigan into the Illinois Waterway, and for other 
purposes. 

The Department of the Army has considered the above-mentioned bill. The 
purpose of the bill is to authorize a total average annual diversion on a 3-year 
basis of 2,500 cubic feet per second of water from Lake Michigan, in addition to 
domestic pumpage, to provide a basis for a study of — 

(a) The effect of increased diversion upon the Illinois Waterway and the 
degree of improvement in conditions in the waterway caused thereby; 

(b) The effect of increased diversion on navigation on the [Illinois 
Waterway; 
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(c) The effect of increased diversion on navigation on the Great Lakes; 
(d) The extent to which increased diversion may affect the levels of Lake 
Michigan. 

The bill also provides for a report on the study to be made to the Congress by 
the Secretary of the Army with recommendations as to continuance of diversions 
in increased or decreased amounts. 

As a result of references in the President’s memorandum of disapproval, dated 
August 9, 1956, of similar legislation in the 84th Congress, a special report entitled 
“Effect on Great Lakes and St. Lawrence River of an Increase of 1,000 Cubic Feet 
per Second in the Diversion at Chicago”’ was prepared by the Corps of Engineers 
in January 1957 and has been printed as Senate Document No. 28, 85th Congress, 
In accordance with this Department’s recommendation to the Bureau of the 
Budget, copies of the report have been furnished to your committee and to 
others concerned with the effects of additional diversions from Lake Michigan at 
Chicago. 

In summary that report found that the proposed 3-year temporary increase in 
diversion would cause: (1) An adverse effect on hydroelectric energy generation 
at Niagara and St. Lawrence plants evaluated, in part, at from $408,000 to 
$918,000 depending on the timing and amount of future additions to generating 
capacity; (2) an offsetting increase in energy generation at plants on the Illinois 
Waterway valued at $202,000; (3) changes in theoretical dependable capacity 
which are not considered practicable of monetary evaluation; (4) effects on Great 
Lakes shore property tending to be beneficial but not measurable in monetary 
terms; (5) temporary effects on Great Lakes navigation tending to be adverse 
but not practicable of measurement in monetary terms; and (6) effects on Missis- 
sippi River navigation tending to be beneficial but not of measurable monetary 
value on a temporary basis. The report also presented data to show that similar 
considerations, in amounts that would be somewhat greater and more susceptible 
of measurement and evaluation, would be involved if there were a permanent 
increase in the diversion. 

It will be noted that the report provides, in items (c) and (d) above, an evalua- 
tion of all of the effects of increased diversion insofar as the Great Lakes are 
concerned and that the principal effect is a decrease in the amount of hydroelectric 
energy that could be generated at existing and planned future plants on the 
Niagara and St. Lawrence Rivers. 

With reference to item (b) above, that is, the effect of increased diversion on 
navigation on the Illinois Waterway, it should be recalled that this Department 
reported to Congress in 1933 that the minimum flow required to meet the needs 
of the waterway was 1,500 cubic feet per second but that a conclusive determina- 
tion as to whether that flow would afford suitable sanitary conditions was not 
possible until after sewage treatment works had been completed. It is said that 
the sewage treatment works are now substantially complete. Meanwhile com- 
merce on the Illinois Waterway has increased from a total of 1,695,120 tons in 
1935 to 21,362,852 tons in 1955. Recent studies of present and prospective water 
requirements for navigation on the Illinois Waterway show that the presently 
authorized diversion of 1,500 cubic feet per second from Lake Michigan is adequate 
to meet navigation requirements. An increase of 1,000 cubic feet per second in 
the diversion would result in an average increase in velocity of about 0.1 mile 
per hour. This would tend to have a slight effect on navigation in the Illinois 
Waterway, since about 85 percent of the commerce on the waterway is upbound, 

From the foregoing it should be noted that the special report submitted in 
January 1957 contains data pertaining to items (b), (c), and (d) of the purposes 
of the proposed legislation as enumerated above, Accordingly, further legislation 
is not necessary to obtain data for consideration of the relation of those items 
to the problem. 

With respect to item (a) above, although it is said that all of the sewage in 
the Chicago metropolitan area is now receiving complete treatment, there remains 
in the effluent from the treatment plants a considerable amount of solids and 
biochemical oxygen demand with resultant unsatisfactory sanitary conditions in 
the upper reaches of the Illinois Waterway including waterways in the Chicago 
area. The question as to whether the proposed legislation is necessary or desirable 
for the purpose of improving sanitary conditions is a question which the Depart- 
ment of the Army is not in a position to comment upon. 

In accordance with established procedure, the estimate of the cost to the 
United States of the study and review called for in the bill, 8. 1123, would be 
$430,000. 
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The Bureau of the Budget advised that there would be no objection to the 
submission of a similar report on a companion bill, H. R. 2. However, in connec- 
tion with this matter your attention is invited to the letter from the Bureau 
of the Budget to your committee dated March 7, 1957, with respect to 8. 1123. 

Sincerely yours, 
WILBER M. Brucker, 
Secretary of the Army. 


DEPARTMENT OF STATE, 
February 14, 1957. 


Dear SENATOR CHAvez: Reference is made to your letter dated February 8, 
1957, and this Department’s letter of February 11, 1957, concerning your request 
for a report on S. 1123, to authorize the State of Illinois and the Sanitary District 
of Chicago, under the direction of the Secretary of the Army, to test, on a 3-year 
basis, the effect of increasing the diversion of water from Lake Michigan into the 
Illinois Waterway, and for other purposes. 

Attention is invited to the statement concerning H. R. 3210, which was similar 
legislation in the 84th Congress, by Marselis C. Parsons, Jr., Director of the Office 
of British Commonwealth and Northern European Affairs of this Department. 
His testimony, with a memorandum on legal questions and a note dated February 
13, 1956, from the Canadian Embassy, is printed in hearings of a subcommittee 
of the Senate Committee on Public Works, on H. R. 3210 at pages 53-65. 

At the close of the last session of the 84th Congress, H. R. 3210 was passed but 
was disapproved on August 10, 1956, by the President. In his memorandum of 
disapproval he said in part: 

“A comprehensive report by the Corps of Engineers which will include consid- 
eration of the best methods of obtaining improved control of the levels of the 
Great Lakes and of preventing recurrence of damage along the shores is nearing 
completion. I am asking the Secretary of Defense to expedite completion of this 
report. This report is in addition to the technical report on the effects of an 
increased diversion into the Illinois Waterway which has been made by the Joint 
Commission. I think it would be unwise to proceed with the diversion in the 
manner proposed in H. R. 3210 until all relevant information has been obtained, 
particularly since objections to the proposed diversion have been registered by the 
Canadian Government in its note dated February 13, 1956, and additional objec- 
tions filed by legal advisers of the States of Wisconsin, Ohio, and New York. 

“Although I am fully aware of the seriousness of some of the problems confront- 
ing the Chicago area and the State of Illinois, the record on H. R. 3210 affords 
no basis for me to change my position in this matter. Accordingly, under the 
circumstances, I am convinced that the bill should not be approved. 

“T am asking the State Department to engage in discussions with the Canadian 
Government in an attempt to work out a solution to these problems as soon as all 
pertinent facts are available.” 

The Department has been advised by the Chairman of the United States Sec- 
tion of the International Joint Commission that two reports of its International 
Lake Ontario Board of Engineers are available for use in any discussion of this 
subject with Canadian officials and that it is not expected that further studies by 
its Board of the proposed diversion will be necessary. 

The special report of the Corps of Engineers, mentioned by the President in his 
memorandum has now been transmitted for clearance to the Director of the Bu- 
reau of the Budget. As soon as the official report is received by this Department, 
a conference with Canadian officials on this subject will be arranged at the earliest 
possible date. 

In the circumstances it is believed that action respecting this legislation should 
be postponed until the results of the projected conference with Canadian officials 
can be made available to the committee. 

The Department has been informed by the Bureau of the Budget that there is 
no objection to the submission of this report. 

Sincerely yours, 
Rosert C. Hit, 
Assistant Secretary 
(For the Secretary of State). 


Senator Kerr. Colonel Nauman. 
Do you have some information to put into the record this morning, 
Colonel, with reference to the matter discussed yesterday? 
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FURTHER STATEMENT OF COL. ARTHUR C. NAUMAN, REPRESENT. 
ING THE CHIEF OF ENGINEERS AND THE DEPARTMENT OF THE 
ARMY; ACCOMPANIED BY H. W. ADAMS, PLANNING DIVISION, 
CIVIL WORKS, CORPS OF ENGINEERS 


Colonel Nauman. Yes, sir. 

Mr. Chairman, yesterday you directed a question as to the percent- 
age of outflow into Niagara, | believe. 

Senator Kerr. The question that I asked, or rather the informa- 
tion that I was seeking was, What percent of the water that flows into 
the general water outlets of the Lakes flowing generally east and north- 
east that is not now being used for the generation of hydroelectric 
power? 

Colonel Nauman. That is how I understood the question, sir. 

Senator Kerr. In other words, it was not limited to the Niagara 
River, unless the situation is that that is the only generative facility 
on this waterway. 

Colonel NauMAN. Sir, it varies; and I have the percentage at var- 
ious locations. 

Senator Kerr. Are the generating facilities at Niagara Falls the 
only ones utilizing the flowage of this water? 

Colonel Nauman. No, sir. I have it by reaches of the river. 

Senator Kerr. All right. 

Colonel Nauman. Starting at Niagara, sir. 

Senator Kerr. Is that the first one? 

Colonel Nauman. The first outflow, yes, sir, the first outflow where 
water is being used for generation of power. 

Senator Kerr. In other words, there is none between Huron and 
frie and none between Erie and Ontario. 

Colonel Nauman. Between Erie and Ontario, yes, sir, at Niagara, 

Senator Kerr. That is where Niagara River and Falls is. All 
right. 

Colonel Nauman. At Niagara, the present allowable diversion for 
power at Niagara is 135,800 cubic feet per second. 

Senator Kerr. 135,800. All right. 

Colonel Nauman. And the presently installed capacity is 121,200 
cubic feet per second, which means that approximately 89% percent 
of the water is being used for the generation of power at this time. 

Senator Kerr. How much additional capacity will be represented 
by the project of the New York Power Authority? 

Colonel Nauman. According to the information we supplied, sir, 
in Senate Document 28 the total installed capacity will use 105,000 
cubic feet per second. 

Senator Kerr. If you are already using 121,200, and the limit is 
135,000, where are they going to get the 1U5,000 cubic feet per second? 

Colonel Nauman. Sir, the 105,000 is the United States portion 
alone, installed capacity. The figures I gave you were total at 
Niagara. 

Senator Kerr. The total of Niagara is what? You said it was 
135,800. 

Colonel Nauman. Allowable for diversion at this time, sir. Today. 

Senator Kerr. Is that responsive to my question? 

Colonel Nauman. I understood that you wanted the comparison 
as of now. 
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Senator Kmrr. What I asked you for was the total volume of water 
going there and how much of it is being used, whether diverted or 
undiverted, or converted or unconverted. 

Colonel Nauman. I gave you the figures of the present utilization, 
sir. 
Senator Kerr. Present utilization you said was 121,200 cubic feet? 

Colonel Nauman. That is right, sir. 

Senator Kerr. And you said that the New York Power Authority 
project would take an additional 105,000 cubic feet per second? 

Colonel Nauman. The total United States installation will amount 
to 105,000, sir, and the total Canadian installation ultimately will 
amount to 104,800. 

Senator Kerr. How are you going to get 210,000 cubic feet per 
second out of 135,000 cubic feet per second flowage? 

Colonel Nauman. We won’t, sir. Part of the additional require- 
ment will be met from pumped storage capacity on both the American 
and Canadian side. 

Senator Kerr. What you are telling me is, then, that you will use 
the water over again. 

Colonel Nauman. No, sir. During times of peak flow, water will 
be stored for use for generation of power, and the installed capacity 
ultimately will exceed the amount of water diverted for power and the 
amount stored. 

Senator Kerr. The ultimate operation there will depend not only 
upon the natural flowage but upon the—I do not see how you can store 
more than flows. If 135,000 cubic feet per second is the total flowage, 
it does not make any difference whether you use it today or store it up 
and use it tomorrow. How can you get 210,000 cubic feet per second 
our of it? 

Colonel Nauman. That is not the total flowage, sir. 

Senator Kerr. That is what I asked you for, Colonel. What would 
the information be worth to this committee that is not complete? 
How can this committee or this Congress determine, or how can you 
determine, that a thousand cubic feet per second diverted at the 
Chicago Sanitary District will cost $400,000 to $900,000 a vear in 
decreased revenue from hydroelectric power in the absence of a sit- 
uation in which that thousand cubic feet per second, if not diverted 
at Chicago, would be put through a turbine somewhere on that 
waterway? 

Colonel NAuMAN. Sir, in conducting our study, we had no control 
over the water that was authorized for diversion over Niagara Falls, 
the water flowing over Niagara Falls. The volumes of water to which 
we could give consideration were those that were allowable for diver- 
sion for power. 

Senator Kerr. Colonel, who determines how much is diverted for 
power? 

Colenel Nauman. The treaty between the United States and 
Canada, sir. 

Senator Kerr. It does not say so many cubic feet per second will 
be diverted, does it? Or that not more than so many cubic feet per 
second shall be diverted? 

Colonel Nauman. Yes, sir. 

Senator Kerr. What does it say? 











232 DIVERSION OF WATER FROM LAKE MICHIGAN 


Colonel Nauman. I do not have the words of the treaty, but I have 
the tabulation of the allowable uses for water, and it gives the average 
river flow, and deducted from there 

Senator Kerr. Wait a minute, Colonel. 

All right. 

Colonel Nauman. As I said, we have the average river flow that 
has been computed, and from the average river flow is taken the 
minimum Niagara Falls flow, additionally reduced by diversion 
authorized for the New York State Barge Canal. That leaves a total 
available for use for power generation. 

Senator Kerr. Of how much? 

Colonel Nauman. For instance, sir, for a month of January, it 
leaves 144,000 cubic feet per second. 

Senator Kerr. Is it the purpose of the program to store the water 
that is diverted until it is used in a turbine? 

Colonel Nauman. No, sir. The amount authorized for diversion 
runs through the turbine and the stored water is pumped back up, 
and I think I created an erroneous impression as it should be classified 
as reused water. 

Senator Kerr. You not only create an erroneous impression, you 
have stated an erroneous conclusion. I asked you if that water was 
to be used over again by pumping, and you said, ‘‘No.” 

Colonel Nauman. I regret that I answered in haste, sir. 

Senator Kerr. Then the program does call for the pumping of the 
water back and using it again? 

Colonel Nauman. Yes, sir. 

Senator Kerr. And the degree to which that can be done, Colonel, 
is unlimited except by the quantity of water and the pumping facilities, 
is it not? 

Colonel Navu.tan. And by storage capacity, sir. 

Senator Kerr. And storage capacity? 

Colonel NauMAN. Yes, sir. 

Senator Kerr. But they could install the pumps and the storage 
capacity and use that water over a dozen times if they wanted to, 
could they not? 

Colonel Nauman. Subject, of course, to 

Senator Kerr. To mechanical limitations. 

Colonel Nauman. And economic evaluations, sir. 

Senator Kerr. I am not talking about whether it would pay or 
not. I am talking about whether they could do it. 

Colonel NAUMAN. Yes, sir. 

Senator Kerr. And that is the way that they expect to get the 
use of 210,000 cubic feet per second, that is, 105,000 for the United 
States and 104,800 for Canada, out of water the total of which is 
135,800 cubic feet per second? 

Colonel Nauman. Yes, sir. I assume so. 

Senator Kerr. They sure could not get 210,000 cubic feet per 
second out of 135,800 cubic feet per second unless they were going 
to use part of it over, could they? 

Colonel Nauman. That is right, sir. 

Senator Kerr. Do you tell the committee on the basis of accurate 
knowledge, and as the spokesman for the Corps of Engineers, that the 
135,800 cubic feet per second is the total that is available for power 
utilization on this waterway? 
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Colonel Nauman. In an average July. 

Senator Kerr. Do you mean that is the estimate of what will flow 
there during July? 

Colonel Nauman. Yes, sir. 

Senator Kerr. That is not the information I would like to have. 
Is the answer as to the amount of water available in what might be 
the driest month in the year adequate to the question of what there 
js available in a waterway for power utilization on a yearly basis? 

Colonel Nauman. This is based on our records, and I say for the 
month of July, because the quantities vary by months. 

Senator Kerr. There is no waterway on this earth the flowage of 
which has been more accurately gaged for so long a period of time as 
Niagara Falls, is there? 

Colonel Nauman. That is right, sir. 

Senator Kerr. Well, was it on an annual basis, Colonel? 

Colonel Nauman. Sir, we have reported it. by monthly averages 
and [—— 

Senator Kerr. Do I have to take those and average them up and 
use my limited layman mental facilities to get an answer which any 
one of a hundred men in the Corps of Engineers could give me on a 
technical, professional basis? 

Colonel Nauman. Sir, I would be glad to give you an estimate now 
and supply the accurate figure for the record on an annual average. 

Senator Kerr. All right. I thought that was the question that I 
asked you yesterday, Colonel. I want you to understand that I am 
not being critical of you at all. I assume that you are doing the best 
that you can to be responsive to the questions here and it just may be 
that the fault lies in the fact that I haven’t properly asked the ques- 
tions. I am only seeking the accurate information, Colonel, for this 
record, and I know of no place to get it other than from the Corps of 
Engineers. 

Colonel Nauman. All right, sir, we will see that you get it. 

Senator Kerr. All right. 

Colonel Nauman. The average annual river flow, using records 
from the period 1860 to 1954, would approximate about 205,000 cubic 
feet per second. 

Senator Kerr. Cubic feet? 

Colonel Nauman. Cubic feet per second, sir. If I may, I will cor- 
rect that figure for the record. 

Senator Kerr. And you have checked that and to the degree it is 
not accurate, you will supply the information? 

Colonel NauMAN. Well, it is reasonably accurate, sir, the variations 
are from about 189,000 cubic feet per second to 215,000. 

(The correct average annual flow is 203,200 cubic feet per second.) 

Senator Kerr. All right. 

And the present usage is 121,200? 

Colonel Nau.san. That is right, sir. And that again is a 

Senator Kerr. So, rather than there being a deficit of the difference 
between 210,000 and 121,000, assuming that storage facilities are 
available, the actual deficit is between 210,000 and 205,000, is it not? 

Colonel Nauman. No, sir, because the total flow figure that I gave 
you did not have the reductions of authorized flows over Niagara 
Falls and for the New York State barge canal, with which we had no 
basis for reckoning in our considerations. 
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Senator Kerr. The water which flows over Niagara Falls is not 
available for the generation of power? 

Colonel Nauman. No, sir. 

Senator Kerr. Well, if the flowage has to be maintained over 
Niagara Falls at 100,000 cubic feet and if the total is 205,000, then 
the total available for diversion would be 105,000, Colonel. 

Colonel Nauman. Well, during the winter season and the summer 
months at night the flow over Niagara is reduced 50,000 cubic feet 
per second making an additional 50,000 cubic feet per second available 
in those periods. 

Senator Kerr. Colonel, I want to tell you that you and I are not 
getting along very well, putting information needed in this record. 
I am going to have to ask you to assume that I am ignorant and that 
you are informed, and that unless you provide the information it may 
not get in here. 

You have told this committee it is going to cost $400,000 to $900,000 
a year to divert this 1,000 cubic feet per second, and I don’t believe it. 
I want the information to verify it. I know that you are not the man 
that made that calculation. I just tell you that I have an official 
doubt as to the accuracy of that statement. I am not casting any 
reflection in the world on you nor on the Corps of Engineers, for which 
I have as high respect as for any agency of Government. 

I will say this: I don’t believe it has yet been verified by the 
testimony before this committee, because I think that there is a 
tremendous flowage now going in that waterway that is not being used. 
Is that right, Colonel? 

Colonel NauMAN. Sir, the amount over Niagara Falls and the 
amount diverted in the New York State barge canal has not been 
used for power, that is true. 

Senator Kerr. There is a tremendous flowage going over there 
that is not being used for power that must be set aside for power, or 
the New York Power Authority wouldn’t be borrowing 50 to 100 
million dollars to put other facilities in there to generate power, would 
they? They wouldn’t be doing that if there wasn’t water available 
to operate it, would they, Colonel? 

Colonel Nauman. We must assume that that is correct, sir. 

Senator Kerr. Well, is it a violent assumption? 

Colonel Nauman. No, sir. 

Senator Kerr. Is there any other assumption that would be 
tenable? 

Colonel Nauman. No, sir. 

Senator Kerr. Well, that is not being used now, is it? 

Colonel Nauman. The amount of water now being used for power, 
as I say, is about 89.5 percent. Now, some of the facilities—— 

Senator Kerr. Well, Colonel, the facilities now in operation can’t 
be using 89 percent of the ultimate power for use for generation 
there—what did you say the New York Power Authority was going 
to use? 

Colonel Nauman. A total of 105,000 cubic feet per second. 

Senator Kerr. Is that what the New York Power Authority is 
going to use? 

Colonel Nauman. Yes, sir, with their total installed capacity. 

Senator Kerr. And the total that is available for use is 210,000 
cubic feet per second; 105,000 for the United States and 105,000 
for Canada? 
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Colonel Nauman. That is right, sir. 

Senator Kerr. And the 105,000 is not now being used? 

Colonel Nauman. The United States is now using 16,400, sir. 

Senator Kerr. Is that 16,400 a part of the 105,000? 

Colonel NaumMAN. Some of that, sir, I believe will be abandoned. 

Senator Kerr. I say, is that 16,400 out of the 105,000? 

Colonel Nauman. In the total, yes, sir. 

Senator Kerr. Well, if the New York Power Authority is going to 
use 105,000, then that entire 16,400 utilization will be abandoned, 
will it not? Colonel, is there somebody that could give you and me 
the information we are looking for? 

Colonel NaumMAN. Sir, Mr. Adams thinks he has the answer. 

Senator Kerr. What is your designation, Mr. Adams? 

Mr. Apams. Mr. Chairman, I am Harry Adams, with the Planning 
Division of Civil Works, Office, Chief of Engineers. 

Senator Kerr. All right, Mr. Adams. 

Colonel, what contribution could you make now to eliminate the 
ignorance of the chairman on this matter ¢ 

Colonel Nauman. Mr. Chairman, Mr. Adams would like to be help- 
ful. 

Senator Kerr. All right, Mr. Adams. 

Mr. Apams. Mr. Chairman, the water at Niagara Falls that is avail- 
able for generation of power, is made up of the total flow that is 
available minus the amounts of water that are diverted over the falls 
which is not available for power at Niagara, minus the amounts that 
are diverted to,the New York State barge canal. Table 11 of Senate 
Document 28 shows that. The amount of water varies from month 
to month. 

Senator Kerr. Mr. Adams, you are a hard man. You are saying 
to me, “Put your nose into those technical details and dig that in- 
formation out for yourself, because while I have it and have the ar- 
ticulate ability to express it, I am not going to do it.” I hoped you 
wouldn’t shove me to that stern, austere alternative. 

I used to have a law partner, and I would go into his office and talk 
to him about a case. I would say, “What do you know about the 
law?” He would say, “I don’t know, it is in one of those books. Go 
dig it out.” 

That is what you are saying to me. I want to tell you I look at 
it, and I see a conglomeration of figures and pray for a man of tech- 
nical ability to explain it to me, and I thought maybe you would serve 
in that capacity. 

Mr. Apams. May I try, sir? 

Senator Kerr. That is what I am begging you to do. 

Mr. Apams. The water available to the United States averages about 
15,000 cubic feet per second. The amounts available to Canada are 
70,000 cubic feet per second. 

Senator Kerr. What was that figure he gave me of 105,000 and 
104,800 ? 

Mr. Apams. That was the total water available without the water 
over the falls. Now, the water that is available for power generation 
averages about 65,000 for the United States, 70,000 for Canada. 

The difference of 5,000 is due to the diversions of 5,000 cubic feet per 
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second into Lake Superior from the Albany River Basin through Long 
Lake and Lake Ogoki. 

That is Canadian water under the terms of the 1950 treaty. 

Senator Kerr. In other words, you are recognizing the fact that they 
put an additional 5,000 cubic feet per second in at Lake Superior, 
and you want to give it to them at Niagara ? 

Mr. Apams. Yes, sir; that is in accord with the 1950 treaty. 

Senator Kerr. All right. 

Mr. Apams. Now, the volume of water for generating power is 
limited by the water capacity of the existing powerplants. 

Senator Kerr. Isthis American or Canadian? 

Mr. Apams. I can give it to you both ways. 

Senator Kerr. Let’s talk about it from the standpoint of American 
because that is where we would eventually want to get to. 

Mr. Apams. All right. The existing water capacity of American 

lants is 16,400 cubic feet per second. There is available to the 
United States 65,000 

Senator Kerr. Wait a minute. What was this figure that the colo- 
nel gave me here a while ago? 

Mr. Apams. I believe he gave you 205,000, sir. 

Senator Kerr. Why, he said that there was 121,200 cubic feet per 
second now being utilized. 

Colonel Nauman. Total,sir. That is both Canadian and American. 

Senator Kerr. What part of that is American ? 

Mr. Apams. There are 16,400 cubic feet per second; that is United 
States water capacity. 

Senator Kerr. Of that 121,200? 

Mr. Apams. Yes, sir. 

Senator Kerr. Wait justa minute. You mean we are now utilizing 
16,500 cubic feet per second ? 

Mr. Apams. 16,400, sir. 

Senator Kerr. And that means that Canada is then utilizing 
104,500 ? 

Mr. Apams. That is correct, sir. 

Senator Kerr. They are doing it by our permission, are they not? 

Mr. Apams. Yes, sir. 

Senator Kerr. They do not have a right to it under the treaty, do 
they ? : 

Mr. Apams. Yes, sir; under the 1950 treaty. 

Senator Kerr. Only by reason of the fact that we are not utilizin 
all of it; they just have the right to use such of it that we do not use? 

Mr. Apams. That is correct, sir. 

Senator Kerr. Would this 1,000 cubic feet per second if diverted 
from Chicago, would it be taken from the part we are utilizing or 
would it be taken from the surplus which we are now donating to 
Canada? 

Mr. Apnams. If I may goon 

Senator Kerr. Just answer that question. 

Mr. Apams. There is a surplus amount of water which is not now 
being used at Niagara. 

Senator Kerr. By us? 

Mr. Apams. By either the United States or Canada. 

Senator Kerr. I understand, but, evidently, there is a great surplus 
of ours. 
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Mr. Apams. Yes, sir; that is correct. 
Senator Kerr. Would this $400,000 estimated cost that has been 


given us here, would that be costing us or Canada that amount ? 


Mr. Apams. It would cost us after we get enough power capacity 
installed to use the water. 

Senator Kerr. To use all of ours. But I am talking about this 
3-year period. 

Mr. Apams. In the 3-year period there would be no value, no water 
loss until August of 1963 before their scheduled water capacity 

Senator Kerr. August of 1963? 

Mr. Apams. Yes, sir. 

Senator Kerr. Is that within a 3-year period from now? How 
long is it from now to 1963? 

Mr. Apams. Five years, sir. 

Senator Kerr. I am not talking about then. The questions have 
been addressed to this 3-year period, and we were told here yesterday 
that it would cost $400,000 to $900,000 a year in loss of electric pro- 
duction in this country if this 1,000 cubic feet per second was diverted ; 
is that right? 

Mr. Apams. Yes, sir; that is correct. 

Senator Kerr. Is that the evidence you gave me yesterday, Colonel ? 

Colonel Nauma. It certainly is, sir. 

Senator Kerr. What is your statement about it now ? 

Colonel Nauman. There is no change, sir, because the effects of 
the diversion are not immediately felt at the time that water is di- 
verted. 

Senator Kerr. Does it take 3 years, 5 years, 19 years to get there? 

Colonel Nauman. The total effect would be felt for a period of ap- 
proximately 15 years, and I have here the information when they 
would first be felt, sir. 

The effects of any diversion of a thousand second-feet would start 
to be felt in a very minor fashion, almost infinitesimally small in the 
first month the diversion started, and would progress up to a maximum 
at about the end of three and a half years, and would then 

Senator Kerr. All right. Stop right there. 

Colonel Nauman. All right, sir. 

Senator Kerr. Was your answer to that question yesterday based 
upon the assumption that that diversion would be continuing? 

Colonel Nauman. No, sir. 

Senator Kerr. Do you tell this committee that a thousand cubic 
feet per second diverted for 3 years would have its maximum effect 
three and a half years from the date of the first diversion ? 

Colonel Nauman. Yes, sir. 

Senator Kerr. And then do you tell this committee that if that 
diversion ceased and the vacuum or whatever was produced by that 
diversion terminated in 3 years, that it would take 16 years for the 
flowage to get back to normal ? 

Colonel Nauman. I believe I said approximately 15, sir. 

Senator Kerr. Fifteen years? 

Colonel Nauman. Yes, sir. 

Senator Kerr. Yet, you are now telling me that within 314 years 
you would reach the maximum impact of the diversion ? 

Colonel Nauman. Yes, sir. 
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Senator Kerr. If you would reach the maximum impact of the di- 
version in 314 years, how is it physically possible, if the diversion is 
terminated and the flowage returned, that you don’t reach the maxi- 
mum of the return in 31, years from the end or termination of the 
diversion ? 

Colonel Nauman. Sir, because the return is not at the fixed rate of 
a thousand cubic feet per second. 

Senator Kerr. Well, if they have been diverting a thousand cubic 
feet. per second and they stop diverting it, why is not the amount. re- 
turned on an equal basis with the amount diverted 

Colonel Nauman. Well, sir, the lakes in themselves are reservoir 
systems and the annual supplies are not uniform—— 

Senator Kerr. I understand the supply annually is not uniform 

Ppp : ’ 
but the diversion is. 

Colonel Nauman. Yes, sir. 

Senator Kerr. And the return is. Now, why is not the effect the 
same ¢ 

Colonel Nauman. The return I don’t believe is, sir. 

Senator Kerr. Colonel, I want to tell you right now, I don’t be- 
lieve that. I say that just as honestly and sincerely as I know how 
to say anything. 

Now, you tell me that if you divert a thousand cubic feet per sec- 
ond for 3 years that it reaches the peak of its effect in 314 years from 
the beginning of the diversion ? 

Colonel Nauman. That is r ight, sir. 

Senator Kerr. Well, when you terminate that diversion, you tell 
me it will take 15 years for normalcy to be restored ? 

Colonel Nauman. Yes, sir. 

Senator Kerr. I don’t believe it. 

Colonel Nauman. This was developed in detail, sir, in our study. 

(The following is quoted from pp. 18-20 of S. Doc. 28, 85th Cong., 
1st sess. ) 

64. General—The level of each of the Great Lakes depends upon the balance 
between the quantities of water being received by the lake and the quantities 
of water being removed from the lake. If these quantities are exactly the same, 
the lake level will be in a state of equilibrium, neither rising nor falling. How- 
ever, if the quantities being received are larger than the quantities being re- 
moved, the volume of water in the lake will be increasing by the amount of the 
difference, and the lake level will be rising. Conversely, if the quantities being 
received are smaller than the quantities being removed, the volume of water in 
the lake will be decreasing by the amount of the difference, and the lake level 
will be falling. 

65. Water is supplied to each of the lakes by rain and snowfall on the lake 
surface, by flow into the lake from the adjacent land area of its drainage basin 
and, to all of the lakes except Lake Superior, by discharge into the lake from 
the lake above through the connecting river. Water is withdrawn from each 
lake by evaporation from the lake surface and by outflow through the natural 
outlet river of the lake. Water also may be either supplied to the lake or 
removed from the lake through manmade diversion channels. 

66. The level of a lake and the outflow through its natural outlet river bear 
a definite relationship to each other. That is, when the lake level is above 
average, the depth of water at the lake’s outlet is greater than average and, 
therefore, the capacity of the outlet river to discharge water is also greater 
than average. Conversely, when the lake level is below average, the depth at 
the outlet is less than average and the capacity of the outlet river is less than 
average. Thus for any stage of a lake, the outflow from it will be at a definite 
rate determined by the discharge capacity of the outlet river corresponding to 
that lake stage. 
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67. As the net total supply of water to the lake (total water entering the lake 
minus evaporation from its surface) changes, the lake level and outflow adjust 
continually in the direction tending to restore a balance between the water en- 
tering and the water leaving the lake. Such adjustments may be visualized 
readily by assuming (1) that the lake is in a state of equilibrium to start 
with, such as is discussed in paragraph 64, wherein the rate of net total supply 
to the lake is exactly equal to the rate of outflow from the lake; (2) that, as of 
a certain time, this equilibrium is disturbed by a change in the rate of net 
total supply, which could be either an increase or a decrease but is taken 
as an increase for the purpose of illustration; and (3) that the increase is to a 
higher rate which continues from the time of the change for a period of indefinite 
length. From the time of the increase in supply, the level will rise, since the 
lake will then be receiving more water than is being removed from it, and the 
lake outflow will increase, since the outflow is related to the lake level as dis- 
cussed in paragraph 66. The lake level and lake outflow will continue to 
increase until a new state of equilibrium is reached at a higher lake level, which 
corresponds to an outflow rate equal to the increased rate of the net total 
supply to the lake. 

68. Obviously, time is required for the adjustments of lake levels and out- 
flows to be attained in the illustrative situation assumed in the previous para- 
graph. The increase in net total supply referred to means an increase in the 
rate of net total supply, so that time must elapse before a quantity of water is 
added to the lake as a result of the increase in supply. The outflow also is a 
rate of outflow which, under the illustrative situation of the previous para- 
graph, is a progressively increasing rate. Likewise, time is required to change 
the level of the lake by a given amount and this time is more extended than 
it would be if the rate of outtlow were not increasing during the transition 
period from the first state of equilibrium to the second. In considering the 
lakes of the Great Lakes system, time intervals of 1 month have been found 
adequate and convenient for delineation of the adjustments to lake levels and 
outflows which result from changes in the supplies. 

69. Since the Great Lakes are connected so that the outflow from one lake 
discharges through the connecting river into the next lake downstream, any 
additions to or deductions from the water in one lake will, by increasing or 
decreasing the discharge from that lake, affect the supplies to the lakes down- 
stream. For example, if water is removed from the basin of Lake Michigan- 
Huron by a diversion at Chicago, the levels of this lake wii! be lowered and the 
outflow through the St. Clair-Detroit River will be decreased. Since this river 
discharges into Lake Erie, the reduction in its flow will decrease the amount 
of water supplied to Lake Erie and its levels and outflows will be reduced 
which, in turn, will decrease the amount of water supplied to Lake Ontario 
through the Niagara River and reduce the levels and outflows of Lake Ontario. 

70. Use is made of the concepts discussed in the foregoing paragraphs to 
determine the effects on lake levels and lake outflows of an increase of 1,000 
cubic feet per second in the diversion out of Lake Michigan at Chicago. The 
procedures followed are described in the following paragraphs. In the pro- 
cedures, the effects on lake levels and outflows of increasing the Chicago 
diversion 1,000 cubic feet per second for 1 month are first determined. Then, 
the effects on levels and outflows of continuing this increase in diversion for a 
period of 36 months (3 years) are determined. Finally, the effects on levels 
and outflows of permanently increasing the diversion by this amount are 
determined. 

71. Effects on Lake Michigan-Huron.—Lakes Michigan and Huron are con- 
sidered herein as if they were one lake for the reason given in paragraph 15 
and are designated “Lake Michigan-Huron.” With Lake Michigan-Huron in 
equilibrium at mean level with water supplies and water removals at equal 
rates, it is assumed that the diversion is increased 1,000 cubic feet per second, 
held at the increased rate for 1 month, and then restored to the former rate. 
The effect of this 1-month disturbance of the equilibrium on Lake Michigan- 
Huron outflow through the St. Clair-Detroit River is computed, month by 
month for the whole period of the effect, from the start of the increase until 
the lake-level equilibrium is essentially restored, which in this report is con- 
sidered to be at the end of 15 years, when over 99 percent of the effect built 
up by the 1-month disturbance has been dissipated. 


Senator Kerr. You see, I never did have the benefit of a technical 
education, but I never have been limited by one to that extent, either. 
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All right, Mr. Adams. I want to tell you, you have the same right 
to tell me that you don’t believe something as I have to tell you I 
don’t believe something. 

Mr. Apams. I had indicated that the water capacity at existing 

lants is a control in generating power. It will be August of 1963 
fore the United States has additional water capacity available—— 

Senator Kerr. You mean additional generating capacity available? 

Mr. Apams. Yes, sir. 

Senator Kerr. At Niagara? 

Mr. Apams. At Niagara. 

Senator Kerr. Right now you tell me the United States is using 
16,400 cubic feet per second out of an allocation of 65,000? 

Mr. Apams. That is correct, sir. 

Senator Kerr. And that by permission Canada now is using 
121,000? 

Mr. Apams. No, sir; it is 104,800. 

Senator Kerr. I mean 104,800. 

Mr. Apams. That is correct, sir. 

Senator Kerr. And that there basically is 70,000 ? 

Mr. Apams. That is correct, sir. So there is the difference between 
121 and 135, water that is not being used for power. 

Senator Kerr. By either? 

Mr. Apams. By anybody. 

Senator Kerr. Either Canada or us? 

Mr. Apams. That is correct, sir. 

Senator Kerr. And that they want to divert less than 3 percent 
of it and that it will still cost $400,000 to $900,000 a year. 

Mr. Apams. Yes, sir. But the power value is dependent upon the 
effects of the diversion, to go back to Colonel Nauman’s statement. 
The effects of the diversion 

Senator Kerr. Let me ask you this: If they don’t divert it, it will 
still go down there and either be used by Canada or not used at all 
for 5 years? 

Mr. Apams. That is correct, sir. 

Senator Kerr. In spite of the fact that if they do divert it, it will 
be used to generate power ? 

Mr. Apams. That is right. 

Senator Kerr. Now, the use is made of it at Niagara Falls aside 
from their pumping it back just one time? 

Mr. Apams. That is correct. 

Senator Kerr. And they would use it one time if they diverted it 
from Lake Michigan ? 

Mr. Apams. That is right. 

Senator Kerr. I want to tell you you sure created a clear, concise 
picture here that leaves me wholly and completely confused. But 
that is all, unless you have something else to say. 

Mr. Apams. I can give you the situation at the International Rap- 
ids section. 

Senator Kerr. Well, that would only be auxiliary to what you have 
told me, wouldn’t it? 

Mr. Apams. Yes, sir. 

Senator Kerr. You have nothing else to say supporting the claim 
that it costs $400,000 to $900,000 a year ? 

Mr. Apams. No, sir. 
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Senator Kerr. That is based on the utilization at Niagara? 

Mr. Apams. No, the total is the evaluation of the power at Niagara 
as well as at the International Rapids. 

Senator Kerr. Well, is it now utilized at International Rapids? 

Mr. Avams. It is not utilized now. 

Senator Kerr. When will it be? 

Mr. Apams. International Rapids will be utilized in July of 1959. 

Senator Kerr. All of the water that flows there ? 

Mr. Apams. The United States will use all of their share in July 
of 1959, the Canadians can use all of their share in December of 
1959, and thereafter all of the water will be used for power. 

Senator Kerr. All of the water that flows at International Rapids 
then will be used for generation of electric power ? 

Mr. Apams. Yes, sir. 

Senator Kerr. But it will only be used once there ? 

Mr. Apams. That is correct, sir. 

Senator Kerr. And will not generate any more power using it 
there than it would if diverted at Chicago and used once ? 

Mr. Apams. I think the power value would be a function of the 
head, and I couldn’t answer that. I don’t know. 

Senator Kerr. Fine. 

I am going to have to go over and vote. I will return in about 10 
minutes and we will hear as many witnesses as we can from then 
until 12: 20, and then we will recess until a later hour in the after- 
noon. 

(A recess was taken.) 

Senator Kerr. I am going to recognize the Congressman now. 
All right, Congressman. 


STATEMENT OF HON. CHARLES A. VANIK, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF OHIO 


Mr. Vanrx. Mr. Chairman, I want to make a very brief statement 
here in opposition to this legislation, and I will very quickly go over 
my statement, as I know you are limited to time and the session is 
running very short. 

The issue involved in this debate, Mr. Chairman, transcends the 
conflict between the Chicago area and the many communities of the 
lower lakes which are competing for use of the Great Lakes waters. 
It also transcends the traditional competition between the seaboard 
ports and the ports of the Great Lakes. The question is, Should one 
community, Chicago, for its own purposes, be permitted to withdraw 
water from the Great Lakes which are the property of the Nation, 
Canada, and the citizens of the several States ? 

Senator Kerr. Right at that point, Congressman, I am not in the 
posture of arguing with you at all, but I would like to know the basis 
of the claim that Canada has a proprietary interest in the waters of 
Lake Michigan. 

Mr. Vanik. I think that the Great Lakes are all adjoined; it is 
one body of water. 

Senator Kerr. But Lake Michigan is wholly within the United 
States. 

Mr. Vanrx. But the waters flow in from the Canadian side. 
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Senator Kerr. The waters from the Mississippi flow into the Gulf 
of Mexico and flow into the Gulf Stream that flows over to France, 
England, and Ireland, and on north. Does that mean that those 
countries have a proprietary interest in waters that flow out of the 
Mississippi ? 

Mr. Vanrx. I think we have recognized an international law, the 
right of all people in a drainage area to have some proprietary right 
of the water. 

Senator Kerr. Congressman, I want you to supply that for the 
record. 

Mr. Vanrix. I will be pleased to do it. 

Senator Kerr. I am not in a posture of saying that that is not 
correct, but if it is correct, you can show it; can you not / 

Mr. Vanik. Senator, might I ask you whether Oklahoma might 
have a proprietary interest in all the gas it finds out there? 

Senator Kerr. That is the law of the land. That is the law of the 
land that gas belongs or oil belongs to the man that finds it. 

Mr. Vantk. And other people have no other rights with respect to 
it, its transmission, its flow. 

Senator Kerr. No more than they would have to gold. If you 
would go out on a claim and find it, would you think that is yours? 

Mr. Vantk. Well, first of all, the field—— 

Senator Kerr. I will say this to you. You are talking about some- 
thing I know something about now. 

Mr. Vantx. I know you do. 

Senator Kerr. And I can cite you the law and the cases that are 
uncontested, and if you are interested in it and objective in your judg- 
ment on it, I will provide it to you. 

Mr. Vantk. Well, I would like to debate it sometime in a conven- 
ient forum. 

Senator Kerr. I am not talking about debate. I do not see how 
men can debate things they do not know anything about. 

Mr. Vantk. I am very much concerned about the flow of natural 
gas from your State and the cost of it. 

Senator Kerr. All we ask, Congressman, is to be as free to sell it 
to you as we are to sell it within our own State. We have an esthetic 
interest in all the people of the Nation. 

Mr. VantK. I would like to see that expanded, sir. 

Senator Kerr. But we do not have any interest in furnishing stuff 
to them that is ours without their paying for it. What State are you 
from ? 

Mr. Vantk. I am from Ohio. The statement says that. 

Senator Kerr. I hadn’t read your statement. You don’t mind if 
I ask you? 

Mr. VantK. No. 

Senator Kerr. I don’t know anything that Ohio produces and gives 
away. 

Mr. Vantx. We have produced a number of Presidents. 

Senator Kerr. I don’t blame you for giving 1 or 2 of them away, 
but I will tell you there is no demand for them in Oklahoma. 

You tell me anything that is consumed in Oklahoma that is pro- 
duced in Ohio that you produce and give to us. Just one item. 
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Mr. Vanix. I do not think it is the function of one State to produce 
anything and give it to another State. 

Senator Kerr. I do not either. 

Mr. VantK. I concur with you heartily. 

Senator Kerr. Do you think if we produce something in Oklahoma 

and sell it to you that we are entitled to be paid for it? 

Mr. Vanik. I certainly do; fair price. 

Senator Kerr. How do you arrive at a fair price between a buyer 
and a seller? 

Mr. Vanix. You try to avoid a controlled market. There is evi- 
dence in the country of controlled markets. 

Senator Kerr. You want to buy something and I have it; how do 
we get together ? 

Mr. Vanix. We meet in a market place; we make a contract. 

Senator Kerr. Do you believe in the validity of a contract? 

Mr. Vanik. I certainly do. 

Senator Kerr. Do you think if we make a contract to sell our gas 
on a certain basis and are permitted to sell at a certain price—— 

Mr. Vanik. I said providing all the factors of free enterprise 

Senator Kerr. How do you make a contract that is not in a free 
enterprise environment ? 

Mr. Vanix. There are substantially free enterprise contracts which 
are actually in controlled markets. 

Senator Kerr. Do you believe that in making a contract with some- 
body on the basis of their being free to make it, and then their hav- 
ing made it, develop a situation where they are bound by it and not 
protected by it? 

Mr. Vanik. Senator, my concept as to the validity of contracts 
goes even deeper than that perhaps. I think there is a third party 
involved in all contracts, which is the public, and the public has a 
right to know and feel that the contract, 

‘Senator Kerr. Where are you from in Ohio? 

Mr. Vanix. From Cleveland. 

Senator Kerr. What do you produce principally in Cleveland ¢ 

Mr. Vani. Iron and steel, steel products, machine tools. 

Senator Kerr. We buy lots of steel in Oklahoma. 

Mr. Vanik. Yes, to drill the oil. 

Senator Kerr. Do you know what we pay for it? 

Mr. Vanik. I do not know what your current price is. 

Senator Kerr. We pay what we agree to pay. And there never 
has been anybody from Cleveland, Ohio, coming down there and 
saying, “Now, we think you ought to be protected from our producers. 
Even though you sign a contract to pay them so much a ton for this 
steel, we are going to see to it that you do not have to pay what you 
agree to pay. We think that the people down there have got that 
interest in what we produce up here that although you have signed 
the contract to pay a certain price for this steel, we are going to fix 
it so you can get that steel without having to pay that price ‘for it.” 

Mr. Vanrk. Senator, I hope it always works out that way, but I 
think the price is fixed for you. 

Senator Kerr. The trouble is you are arriving at a conclusion of 
feeling rather than thinking. You came al to talk about this deal— 
Tam going to recognize Senator Javits. 
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STATEMENT OF HON. JACOB K. JAVITS, A UNITED STATES SENATOR 
FROM THE STATE OF NEW YORK 


Senator Javirs. Congressman, I will not even sit down. 

Mr. Chairman, my only purpose in being here today is to file a let- 
ter to the committee on behalf of Senator Ives and myself specifying 
in detail the grounds of our opposition to the measure which is be- 
fore the subcommittee. 

Mr. Chairman, I might just introduce one thought. First, I would 
like to pay a tribute to the chairman, who, I think, is the person most 
singly responsible for bringing about the utilization of the waters of 
the Niagara River for power. I think the chairman exercised a re- 
markable degree of leadership, initiative, and initiatory thinking in 
that one. 

I might express the hope, Mr. Chairman, from what I have heard 
here so far that perhaps even in this very difficult situation the Chair 
might, in the way that he did in Niagara, perhaps find a way out. 

One thing has struck me when I was attorney general of the State 
and looked into the situation and read the court arguments, I was 
impressed, and I say this for the information of the Chair, with the 
fact that there was an alternative and I think that as the Chair is 
very careful to inquire into the availability of the resource which the 
Chicago Sanitary District feels it needs, it also, I think, would be 
fair to inquire into its capability for dealing with its own situation 
on the basis of self-help and mutual cooperation, because we under- 
stood in the arguments in the Supreme Court there was considerable 
question about whether the sanitary district had actually been ready 
to put out the money and organize its own operations so as to deal 
with the situation within the confines of the resources available to it, 
and just as it is fair to make the inquiry that I think the chairman 
is very properly making, is water available, it is also fair to inquire, 
have they done everything, are they even planning to do everything 
they have to do to help themselves. This is the situation that Senator 
Ives and myself make in our letter, and we commend it since we have 
had great experience with the Chair and have tremendous feeling for 
anything that is done in this question. 

Also, “Mr. Chairman, this is in conclusion, I would like to have 
the privilege of introducing our New York representatives, who 
will testify —not now, I will just introduce them. They are J. Burch 
McMorran, who represents the Governor of our State, who is New 
York’s representative on the St. Lawrence River Control Board, 
chief engineer for the Power Authority of the State of New Y ork, 
who is right there; John R. Davison, who used to be one of my top 
assistants in the attorney general’s office, who represents Bob Moses, 
chairman of the Power Authority of the State of New York, with 
whom I might say Senator Kerr had quite an interchange. 

Senator Kerr. Some limited acquaintance. 

Senator Javirrs. Richard H. Shepp, assistant attorney general of 
the State of New York, who represents my successor in that job, 
Attorney General Lefkowitz. 

I thank the Chair and my colleagues. 

Senator Kerr. I thank you very much, Senator. The letter from 
you and Senator Ives was inserted into the record yesterday. 
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Your kind remarks here have so softened, and I might say, per- 
suaded me that I am perfectly willing now for Congressman Vanik 
to talk about what he came here to talk about, and we will both retire 
from the field into which he so abruptly precipitated us with equal 

saving of face and leave it for icnellieg time, or I am courteous to 
that degree, that if he wants to resume the contest, I will accommo- 
date him. 

Mr. Vanix. Senator, I would prefer to just go ahead with my 
statement. Perhaps I should just submit it and peacefully walk out 
of the room. 

Senator Kerr. You asked for a certain amount of time to talk 
about this, and I asked you a question. That was all. I asked you 
if you knew the basis of the claim that the Dominion of Canada had 
proprietary rights in the waters of Lake Michigan. 

Now, Congressman, you know the way I operate here, or anywhere 
I go, and it may not be of the least interest in the world to you, 
but when I find myself ignorant on a subject, I admit it, I proclaim 
it. I find that is the only way in the world I can eliminate and the 
only way I can supply the deficiency is by exposing the fact that I 
am ignorant. And I want to tell you there are more things about 
which I am ignorant than I ever thought possible when I came here. 
I want to say this to you: If you know the basis of that claim, I 
would like for you to tell this committee and put it in this record. 
If you do not, all you have to do is just say so. I will not press the 
question. 

Mr. Vanix. Mr. Chairman, I would like to pass that for the time 
being and submit whatever authority I can on that proposition 

Senator Kerr. That will be very good. 

Mr. Vanrk. In a supplemental statement. 

Senator Kerr. Maybe that will be helpful to both of us. 

Mr. Vantk. I was taught sometime back “Always beware of the 
fellow who says he is ignorant of something, because he usually has all 
of the facts before him.” 

Senator Kerr. I want to tell you that is not true at all. When I 
started these hearings the first time, I will tell you I thought Lake 
Michigan was a part of that international waterway. I thought that 
part of Lake Michigan touched a part of the Dominion of Canada. 
I was quite surprised to learn that 30 to 40 miles intervenes between 
the closest part of Lake Michigan and the Dominion of Canada. 

Mr. Vantk. That is right. 

Senator Kerr. And I just cannot find, and nobody has supplied me, 
the basis of a claim that Canada has to the waters of Lake Michigan. 
And I have this regard for the sovereignty of the United States of 
America, that I think she is fully capable. of exercising sovereignty 
over those things which are hers; and I think that, as a United States 
Senator and a citizen, I have some responsibility in protecting the 
integrity of her sovereignty, and I am not willing, so far as I am 
concerned, to breathe the breath of life into a claim which otherwise 
would have no existence that somebody might make that Canada owns 
a part of Lake Michigan. 

I want to tell you this, that there is nothing before this committee 
to evidence the fact that Canada claims it. I see no reason why men 
in responsible positions in the Congress of the United States should 
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assert it both in the absence of its existence and in the absence of any 
claim for it by the Nation when it would seem there are so many 
working to give here a claim to it if it does exist. Is that reasonable? 

Mr. Vanik. Very reasonable. 

Senator Kerr. And all I am asking you, or any other witness, is 
to put into this record the basis of the purported claim that Canada 
might have to the waters of Lake Michigan. If she does not have it, 
then let us face it. If she does have it, let us establish it. 

Mr. Vanix. I would just like to concentrate my statement on the 
one issue that I think you perhaps might see some agreement on, and 
that is the need, or the purpose, for which this water is being placed. 
Chicago’s need for water is not for life but for waste, and I want to 
appeal to you on that basis, because I think that means a great deal 
to people of the Southwest where water is so precious. Some of your 
colleagues have said it is almost as precious as the oil that you have. 

Senator Kerr. Iti _ fi ur’ more precious, 

Mr. Vanix. Yes, it is; and shall we in the United States permit 
one community to a water for waste when so many other com- 
munities need the same water for life? 

It is not inconceivable that. sometime within our life span we may 
see the waters of the Great Lakes used to do something about the 
great American deserts—it is not impossible; it is within the realm 
of possibility. 

I want to point out along Ohio, Indiana, Pennsylvania, and New 
York, even Illinois, where we are threatened with reduced water 
tables along with an increase in our population, communities as far 
back as 100 miles from the lake are anxious and looking forward to 
the day when they can tap the waters of the Great Lakes for life and 
industry and sustenance. Along these new turnpikes we will prob- 
ably one day have one continuous city, which will begin at the sea- 
board and run all the way to Chicago and, perhaps, in the future, on 
to the West, and these communities are going to need water for life, 
and the only place they can get that water is out of the Great Lakes 
Basin. 

That is in addition to the problem that my city faces in which the 
great ore boats of my community are compelled to drag bottom in 
a very shallow river which we constantly keep dredging. 

Senator Kerr. You are talking about the Cuyahoga 

Mr. Vanix. Cuyahoga. ; 

Senator Kerr. I just want to remind you that, during the war, 
when Senator Taft was leading the effort here, and Senator Bricker, 
to get money to fix the Cuyahoga River so that a 150-foot boat could 
go up it without getting stuck at the bends, at his request I went to 
see President Truman and succeeded in getting him to have the 
Budget approve an additional amount of money to improve the navi- 
gation facilities upon which your great industrial structure is so 
largely dependent. I would work just as hard in this committee for 
a project to improve the conservation and use of water in your area 
as I would in any other area in the United States, with one excep- 
tion, and nearly as hard as I would there, and I concur in your feeling 
and your concern about the utilization of water. But, you under- 
stand, this bill only provides for a 3-year experiment: ition, and it 
involves 1,000 cubic feet per second. 
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Mr. Vanrx. I want to say this to the chairman; that we are grate- 
ful, we have always been grateful, for the support we have received 
from you and from the ¢ ommittee with respect to the developments of 
our harbor and channel entries into the city, but it is the purpose for 
which this water is being put. Chicago says it has to have this water 
in the interest of public health. 

Senator Kerr. Let me ask you this: If they can take this water and 
do nobody any damage, would still be against it / 

Mr. Vanix. I would be against it for one r sason, and that is that it 
puts off to another day what should be done now. The great waste 
that flows through the drainage canal is the industrial waste. In my 
city, we are going below the level of the river, with an interceptor 
sewer to pick up “all of the industrial w aste, the chemical waste, in 
connection with steelmaking processes. We are going to clean up 
that waste—the river flows south—so that the water will not be con- 
taminated when it flows into the lake. 

Senator Kerr. That is what they did on the Chicago River. They 
reversed the—— 

Mr. Vantkx. They want to flush the sewage down into southern 
Illinois. The industrial wastes would be going down, instead of being 
treated at the source. 

Senator Kerr. That may be correct, Congressman. I have been 
advised that they have spent $450 million in the building of the 
sewage-handling fac ilities, and that they have the most modern sew- 
age-treatment facilities in the world. Now, I have been told here, in 
this very comniittee room, that the slogan around Y oungstown, Ohio, 
in the suburbs, is “Flush your toilet “often ; Youngstown needs the 
water.” Did you ever hear that statement ? 

Mr. Vantx. No, but I will add it to my collection. 

Senator Kerr. I want to say that is nothing detrimental to the 
great city of Youngstown, because they do need the w ater, and we 
authorized a project right here at this table to conserve additional 
water for the city of Youngstown, and we put one in on the floor of 
the Senate for the Cleveland Harbor. 

Mr. Vantx. Yes; you did. 

Senator Kerr. And it occurs to me that, if there is a vast amount 
of water flowing through this waterway to the ocean not being 
utilized—not being utilized—and I think, when we get the accurate 
information here from our good friend down there from the C orps of 
Engineers, we are going to find out that there are many thousand 
cubic feet a second not being utilized—on that basis I can’t see where 
anybody is going to be damaged at all by a 3-year program here to 
permit the Ar my engineers to conduct an exper iment to see what will 
happen, both in the way of improvement for Chicago, and, second, 
detriment to others if it would exist by this 3-year experiment. 

Mr. Vanrx. I would like to prove this one fact, and I have it here 
in my statement, which I did not support, and the fact of the matter 
is that the city of Chicago has not spent more, but less, oe capita for 
pollution control than most of her sister cities along the Great. Lakes. 

That is my statement, and I would like to support it w ith statistical 
data. 

Senator Kerr. I think you owe it to yourself to support it. I know 
thi it you have a sense of responsibility, that you are not going to make 
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a positive statement here unless you believe it to be true, and, if it is 
challer and I am not going to challenge it, because I am not in a 
position to challenge it—but I know that you have that respect for it 
that you will support it with data. 

Mr. Vani. If that is true, sir. I think it should raise, then, serious 
doubts in the minds of the committee whether a city which is not 
spending as muc h per capita as its sister cities to treat industrial waste 
should be given this special license—this special privilege. 

Senator Kerr. Is this a special license? Is there a basis for their 
claim that, at the time the treaty was made with Canada in 1909, it 
recognized the validity of the diversion by the city of Chicago "of 
10,000 cubic feet per second ? 

Mr. Vantk. Well, that is established. 

Senator Kerr. And that they are now using about 1,500 cubic feet 
per second of that 10,000 cubic feet, which was exempt for their use 
in that treaty? If there is a basis for that statement—and I am not 
saying that there is; I am only telling you that it has been made here 
at this table—then would they be taking something to which they had 
no claim by the experimental use of an additional thousand cubic feet 
per second for 3 years? 

Mr. Vantx. I do not know. 

Senator Kerr. If there was 10,000 cubic feet per second reserved to 
them under the treaty in 1909, and if they are only using 1,500 cubic 
feet per second of it, then there must be some basis for that, because, 
when they had that drought out there, the Supreme Court authorized 
them, temporarily, to take up to 8,500 cubic feet a second. If there is 
that basis. and if that is the historical verity, then could you establish 
that they are asking for the use of something to which they have no 
claim ? 

Mr. Vang. It affects her sister States; if it doesn’t affect Canada, 
it certainly affects Wisconsin, Michigan 

Senator Kerr. I can understand “that, but if that reservation was 
made for them? Now, the colonel down there tells me that there is 
part of the water of Niagara reserved for a bargecanal. That affects 
others, and I am sure that others would like to have it, but you would 
not be in favor of impairing that if it is legally valid, would you? 

Mr. Vanix. I think that is for the courts. If they have a legal 
argument, let them take it to the courts. Why are they before Con- 
gress if their legal rights are so paramount and so well-established ? 

Senator Kerr. A man may have to come to Congress to implement 
a legal right. The Constitution gives you the right of free speech, 
but Congress passes laws to implement it. 

Mr. Vanix. I would be inclined to believe there is some doubt 
about the validity of legal rights if they have to seek implementation. 

Senator Kerr. You would? 

Mr. Vantxk. I think that explains why the bill is here. 

Senator Kerr. Why not depend entirely upon the Constitution be- 

‘cause all of our basic rights are guaranteed there? Why does Con- 
gress need to pass any laws if we do not need legislation to implement 
basic rights? 

Mr. Vanik. We are getting away from the issue. 

Senator Kerr. Yes. Do you have anything further, Congressman ? 

Mr. Vanrk. I just want to say this, Mr. Chairman, and I appreciate 
generously the time you have given to me. 
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Senator Kerr. I have to admit to you that I used nearly as much of 
it as you did. 

Mr. Vanrx. I must say I was very much stimulated, and I regret 
very much that I led the discussion afield with my little diversion in 
which I must admit I have nowhere near the factual matter at hand 
that the Senator does, and I hope that by that diversion I have not 
jeopardized the claim that my city is making for maintaining these 
water levels. 

Senator Kerr. Let me say that you could not jeopardize it. oT 
would work just as hard here to protect the great city of Cleveland as 
I would Chicago. I know of * other way to operate this thing 
except on the basis of equities. I do not think any committee can 
pass on the equities until it gets the facts. 

Mr. Vanik. I just have the final thought, Mr. Chairman, that my 
basic argument goes to the use to which the water is being put. I feel 
that it should be used for life; it should not be utilized for waste. 

Senator Kerr. Do you feel, in part, that it should be used for the 
dilution of pollution when there is a use for it for, maybe, domestic 
water and so forth ¢ 

Mr. Vanik. Every city has an obligation to the Nation, to all of 
the communities that constitute the Nation, to leave no pollution, to 
leave the water and air in about the same condition in which it is re- 
ceived, and I think that is a paramount obligation, and I think we 
will more and more have to recognize that. If the individual com- 
munities fail to do their proper share with respect to cleaning up the 
air and the water they use, I think we will have to take some action 
on the national basis to order it to be done. I think it is wrong for 
my community to pollute the air and let the air flow into yours. I 
think we have an obligation to tidy up our operations as a part of 

national conservancy in the preservation of life and the proper use 
of water, air, and the land with which we have been pleased. 

Senator Kerr. Thank you, very much, Congressman, and I con- 
gratulate your district on being represented by a man who works for 
it with such vigor and zeal. 

The subcommittee will come to order. 

Mr. McMorran, chief engineer of the New York Power Authority. 

Mr. McMorran. Yes, sir. 

Senator Kerr. You may proceed. 

Mr. McMorran. Mr. Chairman, I have a statement from Gov. 
Averell Harriman, Governor of the State of New York, which I would 
like to read for the record. 

Senator Kerr. Yes, sir. 

First, I would like to put in here the statement of Col. Robert E. 
Boyd, assistant attorney general of Ohio, appearing for the Governor 
and the attorney general of Ohio, in opposition to H. R. 2 and 8S. 
1123 

(The statement follows:) 


STATEMENT OF Cort. Ropert E. Boyp, ASSISTANT ATTORNEY GENERAL OF OHIO, 
APPEARING FOR THE GOVERNOR AND THE ATTORNEY GENERAL OF OHIO 


Mr. Chairman and members of the committee, in appearing here today on 
behalf of the State of Ohio I will endeavor to list the reasons that enter into 
Ohio’s position of being opposed to H. R. 2 and §S. 1123. These reasons may be 
classified as legal, economic, and moral. 
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As to the legal reasons why the residents of the metropolitan area of Greater 
Chicago are not entitled to the relief sought by this proposed legislation, we have 
only to refer to the law of riparian rights and littoral rights. The fundamental 
principle underlying these rights is that a riparian owner or occupier of land 
is entitled to the use of so much of the water flowing past or through his land 
as that person can use in the normal and lawful conduct of his business provided 
that the used water be returned to the stream in the standard and condition, 
as to purity and quantity as was taken, less of course, any reasonable diminution 
of volume by evaporation or consumption. 

This same rule of law would apply to littoral owners in a possibly more ab- 
stract form of course but with one thing very much in common with riparian 
owners, in that of the water being returned to the stream by a riparian owner 
or the same lake of a littoral owner, must be returned in the same standard 
of purity as when taken out of the river or lake. This the residents of the 
Chicago metropolitan area are not doing with their domestic pumpage although 
Milwaukee, Duluth, Toledo, Cleveland, Detroit, Toronto and all other Great Lake 
cities have not found it to be an insurmountable obstacle or health hazard and 
are so doing. 

Another legal reason that should affect the judgment and actions of this 
honorable committee is the international aspects of unilateral action by the 
United States in diverting the waters of the Great Lakes for the proposed purpose 
without considering the rights of our Canadian neighbors. 

This legal point might be considered to stem from the Constitution of the 
United States insofar as treaty rights are paramount to the common law and 
statutory law of the States or the United States. Canada’s rights to the waters 
of the Great Lakes are equal to those of the States. 

The establishing of the principle of diversion of the waters of the Great 
Lakes as an expediency for solving sanitary problems is a two-edged sword that 
can cut both ways. A study of topographical maps of the watershed area of 
the Great Lakes shows that Canada can divert waters from this basin and 
might be prone to do so once this premise is established in our law. 

Coming now to the economic reasons that Ohio is opposed to this legislation, 
these may be classified as martime and industrial. 

The maritime reason is by far the most important and reaches into the 
pocketbook of every taxpayer in the United States. 

It is an established fact that the lowering of the waters of the Great Lakes 
1 inch causes an annual loss of shipping tonnages in the amount of 1,500,000 
tons. 

There is evidence in the record of this diversion matter to the effect that the 
diversion of 1,000 cubic feet per second at Chicago will within 3 years be 
reflected at Niagara Falls in a lowering of the water level in excess of 1 inch 
and a reduction of flow of 250 cubic feet per second other hydrostatic factors 
being constant. 

The Congress has seen fit to appropriate many millions of dollars to create 
the St. Lawrence seaway project which has included in its scope the deepening 
of the Great Lakes harbors to a draft of 27 feet. I have been advised that 
this will necessitate the dredging of many of the harbors by a depth of 2 feet. 
I have been further advised that the Congress has made an appropriation of 
$144 million for this dredging; or at a cost of approximately $6 million per 
inch. The attorney general of Ohio, Mr. William Saxbe, has so ably stated the 
case when he said, “‘an inch off of the top requires another inch off of the bottom.” 

It has been stated that the success or failure of the St. Lawrence seaway 
will depend on the rates established and the tonnage capabilities of the ships. 
For this honorable body to authorize diversion of the waters of the Great Lakes 
for other than shipping, and the control of navigable streams to accommodate 
shipping would in my humble opinion be an economic error having far-reaching 
consequences of major proportions. 

The Lake Carriers’ Association with headquarters in Cleveland, Ohio, has 
been vitally concerned in this matter and in the event that the record does not 
reflect their views I can state that that organization representing the large 
steamship lines traversing the Great Lakes is unalterably opposed to this pro- 
posed legislation. 

It has been brought out by this association that the diversion of the Great 
Lakes waters at Chicago lowers the waters in all natural channels such as 
the St. Clair River and the Detroit River and that the annual postings of 1958 
channel depths has had an adverse effect on maximum tonnage to be carried 
by the bulk carriers, i. e., iron ore, coal, cement, stone, et cetera. 
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Ohio has made, and is in the process of making great strides in participating 
in the industrial growth to be brought about by the St. Lawrence seaway. The 
proposed legislation does not assist in this development. 

The proposed legislation can stifle this industrial growth several ways; first, 
by reducing the profits of maritime trade and traffic and, second, by affecting the 
availability of hydroelectric power. 

The legislation of the Congress creating the New York State Power Author- 
ity directed the sharing of the electric power developed with other States. 
Ohio by virtue of interlocking electrical grids is in a position to share in this, 
and above all to share in the industrial development of the entire area based on 
the availability of abundant hydroelectric power. 

The record in this matter discloses that over the years there has been con- 
sistent effort made to divert water at Chicago to be used at Lockport, IIL, in 
the development of hydroelectric energy. No one need be reminded, however, 
that diversion for this purpose alone would be an illegal diversion of waters 
from their normal flow to the detriment of other riparian or littoral owners. 

There is ample evidence in the record of this entire matter to show that the 
amount of water required to produce 1 unit of electric energy at Lockport, IIL, 
will if permitted to flow through its normal channel produce 8 plus units of 
power through the Niagara-St. Lawrence seaway complex ; this, of course, being 
due to the difference in fall of the water course. 

All of the water presently passing through the Niagara-St. Lawrence hydro- 
electric complex has been apportioned between the United States and Canada. 

In fact, Canada has by treaty reserved unto itself the full quantity of water 
produced by the diversion of the waters of the Nipigon Lake and the Nipigon 
River into Lake Superior, portions of these waters having a normal natural 
flow into Hudson Bay. 

It can only be pointed out that the diversion of the waters of Lake Michigan 
at Chicago can result in that much less water for hydroelectric development of 
the Niagara-St. Lawrence hydroelectric complex and that morally this loss should 
come from the United States side. 

The State of Ohio fully recognizes the authority of the Congress over the 
navigable waters within the United States and the right to divert to further 
navigation but such is not the problem here. 

In a recent meeting with the Secretary of the Army and the Chief of Army 
Engineers it was stated by Major General Itschner that a flow of 1,826 cubic 
feet per second would be ample to handle current traffic on the Illinois Water- 
way through the Chicago sanitary canal plus any additional water to be re- 
quired by doubling the lock and tonnage capacities thereof as presently being 
planned. Chicago’s domestic pumpage and sewage effluent being presently equal 
to that amount definitely places any sanitation problems in the category of 
being the responsibility of the Chicago authorities. 

In other words, the diversion of 1,500 cubic feet per second as authorized 
by the Supreme Court decree is ample to handle the present shipping traffic on 
the sanitary canal and at the same time come within 326 cubic feet per second of 
being able to handle the maximum projected requirements of the canal after the 
completion of the new locks presently being planned. 

Hydrostatic charts of the Great Lakes indicate that the waters thereof have 
since 1870 had a 7-year cycle of rise and fall and there has therefore been con- 
flicting testimony and views in regard to the lake waters rising, shore damage 
and erosion, etc. However periodic these cycles of high or low water may be, 
they do not justilfy diversion for the purposes here presented. 

For the moral arguments against the diversion of these God-given waters I 
will simply ask the question, is it fitting and proper that one group of citizens 
should through selfishness or inept planning and action place themselves in a 
position to demand or request and receive favored treatment to the detriment 
of others and the Nation as a whole? 

Gentlemen, on the basis of the foregoing facts, reasons, and arguments, the 
citizens of the State of Ohio respectfully request that this proposed legisla- 
tion or any compromise thereof be rejected and that the citizens of Chicago 
area be advised that further diversion is not for the greater benefit of the great- 
est number of our citizens and that they, the citizens of the Chicago area, should 
make long-range plans to cease all diversions for sanitary reasons and that all 
domestic pumpage should be returned to the lake from whence it came. 


29691—58——-17 
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STATEMENT OF GOV. AVERELL HARRIMAN, PRESENTED BY 
J. BURCH McMORRAN, CHIEF ENGINEER, NEW YORK STATE 
POWER AUTHORITY AND NEW YORK STATE REPRESENTATIVE 
ON THE INTERNATIONAL ST. LAWRENCE RIVER BOARD OF CON- 
TROL OF THE INTERNATIONAL JOINT COMMISSION 


Mr. McMorran (reading) : 


Mr. Chairman, I appreciate this opportunity to express on behalf of the State 
of New York our strong opposition to the enactment of H. R. 2 or S. 1123 or any 
similar measure permitting the diversion of additional waters from Lake Mich- 
igan for the use of the Metropolitan Sanitary District of Greater Chicago, 

The enactment of such a measure would jeopardize the entire navigation 
system of the St. Lawrence seaway and would cost the consumers of Niagara 
and St. Lawrence power a minimum of $75 million over the period of the New 
York State Power Authority license. 

It is well understood that the United States is on the verge of a vast new 
expansion predicated on the development of the hydroelectric and Navigational 
resources of the Great Lakes Basin and the valley of St. Lawrence River. It is 
elementary that these resources consist primarily of water. It should be 
equally elementary that this is hardly the time to start draining these waters 
away. 

The measures before you are familiar ones. They provide for the diversion 
of 1,000 eubie feet of water per second from Lake Michigan into the Chicago 
sanitary system. However, there is one highly important aspect of these bills 
which would make the consequences of the measure even more serious than has 
been contemplated. 

Representatives of the power authority will demonstrate to You that the 
effect of any diversion at Chicago begun this year will be several times as great 
as the effect contemplated by the Corps of Engineers when they studied the 
question in 1956. If the diversion contemplated by this bill were made perma- 
nent, the total financial loss at powerplants in New York and Ontario and Que. 
bee will be at least $75 million over the period of the power authority’s license, 

But even this is a conservative estimate because it is based on the assump. 
tion, also used by the Corps of Engineers, that there would be a steady diver- 
sion of 1,000 extra cubic feet per second at Chicago throughout the year. Ae- 
tually, under the provisions of section 1, it is quite plain that the diversion 
would not be uniform. 

Under section 1 (1) it is provided that Chicago may divert as much as 5,000 
cubic feet per second at any time provided the average is only 1,000; and under 
section 1 (8) it is provided that the Secretary of the Army shall not allow any 
water to be diverted during times of flood in the rivers in downstate Illinois. 
Unfortunately, the maximum effect of any diversion at Chicago is experienced at 
Niagara almost precisely 3 years after the diversion. 

Thus, the diversion at Chicago will be at its lowest during the flood season 
and will then have the least effect at Niagara when the flow is above average. 
The diversion at Chicago will be at its maximum and the effect at Niagara 
will be at its maximum during the dry season when the water is most needed. 
The firm capacity of all hydroelectric plants of course is determined by the 
amount of water available at the driest time of the year. Under this bill our 
plants will be hurt most when they can least afford it. 

Furthermore, the enactment of any such bill as H. R. 2 or S. 1123 will make 
regulation of lake levels by the International Joint Commission extremely diffi- 
cult. On July 14, 1958, after years of study, the International Joint Commis- 
sion approved the plan of regulation of Lake Ontario and St. Lawrence River, 
prepared and recommended by the International St. Lawrence River Board of 
Control. This plan takes into account certain criteria relative to upstream 
interests of Lake Ontario and the St. Lawrence River in United States and 
Canada, as well as downstream interests in the St. Lawrence River, Lake St. 
Louis, Lake St. Francis: and Montreal Harbor One of the most difficult ceri- 
teria was the one laid down by the Interaational Joint Commission that the 
levels of Lake Ontario must be controlled, during the navigation season, be- 
tween 244.0 and 248.0, as near as may be. 

If diversion of water at Chicago is permitted, under the terms as now pro- 
posed, it will be most difficult if not indeed impossible to maintain the levels 
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of Lake Ontario at the low elevation of 244.0 during periods of low water on 
the Great Lakes. This will be most detrimental to navigation interests on 
Lake Ontario, the Welland Canal and Lake Erie The United States and Canada 
have spent millions of dollars in developing navigation channels and con- 
structing the Iroquois Dam based on the low elevation of 244.0 on Lake On- 
tario. The Great Lakes are now at a relatively low level. Any further diver- 
sion will place the entire navigation system in serious jeopardy. 

I ask that the committee recommend disapproval of H. R. 2 and 8S. 1123 and 
any similar measure. 

Signed, “Averell Harriman.” 

Thank you, sir. 
Senator Kerr. Thank you, Mr. MeMorran. 
Mr. John R. Davison. 


STATEMENT OF ROBERT MOSES, CHAIRMAN, POWER AUTHORITY, 
STATE OF NEW YORK, PRESENTED BY JOHN R. DAVISON, NEW 
YORK POWER AUTHORITY REPRESENTATIVE 


Mr. Davison. Mr. Chairman, I appear here in behalf of Robert 
Moses, chairman of the New York Power Authority of the State of 
New York. 

I have submitted a prepared statement. I want to call your atten- 
tion to our eight basic objections to the bill and then to certain statis- 
tics in the statement. I will not take the time of the committee to go 
through the whole statement. 

Senator Kerr. Very well, that will be included in the record. 

Davison. We oppose. these bills because : 

The additional diversion of water from Lake Michigan to the 
Illinois River would cost the Power Authority of the State of New 
York millions of dollars by reducing the amount of water available at 
its Niagara and St. Lawrence projects and thus reducing the revenues 
derived from the development of hydroelectric power. These reve- 
nues are needed to pay off bonds sold for the financing of the projects 
to prudent private investors without State or Federal credit. 

The St. Lawrence project has been built with about $350 million 
so borrowed. The Niagara project is being built. We have already 
let approximately $400 million of construction contracts and have 
borrowed $100 million from banks, preliminary to the sale of $700 
million in bonds again without Federal or State credit to prudent 
private investors. All this has been done with the understanding 
that we would utilize all the waters of the Niagara and St. Lawrence 
Rivers available for the development of power in the United States. 
In the end, the loss in revenues due to the additional diversion would 
be bor ne by the power users. 

The additional diversion would similarly cost our partner, the 
De wéeictric Power Commission of Ontario, with which we share 
waters of the Ni: agara and St. Lawrence and equally shared the cost 
of building the St. Lawrence project, millions of dollars. It would 
also cost the Hydroelectric Power Commission of Quebec which uses 
the St. Lawrence waters downstream from the International Rapids 
section, a tremendous amount of money. 

. By unilaterally authorizing the diversion, the bills would cause 
the United States to abrogate the 1909 Boundary Waters Treaty 
under which the St. Lawrence project has been built, and would vio- 
late at least the spirit of the 1950 treaty with C ‘anada under which 
the United States and Canadian Niagara projects are built. 
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4. Such unilateral action on the part of the United States would 
undoubtedly cause Canada to demand that the entire diminution in 
the amount of water available for power purposes on the Niagara and 
throughout the whole St. Lawrence River be charged to the United 
States and thus to the power authority and its customers. 

5. Such unilateral action would cause Canada to take similar uni- 
lateral action to the detriment of the United States, for example, on 
~ Columbia River. 

The advantage which the Sanitary District of Chicago would 
in from the increased diversion by cutting down on the money 
needed to be expended for sewage treatment and by increasing reve- 
nues from its small power project does not c ompare to the tremendous 
losses incurred by the power authority, the Canadian power entities, 
and others injured by the diversion along the Great Lakes-St. Law- 
rence Waterway. 

The stated purpose of the bills—providing a basis for a study— 
ae not constitute even a plausible justification for their enactment. 
All the studies that are needed have been made. The effects of such 
additional diversion are well known. The losses downstream are 
subject to mathematical computation. No advantage to the sanitary 
district and the Illinois Waterway which a study would demonstrate 
could possibly justify the diversion. 

8. As the ete Court indicated in Sanitary “ere v. U nited 
States (266 U. 405, 425): Wésconsin v. Illinois, ( 78 U. S. 367; 
2981 U.S. 179), Tes re is serious doubt as to the eas ast onatice of 
legislation allowing increased diversion for the sole benefit of the 
sanitary district. 

Assurances were made to investors in St. Lawrence bonds that the 
power authority had a right to use half of the entire flow of the St. 
Lawrence River for power purposes and the investors relied upon 
these assurances in buying our bonds. Any diminution in the amount 
of water available would reduce the revenue available to pay off the 
bonds. The rates for the sale of power to cover costs of financing, 
operation and maintenance have been fixed on the basis of anticipated 
power generation resulting from historical streamflows. 

People putting up money for the Niagara project can rely only 
upon the revenue from the project and the character of the people 
running it. Public Law 85-159 of this Congress mandated us to build 
a plant big enough to use all of the waters of the Niagara River made 
available to the United States for power de velopment under the 1950 
treaty and we are proceeding to do so. We have let construction con- 
tracts and borrowed from b: anks preliminary to the issuance of bonds, 
with the understanding that we could ut ilize all of this water. 

For Congress to reduce the water available and the revenues would 
be a breach of faith not only with Canada on the basis of the 1950 
treaty, but also with the power authority which has accepted a Niag- 
ara license under the 1957 statute and has irrevocably committed itself 
under it. 

While these bills authorize additional diversion for a 3-year period 
only, the purpose of the Sanitary District of Chicago to have such 
diversion made permanent is plain. It undoubtedly will bring great 
pressure to bear to have this done. History shows that once a level of 
water use is established, it cannot be reduced without many claims of 
hardship. 
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Canada will undoubtedly demand that the entire loss in power pro- 
duction whether temporary or permanent be imposed on the power 
authority. 

The following tables show the losses to the power authority under 
various contingenc ies. They also show that the estimates of power 
losses in the report of the Chief of Engineers and the report of the 
division engineer of the Corps of Engineers, now before this commit- 
tee, are far too low. These ne are respectively entitled “Effects 
of Additional Diversion of Water from Lake Michigan at Chicago” 
and “Effect on Great Lakes and St. Lawrence River of an Increase 
of 1,000 Cubic Feet Per Second in Diversion at Chicago” and are 
printed as Senate Document No. 28, 85th Congress, 1st session. 


Taste I.—Loss of energy, capacity, and revenue from “temporary” diversion 
of 1,000 cubic feet per second for 3 years—Authority’s Niagara and St. 
Lawrence plants 


Actual IS. Doe. No. 28 


Energy (1,000 kilowatt-hours 
Niagara » s 219, O78 
St. Lawrence 80, 272 


5, 853 
, 787 


| 
| 
| 
| 
| 
| 


Total - 300, 250 . 640 
Cost (per 1,000 kilowatt-hours) / $2. 67 $2. 87 
Revenue loss : - $801, 667 $426, 597 


Capacity (kilowatt-months) 

Niagara = 2 358, 737 

St. Lawrence Z 4 107, 800 

Total 466, 537 

Cost $1. 00 

Revenue loss $466, 537 | 
Total revenue loss to Authority if Canada accepts }4 of loss $1, 268, 204 $426, 597 
Total revenue loss to Authority if Canada does not accept 44 of loss-. $2, 536, 408 (5) 


1 Under St. Lawrence contracts already executed and Niagara contracts now being negotiated, authority 
will rece ive $1 for each kilowatt of capacity delivered in each month. If extra diversion at Chicago is per- 
mitted, capacity revenue loss to authority at Niagara will reach a maximum of $9,536 in December 1961 
and g rdually decrease almost to zero in Aug” st 1976. Capacity revenue loss to authority at St. Lawrence 
will reach a maximum of $2,045 in March 1962 and will gradually decrease almost to zero in August 1976, 
The fig’ res shown represent the sum of monthly losses from the time sufficient generators are in operation 
to use all available water until the effect of the extra diversion is dissipated. 

2 At 70 percent load factor. 

* Not stated 

4 At 85 percent load factor, 

§ Not considered. 


TasLe Il.—Loss of energy, capacity, and revenue from permanent diversion of 
1,000 cubic feet per second—Authority’s Niagara and St. Lawrence plants 


Actual 8. Doe. No. 28 


Annual energy loss (1,000 kilowatt-hours per year): 
Niagara 96, 426 96, 426 
St. Lawrence 27, 000 27, 000 


Total 23, 426 123, 426 
Cost (per 1,000 kilowatt-hours) $2.6 $2. 87 
Revenue loss $329, 5 $354, 233 


Annual capacity loss (kilowatt-year 
Niagara 16, 500 11, 000 
St. Lawrence 3, 623 3, O80 


Total 20, 123 14, O80 

Cost (kilowatt-year) $12 | 0 

Revenue loss $241, 476 | 0 

Total annual revenue loss if Canada accepts 14 of loss $571, 023 $354, 233 
Total annual revenue loss if Canada does not accept % of loss $1, 142, 046 (4) 
Total revenue loss during term of licenses if Canada accepts 44 of loss $25, 700, 000 (1) 
Total revenue loss during term of licenses if Canada does not accept % of loss $51, 400, 000 Q) 


1 Not considered. 
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Taste III.—Hrroneous assumptions in 8. Doc. No. 28 





| ‘ 
8S. Doc. No. 28 | Correction 








| 
RN LR LE Ee a July 1, 1958....| Feb. 1, 1958, 


sion and (7) date when all water can be used at St. Lawrence. 
. Effect of diversion experienced after St. Lawrence plant could use all 
water, 


1 

of PS ee eh ae wccce| CULT 2, 2008....| Nov. 1, 1960, 
3. Beginning ee ie is Kk hd odd aeebinas wb edabende cbse | July 1, 1957- | Sept. 1, 1958 
a, 2 ee ae EE OU SUR en cee nneece Aug. 1, 1963 _ Aug. 1, 1961, 
5. Effect of diversion already experienced between (3) beginning of diver- 73.7 adem l 27.1 percent 

sion and (4) date when all water can be used at Niagara. 

6. Effect of diversion experienced after Niagara plant could use all water_..| 26.3 percent...| 72. 9 percent, 
7. St. Lawrence project able to use aj] available water ---_- Oct. 1, 1959_._.| Sept. 1, 1959 
8. Effect of diversion already experienced between (3) beginning of diver- | 11.3 percent.._| 1.3 percent. 
y 


88.7 percent...| 98.7 percent 





Table III shows the principle assumptions relied upon by the Corps 
of Engineers in their report of January 1, 1957, which was the basis 
of Senate Document No. 28, which are now out of date. At the hear- 
ing we will submit up-to-date tables to replace the obsolete ones con- 
tained in Senate Document No. 28. 

The Corps of Engineers, in their 1957 report, said that the losses 
in capacity resulting from either a permanent or temporary diversion 
should not be evaluated because “the loss is not of sufficient magnitude | 
to warrant replacement.” ) 

While it is true that a new plant would not be built specifically to 
replace the lost kilowatts, steam kilowatts would have to be used in- 
stead of the hy droelectric power which would have been produced, 
and the power authority and other agencies would lose revenue. The | 
power authority’s marketing arrangements—already concluded on 
the St. Lawrence and now being negotiated for Niagara—provide 
revenue for virtually all the firm “kilowatts produced in any month. | 

This means that for every lost kilowatt in any month— 

(1) The authority will lose $1 of revenue ; 

(2) The lost revenues will have to be made up by the power 
authority’s customers; 

(3) The lost kilowatts will have to be purchased by the power 
authority’s customers from private utilities at a substantially 
higher cost. 

In a brief dated May 1, 1957, for the Secretary of State for Ex- | 
ternal Affairs of Canada, copies of which have been submitted to the } 
committee, Hydro- Electric Power Commission of Ontario, our part- | 
ner, stated: 


* * * that if the proposed temporary increase in Chicago diversion is author- 
ized, Ontario Hydro would lose at least 144,116,000 kilowatt-hours power genera- 
tion valued at $456,850 and probably as much as 205,310,000 kilowatt-hours 
valued at $650,800. If the increased diversion should be made permanent then 
zach year Ontario Hydro would lose 112,936,000 kilowatt-hours of energy and 
14,080 kilowatts of capacity, valued at $561,200. As may be seen from the tables, 
very substantial losses in power generation also would be incurred by Hydro 
Quebec * * * 


Since Ontario Hydro’s brief was written early in 1957, it assumed | 
that extra diversion would begin in 1957 and that extra water would be 
available from the United States share until 1963. Thus the figures 
given are at least 10 percent too low. 
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These bills would, in effect, abrogate the Boundary Waters Treaty 
of 1909. Article LIL of this treaty provides: 


It is agreed that, in addition to the uses, obstructions, and diversions here- 
tofore permitted or hereafter provided for by special agreement between the 
Parties, hereto, no further or other uses or obstructions or diversions, whether 
temporary or permanent, of boundary waters on either side of the line, affecting 
the natural level or flow of boundary waters on the other side of the line, shall 
be made except by authority of the United States or the Dominion of Canada 
within their respective jurisdictions and with the approval, as hereinafter pro- 
vided, of a joint commission, to be known as the International Joint Commission. 

The foregoing provisions are not intended to limit or interfere with the ex- 
isting rights of the Government of the United States on the one side and the 
Government of the Dominion of Canada on the other, to undertake and carry 
on governmental works in boundary waters for the deepening of channels, the 
construction of breakwaters, the improvement of harbors, and other Govern- 
ment works for the benefit of commerce and navigation, provided that such 
works are wholly on its own side of the line and do not materially affect the 
level or flow of the boundary waters on the other, nor are such provisions in- 
tended to interfere with the ordinary use of such waters for domestic and 
sanitary purposes. 


Article VIII of the treaty provides in part: 


This International Joint Commission shall have jurisdiction over and shall 
pass upon all cases involving the use or obstruction or diversion of the waters 
with respect to which under articles III and IV of this treaty the approval 
of this Commission is required, and in passing upon such cases the Commission 
shall be governed by the following rules or principles which are adopted by the 
High Contracting Parties for this purpose: 

The High Contracting Parties shall have, each on its own side of the bound- 
ary, equal and similar rights in the use of the waters hereinbefore defined as 
boundary waters: 

* ok * of * * Ed 


The requirement for an equal division may in the discretion of the Commis- 
sion be suspended in cases of temporary diversions along boundary waters at 
points where such equal division cannot be made advantageously on account of 
jocal conditions, and where such diversion does not diminish elsewhere the 
amount available for use on the other side. 


Even if it should be determined that such an additional diversion 
at, Chicago is not covered by these particles of the treaty, it would 
violate article II of the treaty. Article Il of the treaty provides: 


Each of the High Contracting Parties reserved to itself er to the several 
State governments on the one side and the Dominion or Provincial Govern- 
ments on the other as the case may be, subject to any treaty provisions now ex- 
isting with respect thereto, the exclusive jurisdiction and control over the use 
and diversion, whether temporary or permanent, of all waters on its own side 
of the line which in their natural channels would flow across the boundary or 
into boundary waters; but it is agreed that any interference with or diversion 
from their natural channel of such waters on either side of the boundary, re- 
sulting in any injury on the other side of the boundary, shall give rise to the 
same rights and entitle the injured parties to the same legal remedies as if such 
injury took place in the country where such diversion or interference occurs; 
but this provision shall not apply to cases already existing or to cases expressly 
covered by special agreement between the parties hereto. 

It is understood, however, that neither of the High Contracting Parties in- 
tends by the foregoing provision to surrender any right, which it may have, to 
object to any interference with or diversions of waters on the other side of the 
boundary the effect of which would be productive of material injuiry to the 
navigation interests on its own side of the boundary. 


Further, since such an additional diversion would be a question or 
matter “of difference” arising between the United States and Canada 
“involving the rights, obligations, or interests of either in relation 
to the other or to the inhabitants of the other, along the common 
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frontier between the United States and the Dominion of Canada,” 
the question of its effect is one which should be referred to the Inter- 
national Joint Commission for examination and report upon request 
of the Government of the United States under article IX of the 1909 
treaty. 

While these bills would not violate the terms of the 1950 treaty with 
Canada concerning Niagara River water diversion they are contrary 
to the spirit of that treaty. That treaty contains no provision sane- 
tioning large diversions from the Great Lakes system but does con- 
tain a special provision in respect to water diverted into the Great 
Lakes system through the Long Lac-Ogoki Works. This clearly 
indicates that it was the intention of Canada and the United States 
that neither would otherwise divert water so as to change the natural 
drainage of the Great Lakes system. 

Canada, in its note of Februar y 13, 1956, the Province of Ontario 
in its brief of May 6, 1957, and the Hydro- Electric Power Commission 
of Ontario in its brief of May 1, 1957, have vigorously protested such 
unwarranted increase in diversion at ¢ thicago. Since Canada would 
derive no benefit from the Chicago diversion it would not be willing 
to share the loss in power production and undoubtedly would seek 
to have the total loss of power production imposed upon the power 
authority’s plants at Niagara and St. Lawrence. 

Canada would use any additional diversion at Chicago as a basis 
for urging that it aes. the full benefit of the diversion into the 
natural drainage of the Great Lakes system through the existing 
Long Lac-Ogoki Works, not only at Niagara as provided in article 
3 of the 1950 treaty, but also at St. Lawrence, despite prior under- 
standings that power production at St. Lawrence would be shared 
equally. This has already been suggested by the Chairman of the 
Canadian Section of the International Joint Commission. (See the 
excerpt from the minutes of the meeting of the International Joint 
Commission in Montreal on Monday, July 14, 1958, which will be 
submitted herewith. ) 

Canada also would use any additional increase in diversion at Chi- 
cago as the basis for claiming that it is entitled to make greater di- 
versions from the Columbia River system. (See report of the Great 
Lakes Commission dated May 14, 1957.) 

The sanitary district began diverting 3,000 cubic feet per second 
of water from Lake Michigan into the Ilinois Waterway in 1900, 
Gradually this diversion inc sreased until it was diverting 10,000 cubic 
feet per second in 1928. 

Except for 1,500 cubic feet per second needed for navigation and 
domestic pumpage of approximately 1,600 cubic feet per second, this 
diversion was solely for sanitary and power purposes. The Supreme 
Court decree of April 21, 1930, required the sanitary district to stop 
such excessive diversion and to construct sewage-treatment plants to 
solve its sanitation problem. Since that time, the sanitary district 
has continuously sought to increase the amount of diversion so as to 
effect savings in the cost of sewage treatment and to increase its in- 
come from the generation of hydroelectric energy at its plant at Lock- 
port on the Illinois Waterway. So far it has ‘had no success in pro- 
curing either statutory or judicial approval of an extended additional 
diversion. 
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There are two ways of solving the sanitary district’s problem : 

(1) Additional treatment measures by means of chlorination 
and aeration as proposed by the United States Department of 
Health, Education, and W reltare in its report of April 29, 1957. 
This would cost the sanitary district between three- -quarters of 
a million and a million and one-half dollars annually ; 

(2) By increasing the diversion of water from Lake Michi- 
gan as proposed in H. R. 2 and S. 1123. This would cost the 
navigation and power users and their customers tens of millions 
of dollars annually. We are informed that either method would 
be equally effective. 

There is no need for a study of the effect of an increase in the di- 
version at Chicago. The effect of such an increase has alre: uly been 
studied. Your committee has before it the results of the study in the 
report of the Chief of Engineers and the report of the division en- 
gineer of the Corps of Engineers (S. Doc. No. 28, 85th Cong., Ist 
sess) 

Those reports show the effects of such an increased diversion on the 
levels of the lakes and the flows of the connecting rivers. They dem- 
onstrate the losses which would occur in connection with navigation, 
power development and use of shore property. 

Further study would not change the conclusion in those reports that 
an increase in the diversion at Chicago would adversely affect the 
levels of the lakes, the flows of the connecting rivers, hamper naviga- 
tion and reduce power output on the Great Lakes-St. Lawrence River 
system with no attendant benefit to navigation in the Illinois Water- 
way and the further conclusion that the only benefit derived would 
be to save the sanitary district the expense of proper sewage treat- 
ment and to increase somewhat its income from the generation of 
hyelroe lectric energy at its plant at Lockport on the Illinois Water- 
way (S. Doc. No. 28, supra, pp. V, VI, VII, VII, 49-55 

ae study would only confirm what we have here shown, the 
estimates in those reports of power losses do not give the true picture 
and do not include estimates of all the losses which would occur, par- 
ticularly those which Hydro Quebec would suffer. 

The sole reason for requiring the power authority, the power enti- 
ties of Canada and their customers to bear such losses is to benefit 
the Sanitary District of Chicago. The sanitary condition in the 
Illinois Waterway has been for years a local problem which the 
sanitary district has sought to solve by saddling on others the expense 
of its solution. 

Your committee in considering whether to recommend passage of 
H. R.2 or S. 1123 has before it two issues : 

(1) “Should the sanitary district be enriched at the much greater 
expense of all other interests in the Great Lakes-St. Lawrence 
system ¢ 

(2) Has Congress the power under the Constitution to effect such 
enrichment ? 

The Supreme Court of the United States has determined that 
diversion of water from Lake Michigan for the purpose of diluting 
and carrying away the sewage of C hicago was illegal and it has indi- 
cated that it is not within the power of Congress to authorize diver- 
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sion for such purpose (Sanitary District v. United States, 266 U.S, 
405, 425; Wisconsin v. Illinois, 278 U. S. 367; 281 U.S. 179). 

There’ is, therefore, a serious question as to whether Congress has 
the constitutional power to enact either of these bills bec cause, as 
Senate Document No. 28 shows, these bills would not aid navigation, 
could only be detrimental to it "and would only be in aid of diluting 
and carrying away the sewage of the sanitary district. (See pp. V I, 
VII, Vil, 49-5: 5.) 

Even if Congress has the power to authorize such an increase in 
diversion of w ater from Lake Michigan, and thus adversely affect 
the natural level or flow of boundary waters solely for the benefit 
of the sanitary district, it should not do so. 

The sanitary district should be — to solve its own sanitary 
problem the way other cities on the Great Lakes have solved theirs, 
It should not be allowed to deprive Beirhelieain people of their 
rights. This is the effect of the decisions of the United States 
Supreme Court (Sanitary District of eee s ’. United States, 266 
U. S. 405: Wisconsin v. Illinois, 278 U.S. 367: 981 U. S. 179: 311 
U.S. 107; 340 U.S. 858; 352 U.S. 945, 947, 983). 

We ask the committee to recommend to the Senate disapproval of 
these bills. 

(The brief and excerpt referred to are as follows :) 


BRIEF BY THE Hypro-ELEcTRIC POWER COMMISSION OF ONTARIO RESPECTING A 
PROPOSED INCREASE IN THE DIVERSION OF LAKE MICHIGAN WATERS AT CHICAGO 


(By James 8. Duncan, chairman) 
1. PURPOSE OF BRIEF 


In a letter dated April 9, 1957, from Hon. L. B. Pearson, Secretary of State 
for External Affairs, to Hon. Leslie M. Frost, Premier of the Province of On- 
tario, information was given with respect to proposed legislation in the United 
States which would authorize the State of Illinois and the Sanitary District of 
Chicago, to test, on a 3-year basis, the effect of increasing the diversion of Lake 
Michigan waters at Chicago by 1,000 cubic feet per second. In view of the im- 
portant effects of such an increased diversion on power generation at Niagara 
Falls and on the St. Lawrence River at the generating stations of the Hydro- 
Electric Power Commission of Ontario, the Premier of the Province of Ontario 
has requested that this Commission prepare a brief on this subject. The brief 
by this Commission will be largely confined to the effects on power generation 
of the increased diversion, and it is understood that another brief by the 
Province of Ontario will deal in a comprehensive manner with its effect on 
Provincial interests. 

2. CHICAGO DIVERSION 


Water is diverted from Lake Michigan for two purposes—domestic pumpage 
and sewage dilution in the Chicago sanitary and ship canal. The diverted 
water flows south in the canal and enters the Mississippi River watershed by 
way of the Illinois Waterway. The Chicago diversion commenced in 1900, 
and gradually increased from 3,000 cubic feet per second in 1900 to 10,000 cubic 
feet per second in 1928. A decree of the United States Supreme Court in 1930, 
however, provided for a gradual reduction in the diversion and that after 
1938, the sewage dilution must be limited to 1,500 cubic feet per second in addi- 
tion to domestic pumpage. From 1939 to date domestic pumpage has averaged 
about 1,600 cubic feet per second and sewage dilution to 1,500 cubic feet per 
second, giving an average total diversion of 3,100 cubic feet per second. On 
December 17, 1956, in view of an emergency in navigation in the Mississippl 
River, the United States Supreme Court issued a decree authorizing a tem- 
porary diversion of 8,500 cubic feet per second plus domestic pumpage for a 
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period of 46 days. It is now proposed that authority be given the State of Illi- 
nois and the Sanitary District of Chicago, to test, on a 3-year basis, the ef- 
fect of increasing the diversion at Chicago by 1,000 cubic feet per second. It is 
felt that should such an increase be authorized, efforts undoubtedly will be 
made to make the additional diversion permanent or even to increase it. 


3. EFFECT ON POWER GENERATION OF INCREASED DIVERSION 


In a report by the Corps of Engineers, United States Army, dated January 
1957 and entitled “Effect on Great Lakes and St. Lawrence River of an Increase 
of 1,000 Cubic Feet Per Second in the Diversion of Chicago,” the effect on power 
generation of both a 3-year and a permanent increase in diversion was computed 
for both existing and proposed plants. These computations of power loss at 
Niagara and on the St. Lawrence have been checked by this Commission and 
general agreement was found except for Ontario Hydro power losses at Niagara 
where considerably greater losses were found during the temporary diversion, 
and somewhat lesser losses during the permanent diversion. 

Tabulated below are the computed losses in power at Niagara and at the St. 
Lawrence for both Ontario Hydro and the Power Authority of the State of New 
York. Losses to Quebec Hydro are also tabulated. Ontario Hydro power loss 
figures are used where these are different than those in the Corps of Engineers 
report. Monetary values have been assigned to Ontario Hydro’s power losses, 
on the basis of replacement energy costs of 3.17 mills per kilowatt-hour and 
replacement capacity costs of $14.43 per kilowatt. 


A. Effect on power generation of a temporary 8-year increase in diversion of 
1,000 cubic feet per second 

As the effects of a temporary diversion exist for a definite period of years and 
then disappear, the effects on power generation must be based on the plants that 
will be in operation during this period. On the basis that the plants in operation 
will be those now existing, those under construction, and those proposed, the 
computed power losses due to the temporary diversion are given in table I below. 
It should be noted that in this brief it is assumed that the proposed Lewiston 
plant at Niagara will be developed by the Power Authority of the State of New 
York. 


TaBLE I1.—Temporary 3-year increase in diversion existing, under construction, 
and proposed plants in operation 








Total energy loss (kilowatt-hours) | Value of 
Power entity soeica sieciaaeibcinadadksi aac aee total 
energy 
Niagara St. Lawrence Total loss 


Ontario Hydro 136, 126, 000 69, 184, 000 205, 310, 000 
Power Authority of the State of New York 78, 236, 000 76, 065, 000 154, 301, 000 
Hydro Quebec 123, 133, 000 








On the basis that the proposed plants, that is, those at Lewiston and Lachine, 
will not be in operation during this period, then the power losses would be some- 
what reduced, the computed losses being given below in table II. 


TasLe II1.—Temporary 8-year increase in diversion existing and under construc- 
tion plants only in operation 


Total energy loss (kilowatt-hours) Value of 
total 
energy 
Total loss 


Power entity 








Ontario Hydro 
Power Authority of the State of New York 
Hydro Quebec wie 


} 

74,932,000 | 69, 184,000 144, 116, 000 $456, 850 

__-| 76,065,000 |_- Sowtcs 
122, 568,000 |..---__- Libba dadedied 


oe Niagara | St. Lawrence 
| 
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B. Effect on power generation of a permanent increase in diversion of 1,000 
cubic feet per second 

As a permanent increase in diversion will continue indefinitely, all plants 
existing, under construction, and proposed are assumed to be in operation. For 
the temporary diversion, the total loss in power generation can be computed and 
evaluated. For the permanent diversion, the figures obtained are annual loss in 
power generation, and they are evaluated on an annual basis. In table III 
below is given the computed loss in power generation for a permanent increase 
in diversion. 
















TABLE III.—Permanent increase in diversion existing, under construction, and 
proposed plants in operation 


Annual energy loss, kilowatt-hours Peak capacity loss, 
kilowatts 
Power entity 









Niagara 





St. Law- Total Niagara! St. Law- 
rence , rence 


Ontario Hydro ! 85, 936,000 | 27,000, 000 112, 936,000 | 11,000 3, 080 14, 080 
Power Authority of the State of New | 

York ~--------------| 96, 426,000 | 27,000, 000 123, 426,000 | 11,000 3, 080 14, 080 
Hydro, Quebec $ as : 56, 293, 000 |_- ee tes 8, 600 












1 Annual value of power lass for Ontario Hydro, $561, 200. 





4. CONCLU 





SIONS 


From the above tables it may be noted that if the proposed temporary increase 
in Chicago diversion is authorized, Ontario Hydro would lose at least 144,116,000 
kilowatt-hours power generation valued at $456,850 and probably as much as 
205,310,000 kilowatt-hours valued at $650,800. If the increased diversion should 
be made permanent then each year Ontario Hydro would lose 112,936,000 kilo- 
watt-hours of energy and 14,080 kilowatts of capacity, valued at $561,200. As 
may be seen from the tables, very substantial losses in power generation also 
would be incurred by Hydro Quebec and by the power authority of the State of 
New York. It is not possible to compensate for the increased diversion at 
Chicago by diverting additional flow into Lake Superior by way of Long Lake 
and Ogoki diversions, as all flow that can be so diverted is being diverted. In 
view of these substantial power losses, it is urged that strong representation 
be made against this increased diversion of Great Lakes water into the Missis- 
sippi watershed. 

























EXCERPT FROM THE MINUTES OF THE MEETING OF THE INTERNATIONAI 


COMMISSION IN MONTREAL, CANADA, JULY 14, 1958 


JOINT 






















The CHAIRMAN. We pass now to a subject which I indicated I thought we would 
have to take up, and I believe we can deal with this matter fairly briefly. 

It is very evident, I think, from the brief remarks that have been made in the 
coourse of our proceedings this morning and this afternoon that one of the 
matters on which we have to arrive at conclusions is the allocation of the river 
flows which are available to the respective power entities. 

Now, I am coming right down to brass tacks on it. I see no particular diffi- 
culty in the allocation of the ordinary boundary waterflow as we have defined 
it in the order. There is normally an equal division of flows of boundary 
waters. Where we are in difficulty, and we have not been able to obtain a clear 
understanding of the position apparently, is in relation to the flows that are 
added from the Hudson Bay watershed into the St. Lawrence. Before we can 
get operating agreements between the power companies for their cooperation and 
all the arrangements that have to go on between them we must have a clear 
understanding of those matters. 

Now, I am not sure how my colleagues will wish to approach that. My 
own feeling about it is that it is a subject on which the decision is essentially 
one for governments, and I think that we should direct a letter to the govern- 
ments, as we have on several other matters, because we know that down the 
years the ownership of these flows has been carefully discussed and we should 
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ask them what their conclusions and decisions are so that the Commission may 
know how to carry on from there. What I propose to my colleagues is that 
we should draft a letter in similar terms to the two goevrnments and that we 
should ask that question, as to what is the disposition below the Niagara of 
the flows which have been added to the boundary waters of the St. Lawrence 
system. 

“Mr. Weser. Mr. Chairman, it would seem to me that all the way through in 
the handling of the St. Lawrence power budget application the Commission 
has been proceeding on the basis that it was dealing with an application for 
the use of the water that was available as of the time of the application and 
that it would deal with those waters in accordance with the principles set out 
in the treaty, which calls for equal use of boundary waters such as we have 
here in the St. Lawrence. 

It would strike me that if there is any question as to how to divide these 
waters that it is not necessarily appropriate for the Commission as such to 
raise the question. Perhaps it would be more appropriate for either one of 
the entities, or either one of the governments, to raise the question with the 
other government. I am not trying to say that there is not a problem, but 
what I am trying to say is that I do not think it is necessarily a problem for 
the Commission at all. 

Mr. McWuorrer. Mr. Chairman, exactly the same thought occurred to me 
as to where such a suggestion should originate. If it should be made at all 
it would not occur to me that it would be appropriate for this Commission to 
raise it. If Canada has any expressions about it, it would be entirely in order 
for it to raise that question with the United States Government; but I should 
not think this Commission should presume to take the matter up with the two 
governments. 

I do not mean by that, Mr. Chairman, that it would not be entirely proper 
for you to make suggestions to your own governments, but I doubt very much 
whether this Commission should presume to do that. 

Mr. DANSEREAU. I think it is our duty to give the information to our own 
Governments that this situation exists. They may disregard it altogether if 
they do not have the information. 

Mr. McWuorter. Of course, our two governments know all about it because 
the two governments agreed on this Ogaki and Longlac diversion into Lake 
Superior. We had always supposed that the water north of Barnhart Island 
would be divided equally between the two power entities, after making allowance 
for the needs of navigation. 

The CHAIRMAN. Mr. McWhorter, I think I would like to correct that state- 
ment. If you will look at the staff opinion furnished by the Federal Power 
Commission in respect to this matter you will note that the Ogaki-Longlac 
diversion was taken up and the flow of 5,000 feet was stated by the Federal 
Power Commission to be not available to PASNY. We were well aware of that 
statement, and we have never worried about it and have assumed, and I am 
sure that our power authority has assumed also, because I have been at them 
about it on several occasions and have said that I have no doubt whatever that 
this same arrangement as was made at Niagara must have been fully contem- 
plated and understood that in due course when we came around to take it up in 
the Commission, or wherever we have to take it up, that it would be legislated 
in that way. I regard that opinion by the Federal Power Commission as being 
definitive. 

Mr. McWhorter. We will take a look at that opinion. 

You will remember, Mr. Chairman, that agreement to permit this diversion 
into Lake Superior was a wartime emergency agreement and was not indicated 
to be permanent at the time. The only thing which gives it any standing now 
is what is said in the agreement of 1950, the treaty of 1950. 

The CHAIRMAN. I am also aware, Mr. McWhorter, that in every treaty from 
1932 onward there is a clause recognizing the right of a State that puts water 
into these boundary waters to have these boundary waters throughout. The 
treaty of 1932 has a definitive clause ; the treaty of 1941 has a definitive clause: the 
treaty of 1950 makes it very clear that waters added to the flow are not part 
of boundary waters, they are in a special category of their own. 

We have been dealing with matters, we have had a pretty complex situation 
to deal with and coordinate between 1 agency or another of our 2 countries 
over this seaway and we have been taking up the various points as we come 
to them. The time has now come, as I indicated this morning, that in order 
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to work out and get definitive the kind of operating agreements which would 
be necessary for the convenience and advantage of the power entities we must 
know precisely what the division of waters are, and in an authoritative way, 
There may be some doubt about the strictly legal position, but to my mind there 
is not a shadow of doubt about the equities that are involved. 

Mr. Cleveland? 

Mr. CLEVELAND. Mr. Chairman, I think perhaps I am inclined to agree, that 
the proper way or the best way in which to have the question raised is by 
counsel for Canada, and I would like to put the Commission on notice, shall 
we say, and that it had been assumed by the Government of Canada that the 
5,000 cubic feet per second of the Longlac-Ogaki diversion continued to be 
available to the Ontario Hydro throughout its course through the Great Lakes 
and connecting channels to the St. Lawrence. 

The question goes back, as I recall, to 1935. As I recall, there is a certain 
agreement or understanding between the Province of Ontario and the Federal 
Government concerning it; there is a treaty of 1932, which failed of ratification 
subsequently ; and the treaty of 1941, which again was not ratified, but the 
discussions took place; and there was a letter from the Secretary of State for 
the United States in 1938 confirming this understanding between the Govern- 
ments. I think there is a rather long course of understanding and agreement 
between the Canadian Government and the United States Government. It does 
not stem just from the wartime situation but was well before that. The 
action on it was precipitated by the very urgent needs of our common defense 
needs early in the war and also at the time we “stole” the water from Niagara 
during the war, and we took that water from Niagara on the United States 
side as well. 

My understanding has been, and our records indicate, that this situation has 
existed until the reality of the power dam at Barnhart has come, and now 
the actual physical division takes place. It has been our assumption that this 
understanding still exists. 

If there is any doubt on the matter I think probably it is a matter which 
should be taken up between the State Department and the Department of 
External Affairs and reported to the Commission, rather than, possibly, by 
having to be debated by the Commissioners, I think possibly that is the situation. 

The CHAIRMAN. That is exactly what I asked for. 

We have worked with these matters down through the years and sometimes 
we have jurisdiction and sometimes we do not have jurisdiction, but it does 
not affect the responsibility of getting something to work. We are in need of 
knowing just to whom the flows of the river are available and we would be 
grateful if the State Department would take that as a question and give us 
an answer to it. 

Is that all right? 

Mr. McKay. Yes. 

The CHAIRMAN. That concludes our session, then. 


Mr. Davison. We oppose these bills because (1), the additional 
diversion of water from Lake Michigan to the Illinois River would 
cost the Power Authority of the State of New York millions of dollars 
by reducing the amount of water available at its Niagara and St. 
Lawrence projects and thus reducing the revenues derived from the 
development of hydroelectric power. These revenues are needed to 
pay off bonds sold for the financing of the projects to prudent private 
investors without State or Federal credit. 

The St. Lawrence project has been built with about $350 million so 
borrowed. The Niagara project is being built. We have already let 
approximately $400 million of construction contracts and have bor- 
rowed $100 million from banks, preliminary to the sale of $700 million 
in bonds, again without Federal or State credit to prudent private 
investors. 

All this has been done with the understanding that we would utilize 
all the waters of the Niagara and St. Lawrence Rivers available for 
the development of power in the United States. In the end, the loss 
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in revenues due to the additional diversion would be borne by the 
pow er users. 

2) The additional diversion would similarly cost our partner, the 
Hydro-E lectric Power Commission of Ontario, with which we share 
waters of the Niagara and St. Lawrence and equally shared the cost of 
building the St. Lawrence project, millions of dollars. It would also 
cost the Hydro-Electric Power Commission of Quebec which uses the 
St. Lawrence waters downstream from the International Rapids sec- 
tion, a tremendous amount of money. 

(3) By unilaterally : authorizing the diversion, the bills would cause 
the United States to abrogate the 1909 Bound: iry Waters Treaty under 
which the St. Lawrence project has been built, and would violate at 
least the spirit of the 1950 treaty with Canada under which the United 
States and Canadian Niagara projects are built. 

(4) Such unilateral action on the part of the United States would 
undoubtedly cause Canada to demand that the entire diminution in 
the amount of water available for power purposes on the Niagara and 
throughout the whole St. Lawrence River be charged to the United 
States and thus to the power authority and its customers. 

(5) Such unilateral action would cause Canada to take similar uni- 
lateral action to the detriment of the United States, that is, on the 
Columbia River. 

(6) The ¢ advantage which the Sanitary District of Chicago would 
derive from the increased diversion by cutting down on the money 
needed to be expended for sewage treatment and by increasing reve- 
nues from its small power project does not compare to the tr emendous 
losses incurred by the power authority, the Canadian power entities, 
and others injured by the diversion along the Great Lakes-St. Law- 
rence Waterway. 

(7) The stated purpose of the bills, providing a basis for a study, 
does not constitute even a plausible justification for their enactment. 
All the studies that are needed have been made. The effects of such 
additional diversion are well known. The losses downstream are sub- 
ject to mathematical computation. No advantage to the sanitary dis- 
trict and the Illinois Waterway which a study would demonstrate 
could possibly justify the diversion. 

(8) As the Supreme Court indicated in Sanitary District v. United 
States (266 U.S. 405, 425) ; Wisconsin v. Illinois (278 U.S. 367; 281 
U. S. 179), there is serious doubt as to the constitutionality of legis- 
lation allowi ing increased diversion for the sole benefit of the sanitary 
district. 

Now, I would like to call your attention to the tables in our 
memorandum. 

While these bills authorize additional diversion for a 3-year period 
only, the purpose of the Sanitary District of Chicago to have the 
diversion made permanent appears plain. It will undoubtedly bring 
great pressure he have this done and history shows that once a water 
level is established it is hard to reduce it. Now, Canada will un- 
doubtedly demand that the entire loss in power production, whether 
temporary or permanent, be imposed upon the power authority. 

Thus, we have to base our tables on these three contingencies, and 
that we have done. I call your attention to the first table which is 
on page 5 of our memorandum. This shows the loss of energy, 
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pacity, and revenue from “temporary” diversion of 1,000 cubic feet 
per second for 3 years—authority’s Niagara and St. Lawrence plants, 

If Canada shares the loss with us, it will amount, over the 3-year 
period, to $1,268,204. If Canada doesn’t share the loss with us, then 
it will cost the power authority $2,536,408. 

The second table shows the loss of energy, capacity, and revenue 
from permanent diversion of 1,000 cubic feet per second—authority’s 
Niagara and St. Lawrene e plants. 

Now, the annual loss to us if Canada shares the loss will be $ $571,023. 
If Canada doesn’t share the loss, it will be $1,142,046. Over the 
period of our licenses the loss to us, if Canada shares it, will be 
$25,700,000; and if Canada doesn’t share it, it will be $51,400,000. 

Reference has been made here to Senate Document No. 28. Our 
third table shows the basis for our disagreement with the facts stated 
in Senate Document 28, the main difference being that the Engineers’ 
estimates which were made in 1956 are too low, that is they anticipated 
our going into production, it was set here, 5 years, actually we will 
be in operation at Niagara in 1961. 

Power authority’s marketing arrangements already concluded on 
the St. Lawrence and now being negotiated for Niagara provided 
revenue from virtually all the firm kilowatts produced in any month. 
This means that for every lost kilowatt in any month the authority 
will lose $1 of revenue. The lost revenues will have to be made up 
by the power authority’s consumers, and the lost kilowatts will have 
to be purchased by the power authority’s customers from private 
utilities at a substantially higher cost. 

We have referred in our memorandum to the treaty provisions. 
Before that, we have also referred in our memorandum to brief of 
the Hydroelectric Power Commission of Ontario, respecting the pro- 
posed diversion of Lake Michigan’s waters at Chicago. We have 
submitted copies of that brief to the committee. We would like to 
have it made a part of the record. 

Senator Kerr. I presume you have quoted the parts that you want 
in the record ? 

Mr. Davison. Yes, I have. 

Senator Kerr. Your statement in its entirety has been made a 
part of the record. 

Mr. Davison. Thank you. 

We have referred to the treaty provisions of the 1909 treaty, which 
we think are here applicable. I will pass those by because I under- 
stand the attorney general from Wisconsin is going to discuss the 
1909 treaty. 

Now, Canada would use any additional diversion at Chicago as a 
basis for urging that it have the full benefit of the diversion into 
the natural drainage of the Great Lakes system through the existing 
Long Lac-Ogoki works, not only at Niagara as provided i in article 3 
of the 1950 ‘treaty, but also at St. Lawrence, despite prior under- 
standings that power production at St. Lawrence would be shared 
equally. This is based on the understanding that since they shared 
the production of St. Lawrence they would “share the water. 

This has already been suggested by the Chairman, General Me- 
Naughton of the International Joint Commission, and we have here 
with us and we have submitted to the committee excerpts from the 
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meeting of July 14, 1958, of the International Joint Commission in 
Montreal, and we would like to have the committee consider that 
statement by General McNaughton. 

The gist of it is that, as at Niagara so at St. Lawrence, Canada 
gets the added 5,000 cubic feet per second advantage rather than 
sharing equally the water with the power. We do ‘not think this 
claim tenable, but we bring it to your attention to show you the 
position that Canada can be expec ted to take. 

Now, we submit that there are two ways of solving the sanitary 
district’s problem : (1) additional treatment measures by means of 
chlorination and aeration as proposed by the United States Depart- 
ment of Health, Education, and Welfare in its report of April 29, 
1957. This would cost the sanitary district between three- quarters 
of a million and a million and one-half dollars annu: ally. 

(2) Increase the diversion of water from Lake Michigan as pro- 
posed in H. R. 2 and S$, 1123. This would cost the navigation and 
power users and their customers tens of millions of dollars annually 
if this diversion is made permanent. We are informed that either 
method would be equally effective. 

There is no need for a study of the effect of an increase in the 
diversion at Chicago. The effect of such an increase has already 
been studied. If however, the study has already been made, it is a 
part of the record, Senate Document 28. However, if further study 
should be considered, we think that the bill should be revised, par- 
ticularly in that the only study that the Secretary of the Army is 
called upon to make is the effects of the diversion upon the Illinois 
Waterway and on Lake Michigan. We submit that what is of great 
concern is the effect of any such diversion on the downstream inter- 
ests, particularly power and nav igation. 

As we see it, your ara in considering whether to recommend 
passage of H. R. 2 or S. 1128 or any similar measure, has before it 
two issues: 

Should the sanitary district be enriched at the much greater 
expense of all other interests in the Great Lakes-St. Lawrence system ? 

2. It should consider whether Congress has the power under the 
Constitution to bring this about. 

We respectfully submit and ask that the committee recommend to 
the Senate disapproval of these bills. 

Now, if I may, I would like to read a telegram that Mr. Moses sent 
yesterday to the President. The telegram reads as follows: 

We urge that you declare your opposition to the pending Chicago Drainage 
Diversion Act, H. R. 2—S. 1123. 

While this act is dressed up as temporary diversion for study purposes, not 
only is it a serious target against our New York needs, contractual obligations, 
and financial security, but it represents just another of those irritating, in- 
explicable attacks upon our Canadian neighbors, which inflame the very preju- 
dices which you have been trying so hard to eliminate. 

Inevitably, if such a bill is approved by you, Canada will demand that the 
entire diversion be charged to New York State and will insist that they will 
follow precedent in diverting water from the Columbia River. 


You have twice vetoed bills of this kind and we earnestly request that you 
maintain the same position now. 


It is signed by Robert Moses, chairman, Power Authority of the 
State of New York. 
Thank you, Mr. Chairman. 
29691—58——_18 
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Senator Kerr. Thank you, Mr. Davison. 

Mr. Richard Shepp, deputy attorney general of New York. 

Mr. Davison. I would also like to submit a schedule of our opera- 
tions. 

Senator Kerr. Are you talking about a timetable? 

Mr. Davison. Yes, it is. 

Senator Kerr. It is your forecast of development of your project? 

Mr. Davison. That is right, at Niagara. 

Senator Kerr. It may be included in the record. 

(The schedule follows:) 


Niagara power project, Lewiston powerplant, 167,000 kilovolt ampere 
generators, installation schedule 


[Mar. 10, 1958—Revised July 3, 1958] 








Completion dates ! Completion dates ! 
Generator No. Generator No. 
Initial oper- | Commercial Initial oper- | Commercial 

ation operation ation operation 
Oe ee a ce Oct. 1,1960 | Nov. 1, 1960 B. cack .....---.| Aug. 15, 1961 | Sept. 15, 1961 
Ddgttat attain npsasciesce | Nov, 15,1960 | Dec. 15, 1969 Dit renchboute anne Oct. 1,1961 | Nov. 1,1961 
Ditnadkcouncarecnses |} Jan. 1,1961 | Feb. 1, 1961 eit nent .| Nov. 15,1961 | Dec. 15, 1961 
Ori caked oko chine | Feb. 15, 1961 Mar, 15, 1961 MBS oc ck nccdensn-s cla | 21 | Pek. Oe 
dlls Rennie Apr. 1,1961 | May 1, 1961 = iia .....--| Feb. 15,1962 | Mar. 15, 1962 
Diba cAdd tanec sekoaceen: May 15, 1961 | June 15, 1961 Wré cde bdovbes € Apr. 1,1962 | May 1, 1962 
, a re ~---------| July 1,1961 Aug. 1,196] | 


1 The 1 month between initial and commercial operation is to allow for tryout and testing of the generators, 


Mr. Davison. In all fairness to the Army engineers, I must tell 
you that this is recent and they didn’t have advantage of it, of course, 
in 1956; we didn’t have it built then, as you well know. 

Senator Kerr. I think that is a very appropriate remark. 

Mr. Shepp? 


STATEMENT OF RICHARD SHEPP, ASSISTANT ATTORNEY GENERAL 
OF THE STATE OF NEW YORK, APPEARING FOR LOUIS J. LEFKO- 
WITZ, ATTORNEY GENERAL OF THE STATE OF NEW YORK 


Mr. Suepp. Mr. Chairman, I[ am the assistant attor ay general of 
the State of New York, and I am here to present the statement of 
Louis J. Lefkowitz, the attorney general of the State of New York, 
in opposition to these bills, His statement is as follows: 


As attorney general of the State of New York, I am impelled to oppose H. R. 2 
and §S. 1123 because the enactment of these bills or any similar bills would 
be inimical to the interests of the people of New York State. 

Upon the record before this committee and as adduced at the hearings held 
by the House Subcommittee on Rivers and Harbors in relation to these bills, 
it is obvious that the real purpose of these bills is solely to help the Metropolitan 
Sanitary District of Greater Chicago to solve, without cost, its problem of sew- 
age and industrial waste disposal and to increase its income from its hydro- 
electric powerplant at Lockport. These bills are just more of a long line of 
persistent attempts over the year to achieve this purpose. 

The record before you shows that additional diversion of water from Lake 
Michigan into the Illinois Waterway is not necessary for navigation purposes. 
Senate Document 28 is very clear upon this point. On page 48 of this document 
is the following finding: 

“184. Commerce on the Illinois Waterway has increased from a total of 
1,695,120 tons in 1935 to 21,362,852 tons in 1955, the latest year for which statis- 
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tics have been compiled. Recent studies of present and prospective water re- 
quirements for navigation on the Illinois Waterway show that the authorized 
diversion of 1,500 cubic feet per second from Lake Michigan is adequate to 
meet those requirements.” 

This report of the Chief of Engineers, along with the report of the division 
engineer of the Corps of Engineers, United States Army, now before this com- 
mittee, necessarily leads to the conclusion that there is no purpose in legislating 
for a study of the effects of diversion upon navigation on the Illinois Waterway. 

The report also establishes that any additional diversion would have an 
adverse effect upon the levels and flows of the Great Lakes system. I submit 
that under these circumstances, any additional diversion of waters for the 
purpose of the sanitary district, regardless of the amounts involved or the 
duration of the diversion, would be an unconstitutional deprivation of rights 
of the other Great Lakes States. 

Accordingly, I have informed Senators Ives and Javits of New York that, 
in my opinion, Congress does not have the constitutional power to enact this 
type of legislation for the purpose of benefiting the Metropolitan Sanitary 
District of Greater Chicago by depriving the people of the State of New York 
of their rights. 

The Supreme Court of the United States is the only forum in which this 
controversy can be settled and that Court is familiar with the issue and has 
ample power to deal with it, as it has done on many occasions in the past. 

By its decree of April 21, 1930, which the proponents of these bills are attempt- 
ing to circumvent here, the Supreme Court retained jurisdiction of the action 
“for the purpose of any order or direction, or modification of this decree, or 
any supplemental decree, which it may deem at any time to be proper in rela- 
tion to this subject matter of controversy.” 

Under the continuing effect of the decree, the Supreme Court has the power 
to refer any question to a special master, as it has done in the past, as to 
whether its decree should be modified by increasing or decreasing the amount 
of diversion at Chicago. 

I think I should bring to the attention of the committee the fact that the 
States of New: York, Michigan, Wisconsin, Ohio, Pennsylvania, Indiana, and 
Minnesota are taking steps in the Supreme Court in relation to the present 
decree to require the State of Illinois and the sanitary district to take further 
measures to solve their local sanitation problems at their own expense rather 
than at the expense of the other Great Lakes States. 

In New York State, we always have been concerned with the effects of the 
diversion at Chicago and today we are more seriously concerned than ever 
before. Your committee is aware of our power projects both at Niagara Falls 
and the St. Lawrence River. These are public projects, one now going into 
operation and the other to be in operation in 2 years. Not only the people of 
New York State but also of the neighboring States, together with the United 
States Government, will benefit from this public power. 

In Senate Document No. 28, you were furnished with some power figures 
which are in error, mostly because they are based upon the incorrect assumption 
tha our power projects would not be in full operation at the time the maximum 
effect of any additional diversion would be felt. 

In conclusion, it should be obvious to your committee that any legislation 
increasing the diversion of waters at Chicago, solely to save the sanitary district 
money, would take away a natural resources from the people of the State 
of New York and adjacent States which is rightfully theirs. 

The Congress has neither the power nor the moral right to take this property 
away from us to give it to the Metropolité in Sanitary District of Greater Chicago 
any more than it would have a right to take any other State’s resource and give 
it to the sanitary district. 

I respectfully ask the committee to recommend disapproval of H. R. 2 and 
S. 1128, or any other bill with a similar design. 


That is the statement of the attorney general of the State of New 
York. 

At this time I think it would be appropriate, if I may, to file a copy 
of the letter which the attorney general refers to in his statement, 
which he addressed to Senators “Ives and Javits, dated June 14, 1957. 

Senator Kerr. The letter will be received for insertion in the record. 

Mr. Suerr. Thank you, sir. 
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(The letter referred to is as follows:) 


STATEMENT OF Louis J. LEFKOWITZ, ATTORNEY GENERAL OF THE STATE OF NEW 
YorK, Re H. R. 2 anv S. 1123, 85rm Coneress, Ist SESSION 


STATE OF NEW YORK, 
DEPARTMENT OF Law, 
Albany, N. Y., June 14, 1957. 
Hon. Irvine M. Ives, 
Senator, United States Senate. 
Hon. Jacos K. Javits, 
Senator, United States Senate. 

My DEAR SENATORS: Congress does not have the constitutional power to en- 
tertain and resolve the controversy between the State of Illinois and the other 
States bordering the Great Lakes-St. Lawrence Waterway in respect to the 
amount of water the Metropolitan Sanitary District of Greater Chicago may 
divert from Lake Michigan. That controversy has been in litigation for more 
than a half a century. Consistent failure to procure judicial sanction for this 
unlawful invasion of the rights of others has caused the sanitary district to 
seek such sanction from the Congress. The latest efforts are H. R. 2 and 8. 1123. 

The fundamental constitutional doctrine of separation of power bars recourse 
to Congress for the settlement of this dispute. The Supreme Court of the 
United States is the only forum in which this controversy can constitutionally 
be settled. The Court is familiar with the issue and has ample power to deal 
with it as it has in the past (Sanitary District of Chicago v. United States, 
266 U. S. 405; Wisconsin v. Illinois, 278 U. 8S. 367; 281 U. 8S. 179, 696; 311 U. 8. 
107 ; 340 U. S. 858; 352 U. S. 945, 983). 

The real purposes of these bills are to aid the Metropolitan Sanitary District 
of Greater Chicago in the solution of its problems (a) of ridding the area of its 
sewage and industrial waste without spending additional money for sewage 
treatment plants and (b) of increasing its income by increasing the hydro- 
electric energy generated by its powerplant. 

These are matters as to which the Congress does not have the power to deal 
in this fashion. It has been determined that diversion of water from Lake 
Michigan for such purposes would be a wrong to the other States bordering 
the Great Lakes-St. Lawrence Waterway (Wisconsin v. Illinois, supra; 285 
U. S. 179, 197). In the case cited, the Court left open the question of the scope 
of Congress’ authority over diversion of water from Lake Michigan. However, 
the opinion leaves no doubt that absent a real, substantial and positive relation 
to the control of navigation Congress is powerless to authorize such diversion 
( Wisconsin Vv. Illinois ; 278 U. 8. 367, 415, 420). 

The contention that the power of Congress to legislate on the subject of these 
bills flows from the commerce clause of the Constitution, will not bear scrutiny. 
To aid the sanitary district in the solution of its local problems under the guise 
of studying what adverse effect the diversion from Lake Michigan would have 
upon navigation on the Great Lakes-St. Lawrence waterway, would be a patent 
usurpation of power. A delegation of limited power would be transformed into 
limitless power if the authority to enact legislation on the ground that it would 
not seriously affect navigation or that its adverse effect on navigation should 
be studied. 

The desirability of a temporary diversion to determine if sanitary conditions 
in the Metropolitan Sanitary District of Greater Chicago could be improved 
would be immaterial on any judicial inquiry as to the power of Congress to enact 
such legislation or as to the right of the sanitary district to increase, with or 
without congressional sanction, the diversion of water from Lake Michigan to 
the detriment of the interests of the bordering States and Canada in mainte- 
nance of the levels and the flow of the Great Lakes-St. Lawrence waters. The 
relative value of such an improvement as compared to the measurable or im- 
measurable adverse effect on hydroelectric energy generation in other States 
and in Canada, on the theoretical dependable capacity of the Great Lakes-St. 
Lawrence system, and on navigation on that waterway would also be immaterial 
on such an inquiry. 

On a judicial inquiry into the power of Congress to enact either of the bills, 
these issues would be before the Court upon the complaint of the State of 
New York: 
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1. Does the bill have a real, substantial and positive relation to the control 
of navigation? If this question can, in fact, be answered in the affirmative, 
then 

2. Does the commerce clause of the Constitution authorize the transfer by 
Congress of the navigable capacity of the Great Lakes-St. Lawrence Waterway 
to the Illinois-Mississippi Waterway? If this question can, in law, be answered 
in the affirmative, then 

3. Injured as they admittedly would be, whether measurably so or not, would 
the bordering States and their citizens be deprived by the bill of their sovereign 
and proprietary rights without due process of law? If this question can, in law 
and in fact, be answered in the negative, then 

4. Does the bill offend the constitutional provision forbidding the preference 
of the ports of one State over those of another? 

A negative answer to either of the first 2 questions or an affirmative answer 
to either of the last 2 questions would require the Court to hold the bill to be 
beyond the authority of Congress. 

A reading of the testimony given, the documents introduced and the report 
made on the hearings before the Subcommittee on Rivers and Harbors of the 
Committee on Public Works, House of Representatives, 85th Congress, 1st 
session, on H. R. 2, will demonstrate that the bill has no real, substantial or 
positive relation to the control of navigation. 

The report (No. 369, 85th Cong., Ist sess., House of Representatives) admits 
that “temporary lowering effects of the 3-year diversion would tend to adversely 
affect navigation during low lake stages;” but, says the report, “the effect of 
the diversion on navigation is not now an issue.” This assumption was made 
because the President did not include in the grounds of his veto of similar legis- 
lation last year the ground that existing diversions were adequate for naviga- 
tion, as he had the year before. 

In the hearing, reference was made to the temporary modification on Decem- 
ber 17, 1956, of the decree of the Supreme Court of the United States of April 
21, 1930, limiting the diversion from the Great Lakes-St. Lawrence system into 
the Illinois Waterway and the Mississippi River as demonstrating the need for 
such additional diversion because existing diversions were inadequate for navi- 
gation. The report quotes the modifying decree. What was not pointed out is 
that at the time of the President’s last veto and at the time of the application 
of the State of Illinois for temporary modification of the decree of April 21, 
1930, there was a drought and this caused a temporary critical navigation con- 
dition at Alton lock on the Mississippi. In seeking that temiporary modification, 
the State of Illinois represented not only that the condition was temporary 
(which subsequent events proved it to be) but also that possible recurrence of 
the condition could be prevented by the construction of a dam in the Mississippi 
River. in reliance on the good faith of the State of Illinois, the State of New 
York and other interested States informed the Court that they did not oppose 
a temporary modification of the decree. A temporary increase in diversion was 
allowed by the Court from December 17, 1956, to January 31, 1957, and this 
was extended to February 28, 1957 (Wisconsin v. Illinois, supra; 352 U. 8. 945, 
983). No further extension was requested because there was no need for any 
additional diversion for navigation. 

Apart from references to the extraordinary emergency condition which 
prompted temporary modification of the decree of April 21, 1930, no evidence 
whatsoever was adduced at the hearings on H. R. 2 that existing diversions 
were inadequate for navigation. 

Furthermore, the proponents of H. R. 2 and 8. 1123 are asking the Congress 
to do, for purposes other than navigation, what the Supreme Court has refused 
to do: change the decree of April 21, 1930. At the time the State of Illinois 
moved for temporary modification of the decree the Metropolitan Sanitary 
District of Greater Chicago made a motion for clarification of the decree or in 
the alternative for appointment of and reference to a special master to accom- 
plish the purpose of these bills. The Supreme Court summarily denied the 
motion (352 U.S. 947). 

On the hearings on H. R. 2 there was repeated the old argument that the 
treaty of January 11, 1909, with Great Britain was not intended to cover diver- 
sion from Lake Michigan and, therefore, the International Joint Commission 
has no jurisdiction over the matter. However, in Sanitary District v. United 
States, supra (266 U. 8S. 405, 425), the Supreme Court held in part that the 
aforesaid treaty “expressly provides against uses ‘affecting the natural level or 
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flow of boundary waters’ without the authority of the United States or the 
Dominion of Canada within their respective jurisdictions and the approval of 
the International Joint Commission” and that withdrawal of water from Lake 
Michigan at the rate of 10,000 cubic feet per second will affect the level or flow 
of boundary waters. 

On the hearings on H. R. 2, it was also argued that the Supreme Court in 
effect held by its temporary modification of the decree of April 21, 1930, that the 
1909 treaty did not apply. However, the rate of withdrawal that will affect the 
natural level or flow of boundary waters within the meaning the treaty presents 
a justifiable issue, and therefore the most that the proponents of these bills can 
make of the decree of December 17, 1956, is that unlike the situation in Sanitary 
District v. United States, supra, there was no showing that the temporary with- 
drawal was on a scale which would affect the level or flow of boundary waters. 

Lest there be any misunderstanding of my reference to the 1909 treaty, I 
recognize that when an act of Congress is inconsistent with a prior treaty, the 
act will prevail, superseding the treaty ae Cherokee Tobacco, 11 Wall. 616, 
621; The Chinese Exclusion case, 130 U. S. 581, 600). 

I would point out, however, that if the sso treaty is thus superseded, Canada 
will be free of its treaty obligations to limit the diversion of water from the 
Great Lakes (Charlton v. Kelly, 229 U. S. 447, 473). The report of the Great 
Lakes Commission, dated May 14, 1957, states: 

“There also have been reports that Canada would like to include the Chicago 
diversion question in talks now underway between the two countries on diversion 
from the Columbia River and other streams both countries wish to develop. 
Canada reportedly wishes to divert large volmes of water from these rivers and 
is being opposed by the United States.” 

It can presently be shown that — change by act of Congress in the decree 
of April 21, 1930, of the Supreme Court of the United States in Wisconsin v. 
Illinois, supra (281 U. 8S. 179, 696), which would permit a greater diversion 
of waters from the Great Lakes- St. Lawrence system than is specified in that 
decree will affect the natural level and the flow of those boundary waters to 
the prejudice and detriment not only of the bordering States but also the United 
States and Canada, the people of the respective countries, the investors in the 
bonds of the Power Authority of the State of New York, the future consumers of 
the electrical power generated from the waters of the Niagara and St. Lawrence 
Rivers and the users of the navigation facilities of both countries. 

However, the Supreme Court of the United States is the only proper forum 
in which such a showing should be made. 

I respectfully urge you to leave this controversy, where it is and where it 
belongs, in the Supreme Court of the United States by voting against H. R. 2, 
and §8. 1123. 

Respectfully yours, 
Louis J. LEFKOWITzZ, 
Attorney General of the State of New York. 


Senator Kerr. All right, Mr. Shepp, thank you very much. 

We will come back at 2:30, and unless providenti: ully or otherwise 
hindered complete the testimony of the witnesses this afternoon. 

(Thereupon, at 12:20 p. m., the subcommittee was recessed, to re- 
convene at 2: 30 p. m., this day.) 


AFTERNOON SESSION 


Senator Kerr. The subcommittee will come to order. 


Mr. Stewart G. Honeck, Attorney General of the State of Wiscon- 
sin. 


STATEMENT OF STEWART G. HONECK, ATTORNEY GENERAL OF 
THE STATE OF WISCONSIN 


Mr. Honecx. Mr. Chairman, I delivered a prepared statement to 
the committee last week in sufficient number in compliance with the 
rules of the committee, and I will not read that statement today, but 
I ask that it be placed in the record. 
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It will be placed in the record. 
(The prepared statement of Mr. Honeck is as follows :) 
To the Honorable the Committee on Public Works of the Senate: 


The principal objections of Wisconsin and the other Great Lakes States to 
the efforts of Chicago to divert Lake Michigan waters through its drainage 
canal have been stated to your honorable committee and the corresponding com- 
mittee of the House many times during the past several years. I will not repeat 
them other than to name them. These arguments of course are based upon 
the severe injury to shipping and navigation on the Great Lakes and in the 
Great Lakes-St. Lawrence seaway, and upon the substantial monetary losses 
that will be sustained by the downstream hydroelectric plant as the result 
of any diversion. 

At this time I will limit my remarks to two additional subjects. I will speak 
briefly on the effect of the diversion on pollution, an issue which I raised before 
the House hearing on H. R. 2, for the first time last year; and second, on an 
issue which has not become vital, but which has not previously been fully 
discussed or considered—and that is the effect of this legislative action as a 
precedent for the diversion of Columbia River waters by Canada. 

I am informed that by a letter dated July 2, 1958, the Bureau of the Budget 
has inferred that the diversion of an additional 1,000 cubic feet per second 
might have some effect upon sanitary conditions in the Illinois waterway. This 
letter reads in part: 

“It would appear that there are basically two alternative methods of attacking 
the problem of sanitary conditions in the Illinois Waterway. The method con- 
templated by S. 1123 is dilution by means of an additional diversion of .water 
from Lake Michigan. * * * 

* * * * * * * 


“* * * Thus, it would appear that the cost of these two alternative methods of 
improving sanitary conditions in the Illinois Waterway and the benefits which 
would result from them are about equal. It is recognized that all of the facts 
about these two alternatives have not yet been determined with complete 
accuracy. * * * 

* * * * * * ca 


“In the event that the Congress were to determine that a study of this 
matter is justified, the Bureau of the Budget would not object to legislation 
which would limit the period of an additional diversion to 1 year and provide 
for an equal sharing of the cost of the study by the sanitary district and the 
Federal Government.” 

While the above letter from the Bureau of the Budget does not directly so 
state, there is an inference that some benefits could conceivably arise in con- 
trolling pollution in the Illinois Waterway as a result of the diversion of an 
additional 1,000 cubic feet per second. 

In appearing on March 26, 1957, before the Subcommittee on Rivers and 
Harbors of the Committee on Public Works of the House of Representatives, 
I stated : 

“It is our position, gentlemen, that at this time any competent sanitary en- 
gineer with the figures available and a pencil at his disposal could compute 
the effect of the diversion of 1,000 cubic feet per second and show conclusively 
that it would be of little or no effect.” 

The statement continued with a summary analysis of the effect on pollution 
of the diversion of 1,000 cubic feet per second, based upon the conclusions of 
the director of the committee on water pollution of the State of Wisconsin, 
and a statement of my belief that Horace Ramey, the very competent engineer 
for the Chicago Sanitary District, would have to confirm the figures. 

To the best of my knowledge, those figures have never been refuted. 

I again submit, gentlemen, that the appropriation of any money for the study 
of the effect of the diversion of 1,000 cubic feet per second on pollution is a 
waste demonstrable in advance, and such appropriation should not be made un- 
less at least one competent sanitary engineer will come before your committee 
and testify that some benefits might be effected from such a diversion. 

Passing to the second point, as of today I most respectfully suggest that 
the critical issue, not previously fully argued to, or considered by, the commit- 
tees of the Congress is the grave issue of our relations with Canada in regard 
to the Columbia River, and the precedent that we may be establishing or in- 
creasing to our own detriment. 
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In a conference of representatives of the six States—Minnesota, Michigan, 
New York, Ohio, Pennsylvania, and Wisconsin with the Honorable J. Lee 
Rankin, Solicitor General of the United States, concerning Chicago water di- 
version, held on May 8 of this year, the Solicitor General stated that in all cases 
we could not consider the interests of a particular area but must place the na- 
tional interest first. While at that time the Solicitor General did not indicate 
his conclusions on the various rights of various parties to any diversion, I most 
respectfully submit to you that a consideration of the national interest demands 
that we should not establish a precedent by any Chicago water diversion bill, 
taking a comparatively small volume of 1,000 cubic feet a second, which would 
jeopardize the interests of our Western States, particularly Washington and 
Oregon, and justify Canada in claiming a right to divert hundreds of thou- 
sands of cubic feet from the Columbia River. 

I assure you, gentlemen, that this argument cannot be dismissed as a chimera, 
a mere figment of the imagination, or a last minute plucking at straws to find 
some way to bolster our previous arguments. 

As long ago as June 1956, the Pacific Northwest regional meeting of the 
American Society of International Law devoted their entire program to the 
question of the diversion of Columbia River water. These proceedings are set 
forth in bulletin No. 12, part 4, published June 1956, by the Institute of Inter- 
national Affairs located at the University of Washington, Seattle, Wash. That 
bulletin includes the arguments of many highly placed and responsible Canadian 
officials that they were entitled to divert Columbia River water. 

Under date of March 25, 1957, the senior Senator from my own State of 
Wisconsin, the Honorable Alexander Wiley, by a letter addressed to the Honor- 
able John A. Blatnik, chairman, Subcommittee on Rivers and Harbors, warned 
of this possibility. His letter stated in part: 

“And the precedent which would be established by congressional legislation 
authorizing the diversion would have serious and long-range results. I cannot 
imagine its being overlooked by those Canadians who have urged diversion of 
Canadian waters for their own use to the exclusion of the United States. * * *” 

Under date of April 25, 1957, Charles E. Martin, director of the Institute of 
International Affairs of the University of Washington, devoted an address to 
this single subject and pointed out that the action that might be taken by the 
Congress of the United States upon the request of Chicago for an added di- 
version for sanitary purposes in the Illinois Waterway could be seized upon by 
responsible officials of the Canadian Government for a far greater and far more 
damaging diversion of the waters of the Columbia River. 

In the Congressional Record of the 84th Congress, 2d session, volume 102, page 
7053, the junior Senator from Oregon pointed out that the Prime Minister of Can- 
ada had requested that negotiations between the United States and Canada for 
the joint use of the Columbia River be elevated to consideration between high 
representatives of the two governments. The Congressional Record for the 
Same Congress, volume 102, page 8864, indicated that the respective govern- 
ments had announced their decision to engage at a high diplomatic level in a 
joint examination of the issues arising from the use and development of water 
resources which crossed the boundaries of the two countries. 

The last statement of the junior Senator from Oregon is found in the Con- 
gressional Record of the 85th Congress, 2d session, volume 104, pages 5402 and 
5403. In his remarks the junior Senator quoted a Canadian newspaper, publica- 
tion of the Canadian View, as follows: 


“THE CANADIAN VIEW : ‘SHOCKING PIRACY’ —‘AN OUTRAGEOUS UNITED STATES 
POSITION’ 


“OrTrrawa.—There is a growing awareness among Canadians in public life of 
the vast stake involved in the British Columbia waterpower resources and a 
quiet anger at the shocking record of how the United States Government and 
its officials have tried to grab these resources. 

“In their hydropower piracy the Americans have tried bullying Canada, as 
Senator Neuberger does in the accompanying article, by threatening the stern- 
est crisis since the 54-40-or-fight days of 111 years ago.” 

There is much more in the article which time will not permit to be repeated 
here. 

Surely, gentlemen, you will realize the seriousness of the problem which you 
have before you. You can no longer consider it as a provincial fight between 
Chicago on the one hand and its neighbors on the other, if you ever could, but 
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you must consider this as an issue which affects the conduct of the international 
affairs of our Government. 


As I stated before, the issue is critical, the issue is grave, but we are con- 
fident you will not make a decision on S. 1123 without giving this issue the fullest 
consideration. 

Mr. Honeck. At this time I would like to supplement that state- 
ment with remarks which I have prepared partly in rebuttal to some 
of the testimony and statements which I heard yesterday and this 
morning. 

I would like to state that I have been authorized to appear by Gov. 
Vernon W. Thompson of Wisconsin in opposition to H. R. 2 and 8. 
1123. I have also been asked by the ports and navigation committee 
of the Wisconsin Legislative Council, which is a legislative interim 
committee, to inform this committee that the council opposes any fur- 
ther diversion of water from the Great Lakes, and I hand the com- 
mittee a letter from the council and ask that that letter be made a part 
of the record of this hearing. It is a 1-page longhand letter. 

Senator Kerr. It will be included in the record. 

(The letter is as follows:) 

THE STATE OF WISCONSIN, 
LEGISLATIVE COUNCIL, 
Madison, July 26, 1958. 
To the Committee on Public Works, United States Senate. 

GENTLEMEN: The ports and navigation committee of the Wisconsin Legis- 
lative Council at a meeting held in Milwaukee on July 23, 1958, went on record 
in opposition to any further diversion of water from the Great Lakes. The 
committee was created to study improvement in Wisconsin statutes relating to 
port and harbor development. 

Respectfully, 
Bart LAC3Arre [sic], 
Ewvecutive Secretary. 

Mr. Honeck. As I stated, my remarks are intended merely to sup- 
plement my formal statement and to rebut some of the statements 
made by proponents of the bills under consideration. 

A major part of my prepared statement asserts that the diversion 
en is no longer a provincial fight between Chicago and its Great 
zakes neighbors. The Columbia River diversion proposed by Cana- 
dian interests has made the Chicago diversion an international issue. 
I place credence in the opinion of Charles E. Martin, director of the 
Institute of International Affairs of the University of Washington, 
to which the distinguished junior Senator from Oregon referred in 
yesterday’s hearing, and to save time I request that the mi arked quota- 
tion at page 9 of the report of proceedings for April 25, 1957, of the 
American Society of International Law, which I now “hand to the 
committee clerk, also be included in the record, That is just a one- 
page reprint. 

Senator Kerr. Very good. That will be so done. 

(The excerpt is as ‘follows: ) 

Mr. Carlile Bolton-Smith, of the District of Columbia, New York, and Ten- 
nessee bars, and legal counsel to Senator Wiley of the Senate Judiciary and 
Foreign Relations Committees, made a brief statement and asked a question of 
the previous speaker, Dr. Martin, as follows: 

Mr. Bolton-Smith had been asked to discuss the very controversial question 
of the proposed Chicago water diversion. 

The city of Chicago in 1890 began diverting some water from Lake Michigan 
and the Supreme Court stopped it in 1930, to oversimplify the case, except for 
about 1,500 cubie feet per second and domestic pumpage. Now Chicago is asking 
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for additional diversion and a bill is pending in the Congress. Although inter- 
national law applies, it is recognized that Lake Michigan was exempted from 
the Boundary Waters Treaty of 1909. However, if the United States diverts 
water to the detriment of Canada, Canada may be led to divert water to the 
detriment of the United States. An example, perhaps, is the proposed diversion 
of the Columbia River which rises in Canada. The question asked by Mr. Bolton- 
Smith was whether increased water diversion at Chicago, from Lake Michigan, 
would create an international legal precedent supporting domestic water di- 
version which adversely affects boundary waters, even though both countries 
were to consent to the particular diversion. 

To this question Dr. Martin replied that in the interest of consistency he would 
have to say that an application by the United States of the Harmon doctrine 
in its own territory would militate against the United States objecting to Canada 
using it in her jurisdiction. That is an accepted principle that to the extent 
to which Chicago diverted, to that extent it would be a precedent against the 
argument made today, and that it was true that, even though both governments 
consented in an express matter with respect to diversion, there was at the same 
time a precedent established despite themselves. It was logical, he said, that 
if consent was given to this, if there was diversion of the waters of Lake Michi- 
gan at Chicago, there was no question that that forms a precedent and supports 
Columbia River diversion upstream in British Columbia. 

Mr. Honrck. That opinion in essence says that diversion such as is 
proposed by these bills would, even if consented to by Canada, con- 
stitutes a damaging precedent for diversion of Columbia River 
waters. 

The representation was made yesterday by proponents that the 1909 
Boundary Waters Treaty constituted authority for the Chicago diver- 
sion up to 10,000 cubic feet per second. It would be my impression 
from the remarks of the Chair, and from the questions posed to vari- 
ous witnesses, that the Chair is of the opinion that that boundary- 
water treaty does lend support to Chicago’s claim for diversion. 

That contention, I respectfully submit, was effectually rejected by 
the United States Supreme Court in Sanitary District v. Chicago 
(266 U.S. 405), decided in 1925. The Court’s conclusion in that case 
coincides with a series of administrative interpretations of the treaty 
made by various administrative agencies and officers. The first was 
by Secretary of War Henry L. Stimson in 1913. It was so inter- 
— in a resolution adopted by the Legislative Assembly of the 

rovince of Ontario, Canada, in 1924, and later by the Honorable 
Charles Stewart, Minister of Interior for Canada, in 1926. 

In April of this year, perhaps March, I had occasion to confer with 
Mr. Nicholas Olds, assistant attorney general of the State of Michi- 
gan, and with a Mr. Becker, of the State Department, regarding the 
subject of water diversion at Chicago from Lake Michigan and the 
relationships of that diversion to the Boundary Waters Treaty of 
1909. On the 22d of April of this year, John M. Raymond, acting 
legal adviser to the State Department, addressed a letter to Mr. Olds, 
which Mr. Olds has consented that I refer to in this statement, and I 
would like to read a few paragraphs into the record from the letter. 

It relates to this legal question, and I just have the original, and 
received it only shortly before the lunch hour. 

Senator Kerr. This letter is from whom to whom? 

Mr. Honeck. The letter is from John M. Raymond, acting leg al 
adviser, Department of State, Washington, D. C., dated April 22, 
1958, to Mr. Nicholas V. Olds, assistant attorney general for the State 
of Michigan. 

Senator Kerr. And has to do with this bill? 
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Mr. Honecx. It has to do with the question of the relationship of 
diversion at Chicago to the Boundary Waters Treaty of 1909 and the 
reason for the conference was that the six States that were originally 
in the United States Supreme Court action which resulted in the 
decree of 1930 have again petitioned the United States Supreme Court 
for reopening of that decree and amendment, the details of which I 
would like to give to the chairman a little later. 

Senator Kerr. And who is it in the State Department that did this? 

Mr. Honeck. It was a Mr. Becker with aa we conferred, and 
he apparently referred it to the legal adviser, and the man who writes 
this letter is John M. Raymond, acting legal adviser. 

Senator Kerr. I wish to express the appreciation of the committee 
for maintaining liaison with the committee from the executive to the 
legislative branch, even if we have to go through the attorney gen- 
eral’s office of Wisconsin to do so. 

Mr. Honeck. The letter reads: 


Dear Mr. Ops: Reference is made to your letter to Mr. Becker of March 
28, 1958, regarding the diversion of water at Chicago from Lake Michigan and 
the relationships of that diversion to the Boundary Waters Treaty of 1909. 

In your letter you state that Canada has continually protested that the 
Chicago diversion amounts to a breach of the treaty. The Canadian Govern- 
ment has not asserted that the Chicago diversion constitutes a breach of the 
treaty. Instead, the notes which have been submitted by the Canadian Govern- 
ment on this matter from time to time, and particularly in connection with 
proposed legislation authorizing an increase in the amount of water presently 
being diverted under the order of the United States Supreme Court, have stated 
that the effect of such an increased diversion would be productive of injury 
to Canadian navigation interests. The right to make an objection of this nature 
is expressly reserved in paragraph 2 of article Il of the Boundary Waters 
Treaty. This paragraph, as you doubtless recall, states— 


This is from the Boundary Waters Treaty, article II— 

“It is understood, however, that neither of the High Contracting Parties 
intends by the foregoing provision to surrender any right, which it may have, 
to object to any interference with or diversions of waters on the other side of 
the boundary the effect of which would be productive of material injury to 
the navigation interests on its own side of the boundary.” 

And that is as much of the letter that I propose to read. 

Senator Kerr. That, as I understand it, is a quotation from the 
treaty of 1909 with reference to the boundary waters ? 

Mr. Honeck. I have the treaty before me. 

Senator Kerr. Can you tell me whether my statement is correct, 
and, if not, will you correct it ? 

Mr. Honeck. The treaty opens by defining boundary waters. 

Senator Kerr. But I say is that the treaty with reference to the 
boundary waters ? 

Mr. Honecx. It is. 

Senator Kerr. Does it set forth in the treaty what those boundary 
waters consist of ? 

Mr. Honeck. Yes. 

Senator Kerr. Would you read that into the record ? 

Mr. Honeck. Article I—it is a preliminary article. I correct 
myself. 

For the purpose of this treaty boundary waters are defined as the waters 
from main shore to main shore of the lakes and rivers and connecting water- 


ways, or the portions thereof, along which the international boundary between 
the United States and the Dominion of Canada passes, including all bays, arms, 
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and inlets thereof, but not including tributary waters, which, in their natural 
channels would flow into such lakes, rivers, and waterways, or waters flowing 
from ‘such lakes, rivers, and waterways, or the waters of rivers flowing across 
the boundary. 

Senator Kerr. Which one of those definitions would include Lake 
Michigan ? 

Mr. Honeck. None. 

Senator Kerr. That being the case, where is the provision in the 
treaty upon which you base ‘the conclusion that the ow nership or use 
of the waters of Lake Michigan are under the terms of the treaty ¢ 

Mr. Honeck. The treaty goes on in article I—— 

Senator Kerr. Would you just answer the question / 

Mr. Honecx. I am attempting to, sir. 

Senator Kerr. All right. 

Mr. Honecx. The treaty goes on in article I, and it says in para- 
graph 2 of that article: 

It is further agreed that so long as this treaty shall remain in force, this 
same right of navigation shall extend to the waters of Lake Michigan and to 
all canals connecting boundary waters— 

And so on. 

That relates to the right of navigation which is discussed in para- 
graph 1 of article I. 

Senator Kerr. Does that language confer a right or a title to the 
waters in Lake Michigan, or does it confer a right to the navigable 
use of the waters while in Lake Mic higan, in your judgment ¢ 

Mr. Honeck. The latter statement is what it confers, the right of 
navigation. 

Senator Kerr. Of the waters of Lake Michigan in Lake Michigan? 

Mr. Honecx. That is right. 

We come to article IT. 

Senator Kerr. ee that be responsive to my question ¢ 

Mr. Honeck. I think it is necessary to know substantially all of 
the provisions of the treaty that led up to the paragraph on which, 
apparently, the State Department legal adviser relies- 

Senator Kerr. You are a legal authority of eminence and respect- 
ability. We have access to the legal branch of the State Department. 
I was hopeful that I might have the benefit of your legal opinion. 

Mr. Honecx. First of all, Mr. Chairman, I do not profess to be an 
expert on international law or upon the interpretation of treaties. | 
did come to this hearing in search of the same information that the 
Chair is seeking, what the facts are, what the truth is, as bear upon 
the issues before this committee. I have found some of these things 
for the first time yesterday and today, and I am not claiming that 
these are my opinions. I am passing them on to the Chair and to 
this committee as responsible opinions of responsible agencies and 
attorneys for the Government which appear to me to be reasonable 
and sound. 

The particular clause in this treaty which appears to me to relate 
to this right of Canada to object to the diversion at Chicago is con- 
tained in article IT. 

Senator Kerr. That is set forth—— 

Mr. Honeck. In the letter which I read. 

Senator Kerr. Let me get a copy of this treaty here so I can fol- 
low you. 
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As I understood, the right to object was given with reference to 
the waters covered. Is that your opinion or is the right given there 
or reserved there to object applicable to waters generally or is it 
limited to the waters covered by the treaty ? 

Mr. Honeck. The treaty is divided into such parts that first it 
affirmatively speaks of boundary waters which are defined and to 
which mutual rights and duties are related, and then there is a 
prov ision—— a 

Senator Kerr. But Lake Michigan is excluded from that. 

Mr. Honrck. That is correct, from that part of the treaty. But 
the second article contains this provision that neither of the parties 
intend by the foregoing—anything else that proceeds in the treaty— 
to surrender any right it may have to object to any interference with 
or diversions of waters on the other side of the boundary—and, of 
course, Lake Michigan is on the other side of the boundary—the 
effect of which would be productive of material injury to the naviga- 
tion interests on its own side of the boundary. 

Senator Kerr. Where are you reading from ? 

Mr. Honxck. That is the last paragraph of article IT of the treaty. 

Senator Kerr. Now let me read it so I may get the impact of it. 

It is understood, however, that neither of the High Contracting Parties intends 
by the foregoing provision to surrender any right, which it may have, to object 
to any interference with or diversions of waters on the other side of the 
boundary the effect of which would be productive of material injury to the 
navigation interests on its own side of the boundary. 

Is it your opinion that that paragraph protects the rights which the 
parties had, or gave them additional rights which, w ithout the treaty, 
they would not have, or both? 

Mr. Honeck. I would like to submit to the committee these opinions 
by people who are skilled in interpreting treaties, who are skilled in 
international law, who know more than I do about it. 

Senator Kerr. That is simple language, is it not? 

I am just a country lawyer, see, but I can understand that lan- 
guage, I think. You are a big-time lawyer, and I think you would 
have a good opinion on it. 

In your opinion does that paragraph that you referred to confer a 
right which was not in existence before the treaty was entered into, 
or did it expressly reserve such rights as the contracting parties had ? 

We are talking about the second paragraph of article II at the 
moment. 

Mr. Honeck. It says that neither of the high contracting parties 
intend by the foregoing to surrender any right which it may “have, 

Senator Kerr. That is perfectly clear, is it not, that it is not sur- 
rendering any right that it may have. There is nothing there that 
says anything that could be interpreted to creating a right which the 
contracting parties did not already have, is there ? 

Mr. Honrck. That is my understanding of it. 

Senator Kerr. The question I asked you to start with was for you 
to show me the language in the treaty which conferred a right upon 
Canada with reference to the waters of Lake Michigan, w hich you 
tell me is not included in the language which describes the waters 
referred to and affected by the treaty. 
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Mr. Honecx. This is Mr. Olds, the assistant attorney general of 
Michigan, who provided me with the letter which I read into the 
record. 

Senator Kerr. I am glad to meet Mr. Olds. Did you have some- 
thing you wanted to say, Mr. Olds? 

Mr. Oxps. I did want to help Mr. Honeck. 

Senator Kerr. If you can help him, you would help me, because I 
am sure that he is but seeking the truth, and I assure that that is 
what I am doing. 

Mr. Otps. There i is an international law, a doctrine, which we use 
very commonly in the common law of nuisances in here. It merely 
is to this effect, that no nation has the right to use its shores or its 
facilities in such a manner as to cause injury to another nation. 

Senator Kerr. Would you refer to the code or the chapter and 
verse where we can find that? 

Mr. Oxps. No, I cannot do that right now, but I wrote a brief—— 

Senator Kerr. You see we are discussing here the treaty. 

Mr. Oxps. That is right. 

Senator Kerr. We are discussing the treaty and the witness has 
referred to the rights which Can: ada has under the tre: ity. 

Mr. Ops. Pari agraph 2 of article II refers to the rights in inter- 
national law which each nation has. 

Senator Kerr. Suppose that you show me the sentence there that 
says “international law.” 

Mr. Otps. That is the interpretation, sir. 

Senator Kerr. That is your interpretation. 

Mr. Otps. That is the interpretation that is intended to be put—— 

Senator Kerr. Is that binding on the witness or the committee? 

Mr. Oxps. The rights that they were referring to in that paragraph, 
those were the rights that they were re ferring { to which they did not 
surrender. 

Senator Kerr. What rights? 

Mr. Ops. The rights which one nation has in international law 
that no nation may use its shores, or lands, or facilities in such a way 
as to cause injury to another nation. That is the basis of the rights 
under which we secured some damages from England resulting from 
the Alabama case. 

Senator Kerr. We have gone far enough afield by going to Can- 
ada; let’s don’t go to Alabama. 

On the basis of what you are saying, Canada would have no right 
to divert any water in the Columbia River, would it ? 

Mr. Oxps. Exactly, because it would cause us injury. 

Senator Kerr. W ‘hy did we have to make a treaty with Mexico as 
to how much water she would get out of the Colorado River? 

Mr. Ops. We diverted the Colorado River to the injury of Mexico, 
I assume; I am not familiar with that. 

Senator Kerr. If you want to know about it, I will tell you. This 
is a field you do not need to assume in, because there is a source of 
information here to you if you want to ask me any questions about it. 

You see there is 1814 million acre-feet a year flowage in the Colo- 
rado River at Lee’s Ferry. The States in the upper basin and the 
States in the lower basin made a compact for the division of those 
waters insofar as the States could do so. They made it, however, 
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subject to a treaty between the United States and Mexico in which 
it was agreed between the two nations that Mexico had the call on 
a million. ‘and a half acre-feet to be delivered undamaged at the mouth 
of the Colorado River, where it flows into the Gulf of California into 
Mexican waters. 

If we had no right to use those waters in anyway adverse to Mexico, 
how was it that we were able to make a treaty whereby we were able 
to reserve unto ourselves 17 million of the 18,500,000 annual flowage 
and without which use by us would have been delivered in its entirety 
to Mexican waters? 

Mr. Ops. I presume that was the purpose of the treaty. 

Senator Kerr. I understand, but if we had no right to those waters, 
why would Mexico agree to our reserving—what percentage would 
that be, some mathematical expert ? 

Senator Doveias. Approximately 92 percent. I do not, however, 
pretend to be an expert, Senator. 

Senator Kerr. If we had no right to the use of that water or to 
the capture of it, except as Mexico would agree to it, why would she 
agree to our keeping over 90 percent of it? 

“Mr. Oxps. I am not familiar with what went through the minds 
of the Mexican statesmen, sir, in agreeing to that treaty. 

Senator Lauscue. Mr. Chairman, may I make a brief statement 
in connection with this subject? 

Senator Kerr. Yes, sir. 

Senator Lauscnue. I suggest that a careful study be made of page 
4 of the supplemental opinion filed by the Chicago group—— 

Senator Kerr. Just a moment. All right, Sen: ator. 

Senator Lavuscne. I suggest that a careful study be made of page 4 
of the supplemental opinion and report on the Chicago water-diversion 
field by the committee on international and foreign law of the Chicago 
Bar Association. 

On page 4, in detail, the points made by the witness are discussed, 
and on page 4 it is specifically stated in the last full paragraph that 
the treaty was a declaration in effect of international law, and in 
stating the international law this Chicago Bar Association wrote this 
paragraph : 

See the extract from Anderson, records 1909--11, quoted as note 82 in the 
articles of James Simsarian, entitled “The Diversion of Waters Affecting the 
United States and Canada,” 32 American Journal, International Law, 488, at 
506, 1988. There Chandler P. Anderson, the American delegate in the treaty 
negotiation, writing Robert Lansing, Secretary of State, stated that Anderson’s 
correspondence with his Canadian counterpart, and article II as agreed to by 
the two delegates, imposed no restrictions with reference to diversion of water 
from Lake Michigan for the Chicago Drainage Canal nor did Great Britain 
surrender any right which it may have had to object to any interference with, 
or diversion of such water, in case the effect would be productive of material 
injury to the navigational interests on the Canadian side of the boundary. 

Senator Kerr. Does the Senator from Ohio subscribe to that state- 
ment in principle? 

Senator Lauscue. The position of the Senator from Ohio is that 
even though Lake Michigan is completely within the boundaries of 
the United States, the United States has no right to deal with that 
water, to divert that water from its natural basin if the result will 
be to materially prejudice the navigational facilities in Canada. 
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Senator Kerr. I submit to my good friend from Ohio that I asked 
him a question, He does not have to answer it. He is one man that 
san stand on his rights if he so desires. 

Senator Lauscur. The Senator from Ohio has answered the ques- 
tion. 

Senator Kerr. Not at all. 

Senator Lauscue. By declaring exactly what the import—— 

Senator Kerr. Don’t declare the import of that for me, Senator. 
I just asked you, did you subscribe to that statement ? 

Senator Lauscue. Yes, I subscribe to that statement. 

Senator Kerr. I want to say to the Senator that so do I in its 
entirety. 

Senator Lauscue. I subscribe to that statement, and from that 
statement the inference must be drawn that the United States has 
no right to divert water from its natura] basin if the result is to 
prejudicially affect Canada in the navigational use of its waters in 
the basin. 

Senator Kerr. You do not have to draw inference from that. The 
statement sets very clearly forth what is meant by it. It says that 
whatever rights Canada had to object to such diversion, it would 
still have. 

Senator Lauscue. That is correct. 

Senator Kerr. It didn’t say that it had such a right. It just said 
it had a right to object, not a right to the waters. 

Senator Lauscue. It states that it is a proposition of international 
law that Nations adjoining each other have the right to the unin- 
terrupted flow of water in a basin— 

Senator Kerr. No, it does not, Senator. 

Senator Lauscue. So as to insure their ability to navigate the 
waters as they lie within one nation. 

Senator Kerr. Not at all, Senator. Read it. 

Senator Lauscue. We differ in what it means. 

Senator Kerr. Let’s read it. You are an honorable man and 
very intelligent man. 

Senator Lauscue. I contemplate being honorable in the approach 
to this problem. 

Senator Kerr. I listened to you when you read it. Am I asking 
too much that you show me the same courtesy ? 

Senator Lauscus. No, you are not asking me too much. 

Senator Kerr. All right. How long are you going to postpone 
doing it? 

Senator Lauscue. I will not get into an acrimonious exchange of 
remarks. 

Senator Kerr. You couldn’t unless you created it, because I 
wouldn't. 

Senator Lauscne. The chairman has had control of this meeting 
for 2 days. The chairman has had had ample and full opportunity to 
repetitiously redeclare his views of the matter and I have here used 
up about 3 or 4 minutes of the time, and if that is too much, I am glad 
to know it. 

Senator Kerr. Does the Senator want more time ? 
Senator Lauscuer. No; that is all I need. 
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Senator Kerr. Are you willing to listen while I read the language 
you just read ? 
’ Senator Lauscue. Certainly. You are the chairman of the com- 
mittee, and you have domination of it. 

Senator Kerr. I wouldn’t impose it on you if you didn’t agree to 
it. 

Senator Lauscue. I will be glad to hear what the chairman has to 
say. 

Senator Kerr. I am not going to say, I am going to read. 

Mr. Chandler P. Anderson, the American delegate in the treaty negotiation, 


writing Robert Lansing, Secretary of State, stated that Anderson’s corre- 
spondence with his Canadian counterpart 


now, we don’t have that correspondence but it is referred to here— 
stated that Anderson’s correspondence with his Canadian counterpart and article 
II as agreed to by the two delegates imposed no restriction with reference to 
any diversion of water from Lake Michigan for the Chicago Drainage Canal nor 
did Great Britain surrender any right which it may have had to object to any 
interference with or diversion of such water in case the effect would be pro- 
ductive of material injury to the navigation interests on the Canadian side of the 
poundary. 

Now, I want to say to the Senator that is exactly the position of the 
Senator from Oklahoma. I asked the witness if this treaty conferred 
any right on Canada to these waters. He had been referring to the 
rights that Canada had under this treaty. Now the language of the 
treaty itself and the language which the Senator from Ohio has read 
and tells me represents his position specifically says that— 

Anderson’s correspondence with his Canadian counterpart and article II as 
agreed to by the two delegates imposed no restriction with reference to the 
diversion of water from Lake Michigan for the Chicago Drainage Canal. 

So that insofar as this treaty is concerned, if I can read it and un- 
derstand it, and insofar as it is concerned as disclosed by the para- 
graph which the Senator from Ohio read, there is nothing in this 
treaty, no restriction with reference to the diversion of water from 
Lake Michigan for the Chicago Drainage Canal— 

nor did Great Britain surrender any right that it may have had to object to 
any use of this water if they saw fit to object. 

It didn’t say that Great Britain was given any rights in Lake Michi- 
gan; it just said that if they had any right before the treaty to ob- 
ject to the diversion they would still have the right after the treaty 
and it said that if Chicago had any right to divert the water before 
the treaty that that right was in no wise restricted by the treaty. So 
that insofar as the right to the use of the water of Lake Michigan i is 
concerned it remained in status quo, being changed neither with ref- 
erence to any right that Chicago might have to divert nor with ref- 
erence to any right that Great Britain might have had to object to 
diversion. 

Now, Senator, that is what you have said is your position and I 
want to say that is my position. The witness had told the commit- 
tee, had ae in his testimony to rights under this treaty con- 
ferred upon Canada and I merely asked the witness to show me in 
the treaty where that right was conferred. And I want to thank you 
for your interjection into this of an interpretation with which you 
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tell me you agree which specifically says that there was no such right 
granted under this treaty. “0 Mb 

Senator Lauscuer. The Senator from Oklahoma is misstating the 
position of the Governor of Ohio. The Governor of Ohio says that 
independent of any treaty, Canada has the international legal right 
to object to the United States diverting waters in a manner which 
prejudicially affect the ability of Canada to navigate in its waters 
on its side of the continent. 

Senator Kerr. Now, where is that statement by the Governor of 
Ohio? 

Senator Lauscne. That is in substance the declaration that is con- 
tained in this letter. 

Senator Kerr. Where is the basis 

Senator Lauscue. Just one moment. 

Senator Kerr. Where is your basis for the statement that that is 
the position of the Governor of Ohio ? 

Senator Lauscue. That is the basis on which, in the treaty, they 
declared as was quoted by the witness—— 

Senator Kerr. Senator, you have told me what the position of the 
Governor of Ohio is, haven’t you ? 

Senator Lauscue. I listened to the Senator from Oklahoma while 
he declared his position and I hope that he will allow me to finish 
my declaration and I want to again read what the treaty says: 

It is understood, however, that neither of the High Contracting Parties intends 
by the foregoing provision to surrender any right which it may have to object 
to any interference with or diversion of waters on the other side of the boundary, 


the effect of which would be productive of material injury to the navigation 
interests on its own side of the boundary. 





Senator Kerr. Now then, would the Senator yield for a question? 

Senator Lauscue. Yes; surely. 

Senator Kerr. You told me that you were stating the position of 
the Governor of Ohio and I merely asked you to authenticate it and 
tell me did you get that by communication or is his position in the 
record ? 

Senator Lauscue. I respectfully submit to the chairman of this 
committee that the Governor of Ohio, as a Senator, and as a citizen, 
has the same right to express his opinion on interpretations of matters 
of law as the Senator from Oklahoma. 

Senator Kerr. Oh, indeed, but if I speak now I speak as the Senator 
from Oklahoma, not as the Governor of Oklahoma. 

Senator Lauscue. The only difference in the situation that prevails 
is that the Senator from Oklahoma is chairman and in that capacity 
occupies the position of a judge, and in occupying the position of a 
judge, it seems that his word becomes final. 

Senator Kerr. I want to tell you that if I thought I was in the posi- 
tion of a judge I wouldn’t be here. I didn’t come here as a judge, I 
came here as a representative of the people of Oklahoma, but I came 
here as their Senator, and while I have been their Governor, I do not 
have the authority now to speak as their Governor and if that is what 
the Senator was doing, I did not understand it. Was he referring to 
himself when he said the Governor of Ohio ? 

Senator Lauscue. There is no good that is coming from this pro- 
tracted exchange of words and I do not intend to carry it on. It is 
generating more heat than light, I would say. ; 
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Senator Kerr. Well, I am compelled to more or less agree. 

Senator Lauscue. I understand that the Senator would insist on 
carrying it on. 

Senator Kerr. But if the Senator wants 5 minutes now to close the 
debate I will give it to him and I will not say another word about 
what he says. 

Senator Lauscue. I will merely close by saying that if the chairman 
would genuinely occupy the position of a judge while acting as chair- 
man, these proceedings would go with greater dispatch and would 
insure a better disposition of the issue. 

Senator Kerr. Sow, then, with the permission of others I will re- 
turn to my friend the witness here. 

Is there any other language in this treaty which, in your judgment, 
would serve to do that to which I understood you to refer when you 
were talking about the rights acquired by Canada under this treaty 
to the waters of Lake Michigan? Or in view of what has been said 
here by all of us, including the gentleman who came over and offered 
his services there to you and were used by all of us, is it now your 
position that the rights you refer to and have in mind that Canada 
might have in regard to the waters of Lake Michigan would be the 
rights which she would have under international law and not by rea- 
son of any grant of right under the treaty ? : 

Mr. Honrcrk. Mr. Chairman, I have no opinion upon this legal 
question of my own. I think any opinion I might have as a legal 
opinion would be completely irrelevant, I have disclaimed any knowl- 
edge of international law or of the ability to interpret a treaty. I 
did state to the Chair that the legal adviser for the State Department 
had written a letter in which he expressed this as his opinion and 
I am reporting to the Chair the fact that a high official in the State 
Department of the Federal Government entertains this opinion. Now, 
whether the Cham agrees with that opinion or disagrees is beyond 
my control, but I am reporting it as a source to which to refer to find 
out what the treaty means, and again I say I have no personal opinion, 
no legal opinion, my work in Wisconsin involves the Wisconsin sta- 
tutes. Any time a Federal question is submitted to me I respectfully 
decline. 

I think the attorney general of Oklahoma does the same, and says 
that the question is for the Federal attorney or perhaps the United 
States attorney on occasion. 

Senator Kerr. Do you have the letter to which you referred ? 

Mr. Honeck. Yes; I do. 

Senator Kerr. May I have the opportunity to look at it? 

Mr. Honeck. Yes, sir. 

Senator Kerr. I want to say that your reference to the attorney 
general of Oklahoma could hardly be substantiated by the record be- 
cause he is shackled with no such modesty. 

Now, I would like for you to tell me where in—I will just read this. 

I believe now that you tell me this is the basis of your judgment 
that Canada received some right to the water in Lake Michigan under 
this treaty ? 

Mr. Honecx. I report that letter as the fact that someone in the 
State Department, whose job it is apparently to write letters like 


that entertains that opinion and I furnish it to the committee for what 
it is worth. 
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Senator Kerr. And is that substantiated by the letter? 

Mr. Honecx. Yes, sir. 

Senator Kerr. Now, we are going to take time to read the letter and 
I am going to see what we find: 


DEAR Mr. OLps— 


again, he is the assistant attorney general of Michigan, he is your 
helper? No; you are the attorney general of Wisconsin ? 

Mr. Honeck. No; he is not my ‘assistant but we work together on 
various matters of common interest to the two States. 

Senator Kerr (reading) : 


Reference is made to your letter to Mr. Becker of March 28, 1958, regarding 
the diversion of water at Chicago from Lake Michigan and the relationships 
of that diversion to the Boundary Waters Treaty of 1909. 

In your letter you state that Canada has continually protested that the Chi- 
cago diversion amounts to a breach of the treaty. The Canadian Government 
has not asserted that the Chicago diversion constitutes a breach of the treaty. 

Mr. Honeck. That is correct. 

Senator Kerr. Well, now, if the Canadian Government does not 
assert that the Chicago diversion constitutes a breach of the treaty 
what basis would there be for you to so state? 

Mr. Honeck. If I said that it constituted a breach of the treaty 
I don’t recall it and I did not intend it as such. 

Senator Kerr. You just told me that this letter justified your state- 
ment that this diversion would take away from Canada rights she 
got under the treaty. 

Mr. Honecx. The treaty that clause 2 confers a right to Canada to 
object to the consequences of the diversion of water and that was not 
represented 

Senator Kerr. You as a lawyer do not believe that that confers a 
right but that that affirms the right which they had. 

Mr. Honecx. Affirms the right which they had, yes. 

Senator Kerr. Yes. 

Mr. Honeck. Which is based on international law. 

Senator Kerr. But you and I do not know anything about inter- 
national law so we better not get into that because if both of us get 
to talking about something that neither of us know anything about 
we are sure not going to generate any light at all. 

Mr. Honeck. May I say this, Mr. Chairman? 

Senator Kerr. I want to finish reading the letter. 





Instead, the notes which have been submitted by the Canadian Government on 
this matter from time to time, and particularly in connection with proposed 
legislation authorizing an increase in the amount of water presently being 
diverted under the order of the United States Supreme Court, have stated that 
the effect of such an increased diversion would be productive of injury to 
Canadian navigation interests. The right to make an objection of this nature 
is expressly reserved in paragraph 2 of article II of the Boundary Waters 
Treaty. This paragraph, as you doubtless recall, states: 


and we both know what it states. 


With respect to your suggestion that the Supreme Court should be advised 
of the position which has been taken by Canada regarding the Chicago diversion 
in any brief presented by the Solicitor General, the decision as to the material 
being included in any such brief depends upon the decision of the Solicitor 
General. The Department of State has already expressed its views regarding 
the international aspects of the motion which has been filed in the Supreme 
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Court to reopen the Court’s order in the Sanitary District of Chicago cases. 
I will, however, make available to the Solicitor General copies of the notes which 
show the present position of the Canadian Government with respect to the 
Chicago diversion. 

You may be interested in the enclosed excerpt from “Hansard” on a discussion 
in the Canadian House of Commons regarding the Chicago diversion. 

Either Mr. Becker or I will be pleased to meet with you regarding this subject 
whenever it is convenient for you to be in Washington. 

I must say that I concur in its entirety with that letter. 

Mr. Honeck. I am pleased with that, Mr. Chairman. 

Senator Kerr. And it specifically says that the Canadian Govern- 
ment has not asserted that the Chicago diversion constitutes a breach 
of the treaty. 

Mr. Honeck. The clause 2 there apparently is merely declaratory 
of the rights of the parties under international law. 

Senator Krrr. I do not know whether it is or not, nor do you and 1 
have to put ourselves out on the horn of a dilemma indicating that we 
know what international law is, and I am going to tell you the truth; 
I don’t know. I ama man that is looking for knowledge, but I want 
to tell you I can read that language there and understand clearly from 
it that it specifies that any right that either party had with reference 
to objecting they keep and that neither party intends by the foregoing 
to surrender any right which it had in that regard. 

I again tell you that in my judgment a provision in a treaty which 
affirms that both of the parties are to still have any right to make an 
objection that they previously had does not grant to “either party a 
right which they had not previously had. 

Mr. Honeck. I agree with that. 

Senator Kerr. And you agree with that. I want to say that you and 
I are together on this thing. 

Now, you may proceed. 

Mr. Honrcx. In this same connection I respectfully direct the com- 
mittee’s attention to the memorandum of the committee on uses of 
international waters section of the international comparative law of 
the American Bar Association, dated May 17,1958 

Senator Kerr. Is it your position that Michigan i is an international 
water ? 

Mr. Honecr. No. 

Senator Kerr. Then what you are saying does not apply to Lake 
Michigan ? 

Mr. Honrcx. Well, what I am saying, Mr. Chairman, is that the 
American Bar Association section of international and comparative 
law has prepared a memorandum on uses of international waters and 
this has been communicated to the chairman of the Public Works 
Committee, Senator Chavez. 

Senator Kerr. That is right. 

Mr. Honeck. And I ask that this memorandum which deals spe- 
fically with diversion of water from Lake Michigan and the Great 
Lakes Basin to the Mississippi Basin be included in the record. 

Senator Kerr. That has already been included in the record; you 
wouldn’t want it included again ? 

Mr. Honeck. No. 

Senator Kerr. All right. 
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Mr. Honecx. I had been informed by the committee clerk to make 
that request during the presentation of my statement and I followed 
his suggestion. 

Senator Kerr. Any part of the document that you have requested be 
made a part of the record which has not been will be. 


(The memorandum is as follows:) 
JULY 28, 1958. 
Hon. DENNIS CHAVEZ, 
Chairman, the Committee on Public Works, 
United States Senate, Washington, D. CO. 


Dear SENATOR CHAVEZ: I should like to request, on behalf of the committee on 
uses of international waters of the section of international and comparative law, 
American Bar Association, that the following summary of the report of the com- 
mittee be included as a part of the record in the hearings on H. R. 2 before the 
Senate Committee on Public Works. 

On May 17, 1958, the committee on uses of international waters of the section 
of international and comparative law, American Bar Association, submitted the 
following resolution, which met with the approval of the majority of the com- 
mittee, to the members of the section of international and comparative law: 

Resolved, That the section of international law disapproves H. R. 2, 85th Con- 
gress, Ist session, entitled “A bill to authorize the State of Illinois and ‘the Metro- 
politan Sanitary District of Greater Chicago, under the direction of the Secre- 
tary of the Army to test, on a 3-year basis, the effect of increasing the diversion 
of water from Lake Michigan into the Ilinois Waterway, and for other purposes.” 

This resolution was submitted following a study of H. R. 2 and the background 
of the proposed diversion by Chicago as well as an exchange of views on the 
general principles of international law governing such a diversion. The com- 
mittee’s report treats with some of the factual circumstances leading up to H. R. 
2 as well as a number of the most recent statements of principles of law govern- 
ing the uses of international rivers formulated by learned international legal 
societies and by the Legal Adviser’s Office of the Department of State. With re- 
spect to the latter, the committee report said : 

“This memorandum represents a milestone in the field of international water 
law. It sets forth clearly for the first time in a well-documented official state- 
ment what has long been the position of the United States in actual practice. 
It should prove to be helpful in finding a basis for settlement of the present con- 
troversy between Canada and the United States on the Columbia River. In pre- 
senting this memorandum to the committee, Deputy Assistant Secretary of State 
Frederick W. Jandrey stated: 

“*Among other things, our memorandum deals with this view and points out 
that international law, as it has developed in this field in recent years, has 
solidified the principle of the equitable apportionment of waters which cross 
international boundaries. The fundamental doctrine concerned is, of course, 
that of not using one’s own property rights to injure the property rights of 
others.’ 

» 2 * x * * & 


“The statement of conclusions reached in this memorandum are of particular 
interest, representing as they do, one of the latest statements regarding the 
principles of law controlling in this field. These conclusions are quoted in 
appendix 4. These conclusions together with the last statement of the American 
Branch Committee of the International Law Association referred to above 
should afford a sound basis for the committee’s continuing study and an eventual 
recommendation by our committee to the section.” 

One member of the committee, Mr. Sydney G. Craig of Chicago, while express- 
ing general agreement with the principles of international law involved, felt 
strongly that on the basis of its factual and historical background the proposed 
diversion by Chicago would be consistent with these principles. 

The conclusions of the Legal Adviser’s Office of the State Department as to 
the principles of law governing international rivers negate the right of one state 
to act unilaterally over the objections of another state on its own decision that 
a proposed diversion is not in violation of the rights of the objecting state. In 
accordance with these principles the appropriate procedure is not to authorize 
a diversion until the matter has been settled by the pacific means envisaged 
in the Charter of the United Nations including reference to the International 
Court of Justice or other agreed international tribunal. 
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The Legal Adviser’s Office of the State Department, in its memorandum on 
the “Legal aspects of the use of systems of international rivers with special 
reference to the Columbia-Kootenay River system under the treaty of 1909 and 
under customary international law” concludes as follows: 

“38. (a) A riparian which proposes to make, or allow, a change in the existing 
regime of a system of international waters which could interfere with the reali- 
zation by a coriparian of its right to share on a just and reasonable basis in 
the use and benefits of the system, is under a duty to give the coriparian an 
opportunity to object. 

“(b) If the coriparian, in good faith, objects and demonstrates its willingness 
to reach a prompt and just solution by the pacific means envisaged in article 
33 (1) of the Charter of the United Nations, a riparian is under a duty to re- 
frain from making, or allowing, such change, pending agreement or other 
solution.” 

This same conclusion was reached by the Inter-American Bar Association at 
its 10th international conference at Buenos Aires in November 1957, by the 
American committee on international rivers of the International Law Associa- 
tion, and by other recent statements and studies in this area. 

On behalf of the committee on uses of international waters, section of inter- 
national comparative law, American Bar Association : 

William Roy Vallance, Chairman; Vashti Burr, Sydney Craig, North- 
cutt Ely, William L. Griffin, Gilbert Johnson, James Kunen, John 
Laylin, Herbert Little, Herbert Naujoks, members of the 
committee. 


(The statement of the American Bar Association referred to above 
is as follows:) 


AMERICAN BAR ASSOCIATION, 
SECTION OF INTERNATIONAL AND COMPARATIVE Law, 
COMMITTEE ON USES OF INTERNATIONAL WATERS, 
May 17, 1958. 
To Members of the Section of International and Comparative Law: 
Members of this committee have exchanged views by personal discussion when 
possible or by correspondence with members of the committee who were not 
available in Washington. 


DIVERSION OF WATER FROM LAKE MICHIGAN AND THE GREAT LAKES BASIN TO 
MISSISSIPPI BASIN 


The following resolution met with the approval of the majority of the 
committee: 

“Resolved, That the section of international law disapproved H. R. 2, 85th 
Congress, 1st session, entitled ‘A bill to authorize the State of Illinois and the 
Metropolitan Sanitary District of Greater Chicago, under the direction of the 
Secretary of the Army, to test, on a 3-year basis, the effect of increasing the 
diversion of water from Lake Michigan into the Illinois Waterway, and for 
other purposes.’ ” 

This bill was passed by the House of Representatives on May 22, 1957, and 
is now pending in the Public Works Committee of the United States Senate. 
It involves important principles of international law and provisions of the treaty 
of January 11, 1909, between Great Britain and the United States in respect 
to Canada, generally known as the Boundary Waters Treaty. The diversion 
of waters of Lake Michigan dealt with in this legislation has previously been 
the subject of litigation between the States in the Supreme Court of the United 
States. Its jurisdiction is based upon article III, section 2, clause 2, of the 
Constitution of the United States, which provides that: 

“The judicial Power shall extend to all Cases, in Law and Equity, arising 
under this Constitution, the Laws of the United States, and treaties made, or 
which shall be made, under their Authority * * * to Controversies between two 
or more States; * * *.” 

The diversion of water from Lake Michigan by reversal of the flow of the 
Chicago River and the digging of a canal across the Great Lakes-Mississippi 
River divide has been the subject of controversy for many years in the courts 
and in diplomatic correspondence of the United States and Canada. 

The Sanitary District of Chicago constructed the sanitary and ship canal, 
commonly designated as the main drainage canal, from Chicago to Lockport, 
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Ill., 1892-1900, and extended it to Joliet, 1903-7. This canal was built with flow 
eapacity of 10,000 cubic feet per second to pass the maximum flood from the 
Chicago area, to dispose of the sewage of 3 million people by dilution, and to 
provide deep-draft (24-foot) navigation inland to Lockport, across the Lake 
Michigan-Mississippi River divide. 


1909, BOUNDARY WATERS TREATY 


The Boundary Waters Treaty of 1909 with Great Britain in respect to Can- 
ada (36 Stat., p. 9) provides in article I, as follows: 

“The High Contracting Parties agree that the navigation of all navigable 
boundary waters shall forever continue free and open for the purposes of com- 
merce to the inhabitants and to the ships, vessels, and boats of both countries 
equally, subject, however, to any laws and regulations of either country, within 
its own territory, not inconsistent with such privilege of free navigation and 
applying equally and without discrimination to the inhabitants, ships, vessels, 
and boats of both countries. [Italic added.] 

“It is further agreed that so long as this treaty shall remain in force, this 
same right of navigation shall extend to the waters of Lake Michigan and to 
all canals connecting boundary waters, and now existing or which may here- 
after be constructed on either side of the line. Either of the High Contracting 
Parties may adopt rules and regulations governing the use of such canals 
within its own territory and may charge tolls for the use thereof, but all such 
rules and regulations and all tolls charged shall apply alike to the subjects 
or citizens of the High Contracting Parties and the ships, vessels, and boats of 
both of the High Contracting Parties, and they shall be placed on terms of 
equality in the use thereof.” 

Article II of the treaty reads as follows: 

“Each of the High Contracting Parties reserves to itself or to the several 
State Governments on the one side and the Dominion or Provincial Govern- 
ments on the other as the case may be, subject to any treaty provisions now 
existing with respect thereto, the exclusive jurisdiction and control over the use 
and diversion, whether temporary or permanent, of all waters on its own side 
of the line which in their natural channels would flow across the boundary or 
into boundary waters; but it is agreed that any interference with or diversion 
from their natural channel of such waters on either side of the boundary, re- 
sulting in any injury on the other side of the boundary, shall give rise to the 
same rights and entitle the injured parties to the same legal remedies as if 
such injury took place in the country where such diversion or interference oc- 
curs; but this provision shall not apply to cases already existing or to cases 
expressly covered by special agreement between the parties hereto. 

“It is understood, however, that neither of the High Contracting Parties in- 
tends by the foregoing provision to surrender any right, which it may have, 
to object to any interference with or diversions of waters on the other side of 
the boundary the effect of which would be productive of material injury to the 
navigation interests on its own side of the boundary.” [Italics added. ] 

Article III of the treaty contains the following provisions: 

“Tt is agreed that, in addition to the uses, obstructions, and diversions hereto- 
fore permitted or hereafter provided for by special agreement between the 
Parties hereto, no further or other uses or obstructions or diversions, whether 
temporary or permanent, of boundary waters on either side of the line, affecting 
the natural level or flow of boundary waters on the other side of the line, shall 
be made except by authority of the United States or the Dominion of Canada 
within their respective jurisdictions and with the approval, as hereinafter pro- 
vided, of a joint commission, to be known as the International Joint Commission. 

“The foregoing provisions are not intended to limit or interfere with the exist- 
ing rights of the Gogernment of the United States on the one side and the Gov- 
ernment of the Dominion of Canada on the other, to undertake and carry on 
governmental works in boundary waters for the deepening of channels, the con- 
struction of breakwaters, the improvement of harbours, and other governmental 
works for the benefit of commerce and navigation, provided that such works 
are wholly on its own side of the line and do not materially affect the level or 
flow of the boundary waters on the other, nor are such provisions intended to 
interfere with the ordinary use of such waters for domestic and sanitary pur- 
poses.” [Italics added.] 
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Secretary Root’s statement at the Senate hearing re article II reads as follows: 

“The last paragraph of article II reserves our right to object to any interfer- 
ence with or diversion of waters on the other side of the boundary, the effect 
of which would be productive of material injury to the navigation interests on 
its own side of the boundary. 

“There should clearly be a right, there would be a right, to object to, for 
instance, drying up one of the lakes. Either country, for instance, would be 
justified in going to war to prevent the other country from drying up Lake Erie, 
and that right to object to the destruction of the navigation in these international 
waters is preserved. I did not want to press Canada to give up any such rights, 
and I did not want to give up any such rights ourselves. There is a company 
jncorporated in Canada, which involves very important political interests there, 
to cut a canal from Lake Erie to Ontario, across the Jordan River, and turning 
the entire current of Lake Erie down through that canal for power purposes. 
It would dry up Niagara River and appropriate the entire waterpower design 
from the level of Lake Erie to Lake Ontario. 

“Senator Bacon. This treaty prevents that? 

“Secretary Roor. This treaty prevents that. It reserves our right to object 
to it, and it prevents its being done except by the authority of this commission, 
which necessitates the consent of the American member of the commission. The 
exising waterways commission has already reported against it. 

“Article II also gives the parties on either side of the line certain legal reme- 
dies. That is, of course, new. That would make the people on either side of the 
line stand in the same relation as to the treatment of their watercourses as the 
people on either side of the line between New York and Pennsylvania.” 


LEGAL PROCEEDINGS BY UNITED STATES GOVERNMENT AGAINST STATE OF ILLINOIS AND 
BY STATES OF WISCONSIN, MINNESOTA, OHIO, PENNSYLVANIA, MICHIGAN, AND 
NEW YORK AGAINST STATE OF ILLINOIS AND SANITARY DISTRICT OF CHICAGO 


The Attorney General of the United States brought an action in a district 
court of the United States on October 6, 1913, to enjoin the sanitary district from 
diverting from Lake Michigan more than an amount of water authorized by the 
Secretary of War. It was not until June 18, 1923, however, that a decree was 
entered by the district court granting the relief sought by the plaintiff. 

On January 5, 1923, the United States Supreme Court in the case of Sanitary 
District of Chicago v. United States (266 U. S. 405), affirmed a decree of the 
district court enjoining the sanitary district from diverting water from Lake 
Michigan in excess of 250,000 cubic feet per minute, the amount authorized by 
the Secretary of War. The opinion of Justice Holmes contains the following 
statement relating to the Boundary Waters Treaty of January 11, 1909: 

“This is not a controversy between equals. The United States is asserting 
its sovereign power to regulate commerce and to control the navigable waters 
within its jurisdiction. It has a standing in this suit not only to remove ob- 
struction to interstate and foreign commerce, the main ground, which we will deal 
with last, but also to carry out treaty obligations to a foreign power bordering 
upon some of the lakes concerned, and, it may be, aiso on the footing of an ulti- 
mate sovereign interest in the lakes. The Attorney General by virtue of his 
office may bring this proceeding, and no statute is necessary to authorize the suit 
(United States v. San Jacinto Tin Co., 125 U. S. 273). With regard to the 
second ground, the treaty of January 11, 1909, with Great Britain, expressly 
provides against uses ‘affecting the natural level or flow of boundary waters’ 
without the authority of the United States or the Dominion of Canada within 
their respective jurisdiction and the approval of the International Joint Commis- 
sion agreed upon therein. As to its ultimate interest in the lakes, the reasons 
seem to be stronger than those that have established a similar standing for a 
State, as the interests of the Nation are more important than those of any States. 
(In re Debs, 158 U. S. 564, 584, 585, 599; Georgia v. Tennessee Copper Co., 206 
U. S. 230; Hudson County Water Co. v. McCarter, 209 U.S. 349, 355: Marshall 
Dental Manufacturing Co. v. Iowa, 226 U. 8S. 460, 462, pp. 425 and 426.)” 
[Italic added. ] 

On July 14, 1922, the State of Wisconsin filed a bill in the United States 
Supreme Court against the State of Illinois and the Sanitary District of Chi- 
cago in which the States of Minnesota, Ohio, and Pennsylvania subsequently 
joined. The case was decided on January 14, 1929 (278 U. S. 367), with 
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Similar suits brought by the States of Michigan and New York. The Court's 
opinion in the case contains the following pertinent statements : 

“There is a further prayer, that if the sanitary and ship canal should be 
used as a navigable waterway of the United States and be subject to the same 
control on the part of the United States as other navigable waterways, the 
defendant should be restrained from permanently diverting any water from 
Lake Michigan in excess of the amount which the Court should determine to be 
reasonably required for navigation in and through said canal and the connecting 
waters to the Illinois and Mississippi Rivers, without injury to the navigable 
capacity of the Great Lakes and their connecting waters” (p. 369). [Italics 
added.] 

Chief Justice Taft stated: 

“The Master’s (Charles Evans Hughes) findings on the subject of injury to 
the complainants are in effect as follows: 

“*The diversion which has taken place through the Chicago drainage canal 
has been substantially equivalent to a diversion of about 8,500 cubic feet a 
second for a period of time sufficient to cause, and it has caused the lowering 
of the mean levels of the lake and the connecting waterways, as follows: Lakes 
Erie and Ontario approximately 5 inches; and of the connecting rivers, bays, 
and harbors to the same extent, respectively. A diversion of an additional 
1,500 cubic feet per second, or a total diversion of 10,000 cubic feet, a second 
would cause an additional lowering in Lakes Michigan and Huron of about 1 
inch, and in Lakes Erie and Ontario a little less than 1 inch, with a corre- 
sponding additional lowering in the connecting waterways’ (pp. 407-408). 
[Italics added. ] 

“Tt will be perceived that the interference which was the basis of the Secre- 
tary’s permit, and which the latter was intended to eliminate, resulted directly 
from the failure of the sanitary district to take care of its sewage in some way 
other than by promoting or continuing the existing diversion. It may be that 
some flow from the lake is necessary to keep up navigation in the Chicago 
River, which really is part of the port of Chicago, but that amount is negligible 
as compared with 8,500 second-feet now being diverted. Hence, beyond that 
negligible quantity, the validity of the Secretary’s permit derives its support 
entirely from a situation produced by the sanitary district in violation of the 
complainant’s rights; and but for that support complainants might properly 
press for an immediate shutting down by injunction of the diversion, save any 
small part needed to maintain navigation in the river. In these circumstances 
we think they are entitled to a decree which will be effective in bringing that 
violation and the unwarranted part of the diversion to an end” (p. 418). 
{Italics added.] 

“Tt therefore is the duty of this Court by an appropriate decree to compel the 
reduction of the diversion to a point where it rests on a legal basis and thus to 
restore the navigable capacity of Lake Michigan to its proper level” (p. 420). 

In a decision (vol. 281, p. 179) rendered on April 14, 1930, by Mr. Justice 
Holmes the litigation terminated in a decree providing in part as follows: 

“That on and after December 31, 1959, the said defendants are enjoined from 
diverting as above in excess of the annual average of 1,500 cubic feet per second 
in additional to domestic pumpage. 

“That the provisions of this decree as to the diverting of the waters of the 
Great Lakes-St. Lawrence system or watershed relate to the flow diverted by 
the defendants exclusive of the water drawn by the city of Chicago for domestic 
water supply purposes and entering the Chicago River and its branches or the 
Calumet River or the Chicago Drainage Canal as sewage. The amount so di- 
verted is to be determined by deducting from the total flow at Lockport the 
amount of water pumped by the city of Chicago into its water mains and as so 
computed will include the runoff of the Chicago and Calumet drainage area” 
(281 U. S.179, p. 201). [Italics added. ] 

The decree was announced by Justice Holmes on April 21, 1930 (281 U. S. 
696-697). Action with regard to this decree is reported in Supreme Court 
reports (287 United States 578-579, and in 289 United States 395 (1933) ), in 
which Chief Justice Hughes states: 

“Third. Similar considerations apply to the argument based on the provisions 
of the Rivers and Harbors Act of July 3, 1930, and of the pending treaty with 
Canada as to the Great Lakes-St. Lawrence Waterway, in relation to compen- 
sation works through which it is urged, the restoration of lake levels may be 
effected. The reference is to the construction of compensation works in the 
Niagara and St. Clair Rivers. Counsel for Illinois say that ‘upon the adoption 
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of this treaty the appropriation made for the projects authorized in the rivers 
and harbors bill in 1930, including compensation works, by the War Department 
appropritaion bill of 1931,’ becomes immediately available for carrying out this 
treaty requirement, and that the Court should assume that, either under the 
treaty Or under the act of 1930, compensation works with the desired result 
will be installed. But it is apparent that there is no basis for the suggested 
assumption. It would be manifestly inappropriate to discuss the provisions of 
the pending treaty, bearing upon the diversion of water from Lake Michigan, 
as the treaty is not in effect. And there is no ground for concluding that the 
compensation works to which reference is made could be installed in the absence 
of treaty. What, if anything, will be done in the establishment of compensa- 
tion works is undetermined. 

“The decisive point is that nothing has been done which affects the operation 
of the decree and that the obligation of defendants to carry out its terms is 
in full force” (p. 404). 

Subsequent proceedings initiated by the defendants, State of Illinois and 
Chicago Sanitary District for modification of the decree were rejected by the 
Court on May 26, 1941 (313 U. 8S. 547). On October 23, 1950, the Supreme Court 
dismissed their petition for an interpretation and clarification of the decree of 
April 21, 1930. 

On January 28, 1957, the Court continued for 1 month permission it had 
granted on December 17, 1956, to divert up to an average of 8,500 cubic feet per 
second “in view of the continuing emergency in navigation caused by low water 
in the Mississippi River.” It directed that this be restricted then to a diversion 
of 1,500 cubic feet per second pursuant to the decree of April 21, 1930 after 
February 28, 1957, in addition to domestic pumpage. 


CANADIAN OBJECTIONS TO PROPOSED DIVERSION 


Canada has objected to recent proposals of Illinois and the Chicago Sanitary 
District for additional diversion of water from Lake Michigan. Two notes from 
the Canadian Embassy to the Secretary of State dated February 1 and March 10, 
1954, set forth these objections. In the latter note, the Canadian Government 
referred to article II of the Boundary Waters Treaty and stated that: 

“The terms of the last paragraph of that article clearly affirm the under- 
standing that neither party to the treaty surrenders ‘any right which it may 
have to object to any interference with or diversion of waters on the other side 
of the boundary the effect of which would be productive of material injury to 
the navigation interests on its own side of the boundary.’ If the proposed in- 
crease in the diversion at Chicago were to take place, the Government of Canada 
would, in the circumstances described above, consider that there would be ma- 
terial injury to the navigation interests on its side of the boundary.” 

The Canadian note of March 10, 1954, concludes as follows: 

“The Canadian Government wishes to draw attention once more to the fact 
that the Chicago diversion is one aspect of a matter now before the Inter- 
national Joint Commission and it is suggested that it would be in the best 
interests of Canada and the United States to allow the Commission to com- 
plete its study of this and related matters before any change in arrangements 
affecting the levels of the Great Lakes is authorized.” 

A third note, No. 550, dated August 24, 1954, was sent by the Canadian Em- 
bassy to the Department of State. Attention was again drawn to the contents 
of its previous notes and the following statement was made: 

“As mentioned in my previous two notes, the Canadian Government considers 
that the adoption of this measure would have an adverse effect on navigation 
in the Great Lakes and the St. Lawrence River. After careful consideration 
the Government of Canada has reached the conclusion that an increase in the 
diversion at Chicago by 1,000 cubic feet per second as provided in this legislation 
would in fact result in injury to navigation in boundary waters, particularly 
during cycles of low levels on the Great Lakes. 

“It is the view of my Government, therefore, that the implementation of 
this proposed legislation would constitute a diversion of waters on the United 
States side of the boundary, the effect of which will be productive of material 
injury to the navigation interests on the Canadian side of the boundary. In 
these circumstances and in accordance with the right which is expressly re- 
served in article II of the Boundary Waters Treaty of 1909, I am instructed by 
my Government to make formal objection to the proposed increase in the 
diversion of the waters of Lake Michigan and to request that the United States 
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Government take whatever measures may be appropriate to insure that this 
proposal is not implemented. In this connection it is suggested that the interests 
of Canada and the United States would best be served by allowing the Inter- 
national Joint Commission to complete its study of this and related matters 
under the arrangements already agreed upon in the joint reference of June 25, 
1952” (611.42322/8-2454). 

In his further note of February 13, 1956, the Canadian Ambassador stated 
in the concluding paragraph that: 

“T am accordingly instructed to make clear that, in the view of the Canadian 
Government, the enactment of the proposed legislation would be prejudicial to 
the navigation and power interests of both countries.” 

It should be noted that H. R. 3300, passed in the closing hours of the 83d 
Congress, was not approved by President Eisenhower. In his memorandum 
of disapproval he stated: 

“T am unable to approve the bill because— 

“(1) Existing diversions are adequate for navigation on the Illinois Water- 
way and Mississippi River. 

“(2) The methods of control of lake levels and protection of property on 
the Great Lakes should be considered before arbitrarily proceeding with the 
proposed increase diversion. 

“(3) The diversions are authorized without reference to negotiation with 
Canada ; and 

“(4) The legitimate interests of other States affected by the diversion may be 
adversely affected (Congressional Record, July 27, 1956, vol. 102, No. 10380, 
p. 13768). 

A similar bill in the 84th Congress, H. R. 3210, was disapproved by the De- 
partment of State in a letter from Thruston B. Morton, Assistant Secretary 
of State (now Senator Morton), reading in part as follows: 

“The Department has been informed by the Bureau of the Budget that there 
is no objection to the submission of this report and that the enactment of this 
proposed legislation would not be in aceord with the program of the President 
since it considers the reasons for the President’s memorandum of disapproval 
of H. R. 3300, 83d Congress, remain valid” (same citation). 

The effect of the increased diverison of 1,000 cubic feet per second at Chicago 
was the subject of an investigation by the Corps of Engineers of the United 
States Army. (S. Doc. No. 28, 85th Cong., 1st sess.) * This report and other 
pertinent material from the Public Health Service were the basis of discussions 
between officers of the United States and Canada. The result was a renewal 
of Canada’s expression of disapproval on account of adverse effects upon navi- 
gation and power interests and boundary waters, including connecting chan- 
nels, harbors, and the St. Lawrence River power-seaway project. 

The proposed developments would also constitute an unfortunate precedent 
for the United States in its negotiations with Canada with regard to the pro- 
posal of some Canadian interests to divert the waters of the Kootenay and Co- 
lumbia Rivers into the Thompson and Fraser Rivers for power development, 
thus depriving the dams constructed by the United States below the boundary 
on the Columbia of waters for power and navigation developments there. 

Further discussion of the Columbia River diversion project will be presented 
later. 

THE COLUMBIA RIVER DISPUTE 


The Columbia River originates in Canada. For almost two-thirds of its 
length it flows in the United States. The river derives a substantial part of its 
vater volume from Canadian sources. The waters of this international river 
are now being used in the United States for hydroelectric power generation at 
five completed dams. Two other dams are under construction and five more are 
planned in the United States. In addition, the waters are being used for irriga- 
tion and reclamation. Great quantities of water from the Columbia are being 


1 Sec. 201 of this report reads in part as follows: 

“The minimum estimated energy losses from a 3-year increase in diversion, as based on 
existing plants only, are 72,800,000 kilowatt-hours in United States plants and 115,200,000 
kilowatt-hours in Canadian plants for a total estimated loss of 188 million kilowatt-hours. 
The maximum estimated losses from a 3-year increase in diversion, as based on ex- 
isting and proposed plants, are 148,700,000 kilowatt-hours in United States plants 
and 294,300,000 kilowatt-hours in Canadian plants for a total estimated loss of 443 million 
kilowatt-hours. ‘The energy losses are therefore estimated to be somewhere between 188 
million and 443 million kilowatt-hours, and will vary with the timing of installation of 
additional generating capacity at the several power sites on the Niagara and St. Lawrence 
Rivers.” 
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used also for the operation of the Hanford Atomic Works. The lower reaches 
of the river are used for navigation, and the fishing industry draws on the same 
waters for its supplies. Canada is now planning to divert 15 million acre feet 
of water annually from the Columbia into an all-Canadian river—the Fraser—- 
to increase its production of electric energy. The projected diversion would 
cut off approximately 25 percent of the flow of the Columbia into the United 
States and cause the operation of American projects and industries on a basis 
of 75 percent of capacity only. The International Joint Commission, set up by 
both countries to study and solve common river problems, is deadlocked on the 
question of proper allocation of water supplies. 


INTERNATIONAL CONFERENCES 


With the growth in population in the United States and elsewhere, coupled 
with the increasing desire of the people of the world to advance their standard 
of living and the requirements of a more mechanized and industrial way of life 
for an increasingly large number of people, there has come a pressing need for 
water resources, Aside from the historic uses to which water has been put such 
as irrigation, navigation, domestic consumption, etc., the atomic age into which 
we are moving requires water for cooling, disposal, and other purposes. A 
natural concomitant to this need for and reliance upon water has been the in- 
creased competition between States and nations with respect to the use of waters 
which cross State and international boundaries. This conflict between sovereign 
entities has resulted in the serious consideration of the principles of law govern- 
ing this field. 

Within the past few years, the topic of “law governing the use of interna- 
tional rivers” has been on the agenda of a number of international conferences 
and it has received consideration by various learned legal societies. Study com- 
mittees have been established by a number of these organizations; joint engi- 
neering, economic, and other international commissions have been set up by 
interested governments and in the United Nations; and numerous international 
declarations aud statements of the law have been promulgated in an effort to 
deal with this great problem. 

The members of this committee have studied a large amount of material that 
has been collected by other international legal organizations working in this 
field. We have applied some of the conclusions that have been expressed to the 
problems which confront the United States in its relations with Canada in 
respect to the proposed Chicago diversion of Lake Michigan and to the proposed 
diversion of waters of the Columbia River. We have also exchanged views 
with respect to other international controversies in this field. We have been 
particularly interested in the work of the International Law Association, the 
Inter-American Bar Association, and most recently the statement by the Legal 
Adviser’s Office of the State Department in connection with hearings before 
the Senate Committee on Interior and Insular Affairs on the Columbia River. 
It has become apparent that our most important task at this point is, following 
continued study of the materials in the field, to enunciate our conclusions with 
respect to the status of the principles governing the uses of international 
rivers and to suggest their practical application to the problems which confront 
the United States as well as other countries when the conflicts appear to be a 
possible threat to international peace and security. 

In reviewing the work which has been carried out by other organizations, 
and the careful study which has been undertaken by our own Government re- 
sulting in the statement which was presented before the Senate Interior and 
Insular Affairs Committee last month, it has appeared that one of the most 
important functions which the committee could discharge would be to call the 
attention of the American Bar Association to the worldwide importance of a 
problem which until recently many of us had been conscious of only in relation 
to the Western Hemisphere. Because of the position of the United States— 
downstream in several cases as regards Canada and upstream of Mexico, as 
well as the history of our negotiations with our neighbors resulting until re- 
cently in complete cooperation on both sides, it appeared that the American 
bar was in a particularly good position to add our own weight to recent efforts 
to clarify the principles which govern the conduct of nations in this area. 
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WORK OF THE INTERNATIONAL LAW ASSOCIATION 


The International Law Association first undertook the study of principles 
of law governing the uses of waters of international rivers at its international 
conference in Edinburgh, Scotland, in August 1954 at which time an interna- 
tional committee was appointed. National branches were also organized to 
carry out simultaneous research. Correspondence and documentation were 
exchanged and the international committee in its first report on October 28, 
1955, set forth 8 principles of international law for consideration by the mem- 
bers of that association. This draft statement stimulated extensive comments 
by members of the international committee and several of the branch commit- 
tees, in particular the American branch committee. At the international con- 
ference of the ILA held at Dubrovnik in August 1956, the association adopted 
without dissent a statement of principles as a basis upon which to study further 
the development of rules of international law with respect to international 
rivers. This statement is attached as appendix 1. The resolution also con- 
tinued the international committee on an enlarged basis and requested the 
committee to resume study and to report thereon for consideration at the next 
conference. 

Following further exchanges of correspondence between members, the enlarged 
international committee met in Geneva in October 1957 to discuss the basis for 
a report to the association meeting. The international committee is again 
scheduled to meet at The Hague during May of this year. The American 
branch committee has been particularly active in carrying out research and in 
formulating a revised statement of principles in the light of that research. 
That statement of principles and recommendations together with an extensive 
supporting commentary, was approved by the American Branch Committee and 
recommended for adoption. It has been circulated amongst members of the 
international committee and will be a subject for discussion at its May meeting. 
The statement of principles and recommendations of the American branch com- 
mittee are attached as appendix 2. This statement of principles and recom- 
mendations merits study as it is the most recent formulation of principles 
based upon the extensive work that has been done in this field in the past 2 
years. 

The International Law Association will hold its international conference at 
New York in September of this year and will consider the report of the interna- 
tional committee which will be forthcoming after the May meeting. The state- 
ment of principles of law and recommendations of the American branch com- 
mittee together with its commentary, as well as a compilation of a number 
of reports and commentaries submitted to the association at the Dubrovnik 
conference, are available at request for international lawyers working in this 
field. “ 

INTER-AMERICAN BAR ASSOCIATION RESOLUTION 


At its November 1957 meeting in Buenos Aires, the Inter-American Bar Asso 
ciation adopted unanimously a resolution of existing principles of law govern- 
ing uses of international rivers and established a permanent committee for fur- 
ther study of this problem and instructed that committee to report to the asso- 
ciation at its next international conference. This resolution is attached as ap- 
pendix 3. The permanent committee is in the process of being enlarged to cover 
more of the countries represented in the association and has already begun 
exchanges of correspondence and materials collected by the various members 
with particular reference to precedents and practices in the Western Hemi- 
sphere. A compilation of documents presented to the conference or studied by 
members of the association in connection with the Buenos Aires conference 
has been printed and is available to those who are interested in this field. 


SENATE INTERIOR AND INSULAR AFFAIRS COMMITTEE HEARINGS ON THE COLUMBIA 
RIVER 


At the request of Senator Murray, the chairman of the Senate Interior and 
Insular Affairs Committee, the Legal Adviser’s Office of the State Department 
submitted a memorandum on the “Legal aspects of the use of systems of inter- 
national rivers with special reference to the Columbia-Kootenay River system 
under the treaty of 1909 and under customary international law.” This memo- 
randum represents a milestone in the field of international water law. It sets 
forth clearly for the first time in a well-documented official statement what has 
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long been the position of the United States in actual practice. It should prove 
to be helpful in finding a basis for settlement of the present controversy between 
Canada and the United States on the Columbia River. In presenting this memo- 
randum to the committee, Deputy Assistant Secretary of State Frederick W. 
Jandrey stated: 

“Among other things, our memorandum deals with this view and points out 
that international law, as it has developed in this field in recent years, has 
solidified the principle of the equitable apportionment of waters which cross 
international boundaries. The fundamental doctrine concerned is, of course, 
that of not using one’s own property rights to injure the property rights of 
others.” 

These hearings have continued and the record will be an unusually interesting 
document which it is made available. 

The statement of conclusions reached in this memorandum are of particular 
interest, representing as they do one of the latest statements regarding the prin- 
ciples of law controlling in this field. These conclusions are quoted in ap 
pendix 4. These conclusions, together with the last statement of the American 
branch committee of the ILA referred to above, should afford a sound basis for 
the committee’s continuing study and an eventual recommendation by our com- 
mittee to the section. 


COOPERATION WITH CANADIAN ATTORNEYS 


Some members of our committee met informally with Prof. Maxwell Cohen, 
the past president of the Canadian branch of the ILA. He has been very active 
in the field of international water law and has been the author of several articles 
bearing on this subject. The purpose of this meeting and of subsequent cor- 
respondnece has been to promote simultaneous and perhaps parallel activity on 
the part of our committee and the Canadian ILA committee. The Canadian ILA 
committee has been particularly active for the past several years and will be 
publishing shortly a book setting forth the long experience of the International 
Joint Commission. This work should be constructive, emphasizing as it does 
what has been atcomplished by means of the international machinery set up by 
the two countries to settle their differences and to assure the most advantageous 
development of their common hydrologic resources. Mr. Cohen expressed a per- 
sonal feeling that if the lawyers in Canada and in the United States could ar- 
rive at an agreed position as to what constituted the law regarding downstream 
benefits, this would be a most constructive bridge between the two countries on 
which eventually agreement on the entire Columbia River question might be 
based. Some members of our committee have already begun preliminary work 
to set up such a research project and will report on it at length later on in the 
summer. This work is to be independent of the work of our committee, but we 
expect that the fruits of that research would be useful to the committee in the 
accomplishment of its objective of setting forth a statement of the principles 
of law governing the use of waters of international rivers. 

Respectfully submitted. 

William Roy Vallance, chairman; Vashti Burr, Sydney Craig, North- 
cut Ely, Wm. L. Griffin, Gilbert Johnson, James Kunen, John Lay- 
lin, Herbert Little, Herbert Naujoks. 


Mr. Honrcx. Thank you. 

Now, this document contains a statement of reasons and a discus- 
sion of principles of international law and supports the resolution 
of the committee opposing H. R. 2 and S. 1123. The committee was 
comprised of 10 lawyers and the vote on the resolution, I am in- 
formed, was 9 to 1, and the dissenter was a member of the Chicago 
bar. 

Senator Kerr. Now that you have identified the dissenter would 
you identify those who favored the resolution ? 

Mr. Honeck. The chairman, William Roy Vallance, I believe, is 
of the Washington, D. C., bar. 

Senator Kerr. Does it give the area of his origin ? 

Mr. Honeck. No, I do not believe so. 

Senator Kerr. Is this a copy of that letter? 
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Mr. Moore. Yes, sir; it is on the last page. 

Senator Kerr. William Roy Vallance, ‘Vashti Burr, Sydney Craig, 
Northeutt Ely, William L. Griffin, Gilbert Johnson, James Kunen, 
John Laylin, Herbert Little, Herbert Naujoks. 

Mr. Honeck. Mr. Naujoks is a member of the Illinois bar, too. 

Senator Kerr. I believe he appeared here in opposition to this? 

Mr. Honeck. That is correct; yes. 

Senator Kerr. What is the identification of this committee? 

Mr. Honrck. Well, the name Vashti Burr I recollect as a former 
deputy attorney general of Pennsylvania. I believe Craig is a mem- 
ber of the Illinois bar; Gilbert Johnson, I believe, is from Ohio, Is 
he here? The other members I am not acquainted with other than 
Mr. Naujoks who I said was a member of the Illinois bar. 

Senator Kerr. Does this represent the position of the American 
Bar Association ? 

Mr. Honrcx. Of the committee on uses of international waters 
section of international and comparative law which is merely a com- 
mittee of the American bar. I do not believe this represents any 
action at the top level of the entire bar association. 

Senator Kerr. In other words, this is a resolution then of this 
group of lawyers? 

Mr. Honeck. It is a resolution of the group of lawyers supported 
by a brief. 

Senator Kerr. Fine. And the part of it you wanted in the record 
you have told us, and if there are other parts you want in that are 
not in they will be put in. 

Mr. Honeck. Now, the statements and the arguments of the pro- 
ponets would seek to minimize the damaging effects that diversion 
would have and have been addressed to the diversion of 1,000 cubic 
feet per second which I understood from the testimony was to be 
limited to a single year. 

Senator Kerr. I wonder if the gentleman would excuse me just a 
moment. 

Mr. Honeck. Yes. 

Senator Kerr. Proceed. 

Mr. Honecx. The statements and testimony up to now have mostly 
been addressed to the assumption that the diversion would involve 
the 1,000 cubic feet for a period of 1 year which, of course, is the pro- 
vision of this, as I understand it, the provision in the bill, but I think 
that in measuring the damage or the consequences that it is fair and 
proper to take into account “the entire history of Illinois’ efforts to 
divert water all the way from the beginning down to date and the 
most recent effort was the application made to the United States _ 
preme Court in the winter of 1956 and 1957 when they asked for 
temporary diversion which I believe reached 8,500 cubic second feet, 

I think in being realistic we must assume that regardless of the out- 
come of this proposed experiment that Illinois, in good faith on its 
part, would seek to get all the water that it felt was necessary to 
achieve its purposes and that was most recently demonstrated in that 
temporary order of the Supreme Court. 

Now, in that effort the assistance was enlisted of certain barge op- 
erators on the Mississippi River and that had to do with lock 26 down 
at Alton and information has just come to me that that has been partly 
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solved, if not entirely solved, by the enactment of the omnibus rivers 
and he arbors bill in the present session. It was approved on the 3d of 
July. That is Public Law 85-500. 

Senator Kerr. If you will find the original bill, you will find that 
it was authorized by a Senator from Oklahoma by the name of Kerr 
and one from South Dakota by the name of Case. So, 1 am reasonably 
familiar with it. 

Mr. Honeck. That should answer some of the objections 

Senator Kerr. If it has been of comfort to the witness and the 
State of Illinois, then one of the authors is very happy. 

Mr. Honecx. Well, that partly solves this problem, because it 
answers the problem of some of the people who were supporting the 
water-diversion bill based on the difficulties they had as a result of this 
lock 26 situation. 

One other factor, which has not been discussed yesterday or today, 
is the matter of the volume of domestic pumpage. Under the Supreme 
Court decree, Illinois is permitted to take 1,500 cubic feet per second 
in addition to domestic pumping. 

Now, I understand that the present domestic pumpage approxi- 
mates 1 ,800 cubic feet per second and there is no limitation on that. 
As Chic “ago grows, they can continue to take all that is necessary for 
domestic pumpage. So, on the basis of the 1,500 cubic feet per second 
authorized, plus the 1,800 cubic feet per second domestic pumpage, 
plus the 1 000 cubic feet per second they are seeking here, that would 
total 3,300 second-feet, not. a drop of which is returned to the Great 
Lakes Basin.’ 

Mr. Preston Peden, of the Chicago Association of Commerce & In- 
dustry, made out a strong case yesterday concerning the population 
expansion and the industrial expansion that is expected and that we 
all know will occur in the Chicago Sanitary District area, and he 
cited his figures as demonstrating the tremendous need they would 
have for water, and we think he was correct in his repr esentations as 
to this increase, but we point out that, without limitation upon do- 
mestic pumpage, that conceivably could double its present figure with- 
out any limitation under the Supreme Court decree. That goes into 
the waterway and on down to the Mississippi River. 

Senator Kerr. Is it the position of the witness that the exercise 
of that right by the city of Chicago should in any way impair any 
other right that they might have, if they have it ? 

Mr. Honecx. I am merely stating it as an objective fact to show 


' the volume of water that is actually being taken out of Lake Michigan, 


and to which no reference was made at the hearing sessions that 
I have attended, yesterday and today, and I also mention it as a 
preface to informing the committee that the States of Wisconsin, 
Minnesota, Ohio, Pennsylv ania, Michigan, and New York jointly ap- 
plied to the Supreme Court to have the decree of April 1930 amended 
and reopened, and the prayer for relief asks for the appointment of 
a special master to take testimony and make recommendations and 
findings for the return of purified effluent now diverted by a 
pumpage—for its return to the Great Lakes Basin from which it wa 
taken. 


29691—58——20 
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That action is still pending in the United States Supreme Court, 

Senator Dovuenas. May I ask the witness the disposition of this 
case 

Mr. Honeck. The case is still pending and- 

Senator Dovetas. Was not the application of the petitioning States 
denied ¢ 

Mr. Honecx. My understanding is that the Court required some 
additional evidence to be submitted in support of the allegations in 
the original petition. In other words, the Court has asked the States, 
the petitioners, to plead evidentiary matters, and we propose to do 
that, and this exchange of letters with the State Department has some 
bearing on that. 

Senator Doueras. I would like to have Mr. Fenlon, an attorney 
for the Chicago Sanitary District, Mr. Chairman, make a statement 
on that. 

Senator Kerr. Senator, that would not be in order at this time. 
If the Senator wants additional testimony from the proponents after 
the opponents have finished, we will certainly try to make that pos- 
sible. 

I want to say to the gentleman that I would ask him to bring his 
testimony to a conclusion as soon as he can. There are 8 other wit- 
nesses to be heard, and I believe you were advised that you would be 
requested to use 10 minutes of time. I admit that I am responsible 
for a good deal of what you have used. If you have additional notes, 
I would believe your interest would be served by filing them. Here 
is the attorney general of Michigan, who is yet to appear, 1 of the 8, 

and he is going to have to leave. Therefore, on that basis I would 
urge the witness to be as expeditious as he can. 

Mr. Honecx. Mr. Chairman, I typed these 3 pages myself, and I 
timed the reading of them, and it takes a little less than 10 minutes, 
and I have just about finished the reading of the statement, and 
there is 1 other item I wanted to put in the record, and that would 
be pages 7 and 8 of a document entitled “Legal Aspects of the Use of 
Systems of International Waters—With Special Reference to the 
Columbia-Kootenay River System Under the Treaty of 1909 and 
Under Customary International Law.” This is a memorandum of 
the Department of State, prepared by Mr. William L. Griffin, attor- 
ney, Office of Legal Adviser, and its relevancy to the present issue is 
the statement on page 8 that both the Canadian, Kootenay, and the 
Chicago diversion of Lake Michigan fall under article II of the 
treaty ‘of 1909. I wish to thank the committee very much for the 
courtesy of hearing Wisconsin’s presentation. If I could close with 
this one statement. 

I know the chairman, in addition to his high reputation as a lawyer 
and a statesman, has an excellent reputation as a businessman, and 
the figures that are supplied to me are that, on the proposed Columbia 
River diversion, there would be a loss of 20, 000 cubic feet per second. 
The Chicago diversion is 1,000 cubic feet per second, and this would 
be a pretty poor business proposition to make that kind of a trade 
with Canada. 

Thank you. 

Senator Kerr. Thank you very much, Mr. Honeck. The pages of 
the document you referred to may be included in the Rint at this 
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point, and we will then hear from Mr. Paul Adams, attorney general 
of Michigan, ; ; 
(The material referred to is as follows :) 


LV. THE PROVISIONS OF THE TREATY OF 1909 


The treaty between the United States and Great Britain relating to boundary 
waters and questions arising between the United States and Canada was signed 
at Washington, D. C., January 11, 1909, and came into force on May 5, 1910. 
The life of a treaty is continuous; it may, however, be terminated by 12 months’ 
notice given by either party. 

The treaty, in pattern and content, deals with three categories of waters: 

(1) Boundary waters, defined in a preliminary article as the waters along 
which the international boundary passes, but not including their tributaries or 
distributaries or the waters of rivers flowing across the boundary. Provisions 
regarding the regulation and apportionment of boundary waters in general are 
found in articles III and VIII, and in article V with respect to the Niagara 
River. Boundary waters are not involved in the present study. 

(2) Waters on either side flowing through natural channels across the 
boundary or into boundary waters. 

Article II “reserves” to the United States and Canada “* * * the exclusive 
jurisdiction and control over the use and diversion” of all such waters on their 
own side; and specifies that “* * * any interference with or diversion from 
their natural channel of such waters on either side of the boundary, resulting 
in any injury on the other side of the boundary, shall give rise to the same 
rights and entitle the injured parties to the same legal remedies as if such 
injury took place in the country where such diversion or interference occurs” ; 
and that neither the United States nor Canada surrenders any right “* * * to 
object to any interference with or diversions of waters on the other side of 
the boundary the effect of which would be productive of material injury to 
the navigation interests on its own side of the boundary.” 

Article VI contains agreed provisions apportioning the waters of the St. 
Mary and Milk Rivers and their tributaries in Montana, Alberta, and Saskatcha- 
wan, which waters would otherwise come under the general provisions of article 
II. 

Both the projected Canadian Kootenay-Columbia diversion and the Chicago 
diversion from Lake Michigan fall under article IT. 

(3) Waters on either side flowing from boundary waters or flowing in rivers 
from across the boundary. Article IV prevents in such waters dams or other 
works which would raise the natural level on the other side, unless approved 
by the International Joint Commission. Works such as the Libby Dam and 
Reservoir come under article IV. 


STATEMENT OF PAUL L. ADAMS, ATTORNEY GENERAL, STATE OF 
MICHIGAN 


Mr. Apams. Thank you, Mr. Chairman. 

Inasmuch as I have about 5 minutes’ time before it will be necessary 
for me to leave to catch a plane I will not read the statement I had 
prepared and which I had given to the clerk. 

Senator Kerr. It will be made a part of the record, Mr. Adams. 

Mr. Apams. I am Paul L. Adams, attorney general of the State of 
Michigan, and I am appearing here to express the views of my State 
with reference to the provisions of H. R. 2 and S. 1123. These are 
companion bills which seek to permit the State of Illinois and the 
Metropolitan Sanitary District of Greater Chicago to increase the di- 
version of water from Lake Michigan to an amount not to exceed a 
flow of 2,500 cubic feet per second for a period of 3 years. 
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LANGUAGE IN BILLS IS A SUBTERFUGE AND A SHAM 


I have made a study of the language of these bills as well as report 
No. 369 dated April 17, 1957, of the House of Representatives Com- 
mittee on Public Works. It seems to me that the language of these 
bills contains a lot of doubletalk and is a brazen attempt to gloss 
over the real purposes for which the additional diversion is desired. 

The members of this honorable committee know and all the people 
connected with this controversy know, and I also know, that the real 
purpose to be served by this additional diversion of water from the 
Great Lakes Basin is to allow a greater quantity of water to flow 
into the Illinois Waterway for the purpose of aiding the Metropolitan 
Sanitary District of Greater Chicago to dilute the highly contami- 
nated water now flowing into this canal, because of the failure on the 
part of the sanitary district to do a proper and adequate job of treat- 
ing its industrial and sewage wastes. 

‘Despite this general and admitted knowledge, I am at a loss to 
understand why the language of the bill does not specifically use plain, 
simple, ordinary terms expressing that purpose rather than language 
such as— 

* * * that in order to provide a basis for a study of the effect of increased di- 
version of water from Lake Michigan upon the Illinois Waterway and the 
degree of improvement in such waterway caused thereby * * * 

If by “the degree of improvement in such waterway” is meant im- 
provement in the unsanitary condition of the water in this waterway 

‘aused by the discharge of untreated or inadequately treated sewage 
and industrial wastes, then why does not the language of the bill 
openly, plainly and unequivocally say so? 

I believe I know the reason why this kind of language was used by 
the gentleman who drafted the bill and introduc ed it in both Houses 
of the Congress—and the reason is that they hope to justify the consti- 
tutionality and validity of these proposed bills on the basis that the 
improvement could be interpreted to refer to navigation rather than to 
sewage dilution. 

The Supreme Court of the United States in its opinion, written by 
Chief Justice Taft in Wisconsin v. Illinois (278 U. S. 367), made it 
very emphatic and plain that diversion of water from Lake Michigan 
for sanitation purposes was an illegal act on the part of the sanitary 
district and the State of Illinois. In the course of his opinion, Chief 
Justice Taft stated : 

And insofar as the prior diversion was not for the purposes of maintaining 
navigation in the Chicago River, it was without any legal basis because made for 
an inadmissible purpose. It, therefore, is the duty of this Court by an appro- 
priate decree to compel the reduction of the diversion to a point where it rests 
on a legal basis and thus to restore the navigable capacity of Lake Michigan to 
its proper level. The sanitary district authorities, relying on the argument with 
reference to the health of its people, have much too long delayed the needed 
substitution of suitable sewage plants as a means of avoiding the diversion in 
the future. Therefore they cannot now complain if an immediately heavy 
burden is placed upon the district because of their attitude and course. The 
situation requires the district to devise proper methods for providing sufficient 
money for constructing and putting into operation with all reasonable expedition 


adequate plants for the disposition of the sewage through other means than the 
lake diversion. 


Therefore I am compelled to take the position that in passing this 
bill the Congress would be permitting the sanitary district to divert 
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water from Lake Michigan to the injury of the other States for a con- 
stitutionally “inadmissible purpose,” because the real purpose to be 
served by the proposed increased diversion is to allow the sanitary 
district to use it for dilution of its sewage wastes under the guise that 
it would be making a study of the effec t of additional fresh water on 
the presently highly polluted water in the sanitary and ship canal. 
This seems to me the very acme of legal hocus-pocus. It would be 
equivalent to allowing a wrongdoer to experiment with his wrongful 
acts so that he might | find out how wrongful they were. (For a dis- 
cussion of the unc onstitutionality of an act of Congress authorizing 
diversion of water from one w atershed to another, see pp. 100-115 of 
testimony given by Herbert H. Naujoks, general counsel, Great Lakes 
Harbor ‘Assoc iation, at hearings of June 17 and 22, 1955, before the 
Committee on Public Works, House of Representatives, 84th Cong., 
ist sess.) 


ADDITIONAL DIVERSION OF WATER NOT NEEDED FOR MAINTENANCE OF 
NAVIGATION IN CANAL 


That this additional water is not needed for the purpose of main- 
taining navigation in the canal is obvious to anyone who wishes to 
consult the facts. In a report made by the division engineer, north 
central division, Corps of Engineers, United States Army, in January 
1957, on the subject “Effects of an additional diversion of water from 
Lake Michigan at Chicago” contained in Senate Document No. 28, 
85th Congress, 1st session, it is stated : 

184. Commerce on the Illinois Waterway has increased from a total of 
1,695,120 tons in 1935 to 21,362,852 tons in 1955, the latest year for which 
statistics have been compiled. Recent studies of present and prospective water 
requirements for navigation on the Illinois Waterway show that the authorized 
diversion of 1,500 cubic feet per second from Lake Michigan is adequate to meet 
those requirements. 

It is to be noted that the 1,500 cubic feet per second referred to in 
this paragraph is the same quantity which the Supreme Court of the 
United States found adequate to maintain navigation according to 
its decree of April 21, 1930. That decree provided, as is known to 
everyone here assembled, that only a 1,500 cubie feet per second 
annual average of diversion was needed and would be legally per- 
missible for the maintenance of navigation. 

In order to make certain that paragraph 184 of Senate Document 
No. 28 meant what it said, on May 8 of this year representatives of the 
complaining Great Lakes States held a conference here in Washington 
with Secretary of the Army Wilber M. Brucker. Present at this 
conference were representatives of the United States Corps of En- 
gineers headed by Maj. Gen. KE. C. Itschner, Chief of that corps. 

General Itschner informed us that 1,500 cubic feet per second was 
sufficient water to maintain navigation on this canal under the os 
single-lock system. Since the corps has made a study of a con- 
temph ited duplicate-lock system for the canal, he informed us that 
1,826 cubic feet per second would be sufficient to maintain navigation 
under a duplicate lock system. At that conference he handed us a 
written report of the study just completed by the Corps of Engineers 
on this question, and I am appending hereto a copy of that report. 
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It is conceded that the present quantity of diversion allowed by 
the Supreme Court of 1,500 cubic feet per second is sufficient to malal 
tain navigation and if it is conceded that no State has the right to 
divert water from the Great Lakes Basin for the purpose of assisti 
it in handling its sanitary needs, then any attempts by the Congress 
to permit greater diversion for a clearly illegal purpose would be a 
futile gesture as well as an attempt on the part of the Congress to 
pass an : unconstitutional piece of legislation. 

Unless Chicago’s diversion is halted it will lead to other diversions— 
Du Page County Water Commission in Illinois is also proposing to 
divert water from the Great Lakes Basin for domestic and sanitary 
purposes : 

Some may wonder why it is that the complaining Great Lakes 
States view with alarm this seemingly temporary and minute addi- 
tional diversion of water. In addition to all the reasons that you may 
hear at these hearings, I want to emphasize and reiterate ‘with ail 
the force at my command that unless the Great Lakes States insist 
upon adherence to a firm principle against diversion of water from 
this huge basin, particularly for a clearly illegal and inadmissible 
purpose, then the future prosperity of the entire Great Lakes Basin 
is in grave danger of deterioration. If the State of Dlinois and any 
of its legislative creatures such as the Metropolitan Sanitary Dis- 
trict of Greater Chicago is allowed to continue diverting water from 
the basin for sanitary purposes or some other illegal purpose, then 
the legal foundation on which rests the rights of the other riparian 
States to use this water for the benefit of their inhabitants will 
crumble to the ground. 

I will give you an example of how this evil can snowball : 

It came to our attention late in 1957 that the DuPage County Water 
Commission (another creature of the State of Illinois) intended to 
abstract water from Lake Michigan and divert it to a group of 
communities lying on the other side of the Great Lakes Basin divide, 
which water after having been used by these communities, would 
then find its way into the same Illinois Waterw ay. Fearing that this 
was the beginning of another source of diversion, the Governor of 
our State, G. Mennen Williams, on December 19, 1957, addressed 
a letter to Hon. William G. Stratton, Governor of Illinois, a copy 
of which I am appending. 

This letter remained unanswered; and again on March 11, 1958, 
Governor Williams addressed another communication to Governor 
Stratton, copy of which also is attached. Up to this date both of 
these communications remain unanswered. 

Apparently it is the deliberate intention of the Governor of Ili- 
nois to refuse to answer these letters which, you will observe, in 
substance do nothing more than to call his attention to this proposal 
and ask the Governor of Illinois “whether the information that had 
come to me was accurate; and if so, what action you as Governor of 
Illinois would proposed.” 

I need hardly comment on the rank discourtesy exhibited here by 
the Governor of Illinois in refusing to answer these letters. But 
aside from the ordinary amenities that should be shown by the execu- 
tive head of one State to another, if the information reaching us 
concerning the proposal of the DuPage County Water Commission 
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was inaccurate, it would have been an easy matter for the Governor 
of Illinois to have said so. His refusal to answer, however, would 
seem to indicate to us that the proposal is in the making and that 
the State of Illinois intends to make no effort to halt this new threat 
to the water rightfully belonging to the Great Lakes Basin. 

Several years ago we heard rumblings of demands on the part of 
certain people on “the Ohio River side of the divide in the State of 
Ohio who were planning to dig canals or pipe lines from Lake Erie 
across the divide so that they could use the water for industrial and 
agricultural purposes on the Ohio River side of the divide, thus again 
depriving the Great Lakes Basin of water rightfully belonging to it. 
However, we have been assured by the present attorney general of 
Ohio that they will not countenance any such diversion and for that 
we in Michigan wish to pay tribute to him for taking that stand. 

I mention these things merely to point up the fact that unless the 
Great Lakes States insist at all times, and on all occasions, that there 
be no invasion of the Great Lakes Basin water by areas and by per- 
sons who form no part of that basin, and stand upon a firm unassail- 
able legal principle against diversion no matter how small, then the 
day will come when it will be impossible to halt the multitudinous 
demands which will be made is aed the water which nature has boun- 
tifully given to the Great Lakes area 


CHICAGO'S DIVERSION SHOULD BE FURTHER RESTRICTED BY COMPELLING 
IT TO RETURN ITS DOMESTIC PUMPAGE BACK TO LAKE MICHIGAN 


The Supreme Court decree of April 21, 1930, permitted the sanitary 


district not only to divert the 1,500 cubic feet per second for main- 
tenance of navigation, but also permitted diversion of water for what 
istermed “domestic pumpage” without limitation. 

Domestic pumpage is that water which is withdrawn from Lake 
Michigan by the city of Chicago, used by its people and then dis- 
charged into its sewer system whence it finds its way into the sewage 
disposal plants for treatment. At the present time this volume of 
water amounts to approximately 1,800 cubic feet per second. 

The diversion of domestic pumpage was allowed by the Supreme 
Court as a temporary measure In or der to assist the sanitary district 
to discharge its sewage-laden water during the period of construction 
of the sewage disposal plants required by the decree. If it is assumed, 
as the Sanitary District of Greater Chicago claims, that its sewage 
disposal plants reach an efficiency of 90 percent, then the informa- 
tion that we have from our sanitary engineers indicates that this 
effluent can be safely returned to Lake Mic higan, as is done by every 
single municipality situated on the shores of the Great Lakes. 

It hardly seems to us fair that the Sanitary District of Greater 
Chicago should be allowed to deprive the Great Lakes Basin of 1,800 
cubic ‘feet per second of water emanating from its sewage disposal 
plants when no other municipality on the Great Lakes is “allowed to 
do so. The whole purpose of constructing sewage disposal plants 
is to treat the incoming contaminated w ater so that after treatment 
it will be safe to discharge it back to the source from whence it came. 

It is hard for us of the six Great Lakes States to understand under 
what logic the sanitary district can justify the expenditure of millions 
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of dollars for the construction of sewage disposal plants unless they 
render the water safe for return to Lake Michigan, as is done by all 
other municipalities. 

In the October 1957 term, all of the complaining Great Lakes States 
filed an application with the United States Supreme Court asking it 
to review its decree of April 21, 1930, with reference to the domestic 
pumpage so that it might determine whether at this time this district 
should be compelled to return the domestic pumpage back to Lake 
Michigan after treatment. On March 3, 1958, the Court entered the 
following decree : 

The application and motion herein are denied with leave to renew the appli- 
cation and motion with allegations made more definite and certain as a basis 
for the relief sought. 

I would like to inform this committee that we are gathering the 
necessary data at the present time which will enable us to file a sup- 
plemental application containing definite and certain allegations in 
compliance with the Supreme C ourt’s order. 


PRESENT LOW LEVELS OF GREAT LAKES MAKE IT IMPERATIVE THAT NO 
ADDITIONAL DIVERSION BE PERMITTED 


In view of the exceedingly low levels of the Great. Lakes at the 
sresent time, this basin requires every oe of water that belongs to 
it. It is the height of absurdity for the Government of the U nited 
States to spend “millions of dollars on the construction of the St. 
Lawrence seaway and in the deepening of the connecting waters of 
the upper lakes on the one hand and then to allow a loweri ing of the 
depths by permitting diversion on the other hand. 

This contradiction was very graphically expressed in a memo- 
randum written by Secretary of War Henry L. Stimson contained in 
his denial of the application of the Sanitary District of Chicago in 
1913 for diversion of 10,000 cubic feet per second of water. The 
Secretary stated, among other things: 


In a word, every drop of water taken out at Chicago necessarily tends to 
nullify costly improvements made under direct authority of Congress through- 
out the Great Lakes, and a withdrawal of the amount now applied for would 
nullify such expenditures to the amount of many millions of dollars, as well as 
inflict an even greater loss upon the navigation interests using such waters. 

On the other hand, the demand for the diversion of this water at Chicago is 
based solely upon the needs of that city for sanitation. * * * 

* * * The evidence indicates that at bottom the issue comes down to the 
question of cost. Other adequate systems of sewage disposal are possible and 
are in use throughout the world. The problem that confronts Chicago is not 
different in kind but simply larger and more pressing than that which confronts 
all of the other cities on the Great Lakes, in which nearly 3 million of the 
people of this country are living. The urban populations of those cities, like 
that of Chicago, is rapidly increasing, and a method of disposition of their 
sewage which will not injure the potable character of the water of the lakes 
must sooner or later be found for them all. 
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It is manifest that so long as the city is permitted to increase the amount of 
water which it may take from the lakes, there will be a very strong temptation 
placed upon it to postpone a more scientific and possibly more expensive method 
of disposing of its sewage. * * * 
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INJURIES TO INTERESTS OF GREAT LAKES STATES ACCENTUATED BY 
ADDITIONAL DIVERSION EVEN IF TEMPORARY 


In its opinion in the case of Wisconsin v. Jilinois, Chief Justice 
Taft, speaking for the Court, referred to the following injuries that 
the other Great Lakes States suffered because of ¢ ‘hicago’ s diversion 
which at that time amounted to 8,500 cubic feet per sec ond: 


The master finds that the damage due to the diversion at Chicago relates to 
navigation and commercial interests, to structures, to the convenience of summer 
resorts, to fishing and hunting grounds, to public parks and other enterprises, 
and to riparian property generally, but does not report that injury to agriculture 
is established. He says that the Great Lakes and their connecting channels 
form a natural highway for transportation, having a water surface of over 95,000 
square miles, and a shore line of 8,300 miles, extending from Duluth-Superior, 
and from Chicago and Gary, to Montreal; at the head of deep-draft ocean navi- 
gation on the St. Lawrence; that there are approximately 400 harbors on the 
Great Lakes and connecting channels, of which about 100 have been improved 
by the Federal Government ; that the latter improvements consist in the excava- 
tion and maintenance of channels from deep water in the lakes to the harbor 
entrances; that inner or local harbors are located inside of the Federal chan- 
nels, and the depths in the inner harbors have been obtained and are maintained 
at local expense ; that inner harbors are necessary to afford practical navigation ; 
that extensive and expensive loading, unloading and other terminal facilities 
have been constructed in these various ports within the territory of the com- 
plainant States, on the Great Lakes, at local expense. 

The master’s report says that the waterborne traffic on the Great Lakes for 
the year 1923 consisted of 81,466,902,000 ton-miles of water haul, and that con- 
sideration of individual-loaded boats and of their respective dimensions shows 
that, if water had been available for an additional 6 inches of draft, the fleet 
could have handled for the year 3,346,000 tons more than was actually transported, 
or to put the matter in another light, the season’s business could have been done 
with the elimination from service of about 30 freighters of the 2,000 to 3,000- 
ton class, and that the lost tonnage of the total through business of the lakes 
for 1923, incident to a 6-inch deficiency of draft, exceeded 4 million tons, and 
that the average water-haul rate for the year was 88 cents per ton. 

The great losses to which the complainant States and their citizens and their 
property owners have been subjected by the reductions of levels in the various 
lakes and rivers except Lake Superior are made apparent by these figures. 

Considering the computations contained in the master’s report (who 
incidentally was Charles Evans Hughes) based on commerce that was 

carried on in the Great Lakes for the year 1923, one need not be a 
genius to appreciate that the damages are accentuated with the in- 
crease in use to which the water resources of the Great Lakes have been 
put since 1923. Since that time I hardly need to remind this com- 
mittee that great things have occurred on the shores of the Great 
Lakes as well as in the St. Lawrence River system. 

At the present time the St. Lawrence seaway is in the building; the 
connecting channels of the upper lakes are being deepened, all of these 
works costing hundreds of millions of dollars. In addition, use of 
the shores of the Great Lakes has grown by leaps and bounds for such 
recreational purposes as summer resorts, hunting and fishing grounds, 
public parks, and for industrial and other private and public riparian 
uses. 

Although my State of Michigan is blessed with approximately 
3,000 miles of Great. Lakes shore, one need but to travel along this 
shore to find that it is rapidly being built upon and occupied by tem- 
porary and permanent resort residents, not only people from my 
State alone but from many of the States ‘surrounding us. The main- 
tenance of adequate water levels along these shores is an important 











308 DIVERSION OF WATER FROM LAKE MICHIGAN 


factor in the value which these properties command as well as in the 
feasibility of their use for these purposes. Consequently, any dis- 
turbance or lowering of the levels of water along our shores by un- 
lawful and artificial diversion will ser iously jeopardize the values 
of these properties and cause injury to millions of riparian owners, 


CONCLUSION 


In its avid and insatiable desire to literally steal the water from 
the Great Lakes Basin so that it may cheapen the cost of sewage dis- 
posal, the Sanitary District of Gre: ater Chicago is seemingly blind to 
the great injuries which its efforts cause to the millions of people in 
the other Great Lakes States. 

We in Michigan would be less than realistic and we certainly would 
be remiss in our public duty if, as public officials charged with the 
responsibility of protecting the interests of our State as well as those 
of our people, we were less than zealous in our efforts to call a halt 
to this invasion of our rights. 

In this attitude, we are mindful that the people composing the area 
within the Metropolitan Sanitary District of Greater Chicago are 
concerned with disposing of their sewage and industrial wastes in the 
cheapest manner possible. May we remind this committee that every 
city on the Great Lakes is faced with the same problem of finding 
ways and means of disposing of wastes as cheaply as possible. 

So far, only this particular entity known as the Sanitary District 
of Greater Chicago, over which the State of Illinois has even abdi- 
cated any supervision, seems to labor under the false impression that 
it should be allowed to dispose of its wastes at the expense of the 
other Great Lakes States. It seems to be laboring under the delu- 
sion that because it has committed a wrong for so many years, that 
wrong has now become a right. To me it seems clear that this posi- 
tion adhered to by the sanitary district smacks not only of a legal 
wrong but even borders on being a moral wrong. 

We say to the people of C hicago just exactly what they were told 
by C hief Justice Taft: “You have created your own problem and it 
is up to you to find a way out of your dilemma.” Certainly it is 
going to cost you some money; but it would be a strange legal doc- 
trine indeed if ever our courts were to adopt the theory that a 
nuisance should not be abated because it would cost the wrongdoer 
some money to do so. We say to Chicago, pointing to the example 
of what the other municipalities on the Great Lakes have been and 
are doing, namely, treating their industrial and sewage wastes by 
proper and adequate means and then returning the used water back 
to the Great Lakes Basin—“Go thou and do likewise.’ 

(The above-mentioned appendages are as follows :) 


WATER REQUIREMENTS FOR DUPLICATE LOCKS, ILLINOIS WATERWAY, ILL. 


Memorandum delivered to representatives of the States of Minnesota, Wisconsin, 
Michigan, Ohio, Pennsylvania, New York in the office of Hon. Wilbur M. 
Brucker, Secretary of the Army, by Maj. Gen. E. C. Itschner, United States 
Corps of Engineers 


1. The Illinois Waterway provides a channel for barge navigation between 
the Mississippi River, 38 miles above St. Louis, and waters navigated by deep- 
draft vessels of the Great Lakes fleet in Chicago. From the Mississippi River it 
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extends up the Illinois and Des Plaines Rivers for 291.1 miles to the uppermost 
existing Federal lock at Lockport. The other Federal locks with their locations 
in miles upstream from the Mississippi River are: LaGrange, 80.2; Peoria, 157.7; 
Starved Rock, 231; Marseilles, 244.6; Dresden Island, 271.5; and Brandon 
Road, 286. 

Hach lock is 110 feet wide and 600 feet long. The lock lifts, at flat pool, 
range from 10 feet at LaGrange to 39.5 feet at Lockport and depths over the 
gate sills vary from 12 to 22 feet. 

Navigable passes through the dams at LaGrange and Peoria enable traffic to 
bypass these locks when river stages are sufficiently high. 

Lakeward of Lockport the waterway is in the Chicago sanitary and ship canal 
for 12.4 miles to Sag Junction, thence one branch continues northeasterly 
therein and in natural waters for 22.1 miles to Lake Street, Chicago, at the 
head of Chicago River. From Sag Junction a second branch extends easterly 
23.8 miles via Calumet-Sag Channel, Little Calumet River, and Calumet River 
to Lake Calumet. 

Also a branch is authorized to extend from Calumet River via the Grand 
Calumet River to Clark Street, Gary, Ind., with a connecting channel in the 
Indiana Harbor Canal to 141st Street, East Chicago, Ind. 

The works provided for by the existing Federal project for the Illinois Water- 
way Consist principally of the above-described channels to a depth of 9 feet, 
with appurtenant improvements including certain bridge changes and 2 locks, 
not yet constructed, 1 in the Calumet River and 1 in the Grand Calumet River. 

2. The Chicago sanitary and ship canal and the Calumet-Sag Channel, in- 
cluding a flow-control lock in the latter and some enlargement of the Calumet 
and Little Calumet Rivers, were constructed by the Sanitary District of Chicago 
primarily to divert sewage-laden waters from the Lake Michigan drainage basin 
into the Des Plaines River and to relieve flood conditions in the valley of the 
Little Calumet River. 

The flow at Lockport lock consists of the water thus diverted through these 
canals. Construction of the locks and dams from Starved Rock to Lockport, 
inclusive, was initiated and carried well toward completion by the State of Il- 
linois. 

In 1930 these works were incorporated into the Federal project for comple- 
tion by the United States. In addition to providing these major works to the 
extent described, local interests have cooperated by making bridge changes and 
furnishing rights-of-way and spoil areas. 

3. The water requirements for the Illinois Waterway have been reviewed 
in connection with a report on the advisability of supplementing the 7 existing 
Federal locks on the Illinois Waterway by provision of an additional lock 110 
feet wide, and 1,200 feet long at each location. These estimates have been made 
on the basis of average daily lockage requirements without consideration of 
domestic pumpage or variation in river traffic from day to day. 

Variation of the flow rate within each year would be governed primarily by 
lockage requirements and secondarily to provide for discharge of storm runoff 
at Lockport so as to prevent reversals of flow of such runoff into Lake Michigan. 

4. The requirements for the Lockport lock are the largest. Based on esti- 
mates of future tonnage and an average of 2,900 tons per lockage the estimated 
future average number of lockages per day at Lockport is 42. Assuming the 42 
daily lockages would be equally divided between the existing and the proposed 
new lock and also that half of the lockages made through each lock are in 
alternation and half are in succession the requirement will be 16 lock volumes 
daily for each lock. 

The lock volume for the existing lock corresponds to a flow of approximately 
32 cubic feet per second for 1 day and the flow for the new lock can be taken 
as 64 cubic feet per second for 1 day. The total daily requirement is then equal 
to 16 times 94 or 1,536 cubic feet per second. With an estimated leakage of 40 
cubic feet per second a total requirement of 1,576 cubic feet per second, on an 
average annual basis, is obtained for operation of the proposed duplicate lock 
system. 

5. It is considered impractical, however, to so schedule such an average an- 
nual diversion that it would all be used for lockage. It is assumed that re- 
versal of the diversion flow to discharge storm runoff into Lake Michigan 
would not be permitted except during emergencies when there is insufficient 
capacity to pass all the flow at Lockport. 

Based on a consideration of the 4 years, 1954 through 1957, which includes 
two periods of intensive rainfall in the Chicago area, it is estimated that the 
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amount of water wasted in providing for storm water discharge during critica] 
years would be equivalent to an average flow rate of about 250 cubic feet per 
second for the year. Although chargeable to the diversion account under the 
present system of accounting, water thus wasted would not be usable to de 
crease the lockage requirement of 1,576 cubic feet per second, thus resulting 
in a total required diversion of 1,826 cubic feet per second. 

6. Other items to be considered in this matter are infiltration into sanitary 
district sewers and inflows from the Des Plaines River watershed into the san- 
itary canal system neither of which are considered a part of the diversion, 
Although these inflows add to the total amount of water available, the varia- 
bility of the supply, lack of control and uncertainty of the flows are such that 
they cannot be relied upon in determining the availability of water for lock 
operation, particularly during dry periods. 

7. It is concluded that an average annual discharge at Lockport of about 1,826 
cubic feet per second would be needed to assure an adequate water supply for 
operation of the proposed duplicate lock system. 


Marcn 11, 1958, 
Hon. WILLIAM G. STRATTON, 
Governor of Illinois, 
The Capitol, Springfield, Ill. 

My DEAR GOVERNOR STRATTON: On December 19, 1957, I addressed a communi- 
cation to you calling your attention to a memorandum which I had received from 
the attorney general of the State of Michigan with reference to an additional 
diversion of water from the Great Lakes Basin to the Mississippi watershed 
that could result from a proposal by the Du Page County Water Commission to 
abstract water from Lake Michigan and supply it to a group of communities 
located on the Mississippi side of the divide. 

Up to this date I have not had a reply from you. The purpose of my writing 
to you at that time was to ascertain whether the information that had come 
to me was accurate, and if so, what action you as Governor of Illinois would 
propose. 

In view of the fact that the Greater Chicago Metropolitan District has ex- 
panded considerably over the past 2 decades, and expects to keep on expanding 
in the future, the present diversion of water through the sanitary and ship canal 
will undoubtedly increase. The construction of the St. Lawrence seaway with 
its attendant increase in ship traffic requiring greater depths of water will make 
it imperative that my State as well as the other Great Lakes States be on the 
alert for and oppose vigorously any new and additional effort of water diversion 
from the Great Lakes Basin. 

It would seem to me that by this time you should have been able to consult 
with the State and local officials who are concerned with this development and 
to have ascertained whether this threat is a real one. I sincerely hope that 
you will realize the gravity of this situation and that you will favor me with 
a reply to my inquiry. 

Sincerely yours, 
G. MENNEN WILLIAMS, Governor. 


DECEMBER 19, 1957. 

















Hon. WILLIAM G. STRATTON, 
Governor of Illinois, 
The Capitol, Springfield, Ill. 


My DEAR GOVERNOR STRATTON: I am enclosing a copy of a letter which I 
have received from Attorney General Thomas M. Kavanagh with reference to 
an additional diversion of water from the Great Lakes watershed to the Missis- 
sippi watershed. 

Would you kindly advise me whether we are correct in assuming that the 
water which would be extracted from Lake Michigan by the Du Page County 
Water Commission will ultimately find its way into the Mississippi watershed 
rather than be returned to Lake Michigan and if so, what you as Governor of 
Illinois intend to do to halt this projected additional diversion of water from the 
Great Lakes-St. Lawrence system. 

An early reply would be appreciated. 

Very sincerely yours, 
G. MENNEN WILLIAMS, Governor. 
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Mr. Apams. I have also filed with the clerk a letter from the Lieu- 
tenant Governor of the State of Michigan, Mr. Philip Hart in opposi- 
tion to the proposed diversion. And I will also ask that that be made 
a part of the record. 

Senator Kerr. That will be made a part of the record. 

(The above-mentioned letter is as follows :) 

STATE OF MICHIGAN, 
OFFICE OF THE LIEUTENANT GOVERNOR, 
Lansing, July 25, 1958. 
Hon. Rosert 8S. Kerr, 
Chairman, Subcommittee of Public Works Committee, 
United States Senate, Washington, D.C. 

DEAR SENATOR Kerr: On the occasion of your public hearings on H. R. 2 and 
§. 1123 I want to reaffirm the opposition of the State of Michigan to such 
legislation. 

At the present time levels of the waters of the Great Lakes are at very low 
stages and there is every probability that they will continue on a downward 
trend for some time. We consider it to be an aggravated injury to the recrea- 
tional, industrial, and navigational interests of our State for the Congress to 
sanction any increased diversion of water from Lake Michigan by the State of 
Illinois and the Sanitary District of Greater Chicago, no matter what the pur- 
pose of the duration of the additional diversion. 

Michigan has lengthy shorelines on 4 of the 5 Great Lakes and is in the 
center of the Great Lakes Basin. Any artificial and unlawful diversion of 
water from the basin seriously affects the interests of the State as sovereign as 
well as the interests of her people. We insist that Chicago must find other ways 
of resolving her sewage disposal problem rather than simply diverting more 
water from the Great Lakes Basin. 

Sincerely, 
Puivip A. Hart, 
Lieutenant and Acting Governor. 

Mr. Apams. If I might, I would like to call to the attention of the 
chair the case of Wisconsin v. Illinois (278 U.S. 367) and the statement 
of Chief Justice Taft in that case with regard to the illegality of any 
diversion at Chicago other than for purposes of navigation, and his 
statement in that case that the sanitary district has too long delayed 
its solution to the problem of that community. I would particularly 
direct that to the Chair’s attention. 

I will also merely direct the next portion of my prepared state- 
ment to the Chair, which deals with the point that has been discussed 
here previously, that the additional diversion of water is clearly not 
needed for the maintenance of navigation and there are numerous 
statements, including a very recent one by Maj. Gen. E. C. Itschner to 
that effect. That isa part of the record. 

T also would call to the attention of the Chair a move on the part of 
Du Page County Water Commission in I]linois to divert water from 
the Great Lakes Basin for domestic and sanitary purposes which we 
are informed is now under way. 

There is an article appearing in the July 22 issue of the Chicago 
Times to the effect that this is a proposed diversion and this diversion 
would tap Lake Michigan for the purpose of serving communities 25 
miles away on the other side of the Great Lakes watershed dividing 
line. 

I think this points up the problem that we have here if we have 
diversion outside of the Great Lakes Basin. 

The point of the use by Chicago for domestic pumpage has been 
made previously. It is also a portion of my statement. 
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The point that we are now having low levels in the Great Lakes 
again has been made and I merely will direct it to the Chair’s atten- 
tion. 

I would like to read the conclusion or the summary of my state- 
ment,if I may. It is very short. 

The basic issue in this whole matter is who are the rightful owners 
of the waters in the Great Lakes. Under the decisions of the United 
States Supreme Court the Federal interest and the right to control 
these waters for navigation is paramount. Once this purpose is sat- 
isfied, however, the remaining rights belong to the individual States 
to be held in trust for the people of the Lakes States. 

These riparian rights are many and varied, such as the rights of 
hunting, fishing, bathing, boating, and the 1 use of the waters in com- 
mon with and without detriment to the other riparian owners. Since 
only the Great Lakes States have any rightful ownership in these 
waters, any taking without a subsequent return to the Great Lakes 
Basin becomes a theft from the other riparian owners that cannot be 
legalized even by the Congress of the United States. 

Senator Kerr. You would be surprised what they can legalize. I 
have been several times. 

Mr. Apams. I have no doubt but that Congress might make a very 
good try at it. 

Senator Kerr. I want to tell you I have been, pardon me, go ahead. 

Mr. Apams. That a taking is involved in the present proposal is 
so patent is to scarcely need discussion. 

The temptation to justify this proposal by pointing to the many 
benefits that will accrue to Chicago and Illinois are great. No doubt 
many benefits would result, but even if it be conc eded, which it isn’t, 
that it is possible to cast up a balance sheet in favor of Illinois how does 
this remove the taint of illegality and how shall be strike such a 
balance sheet by the simple expedient of balancing important pro- 
duction versus power loss, navigation gain versus navigation loss, san- 
itation costs versus navigation improvement costs. Suc h a proce edure 
fails to take into account all those losses not sus¢ eptible of evaluation, 
as such, as altered shorelines, diminished spawning grounds and 
hunting areas, dockage problems, reduction in resort values, and 
many others. . 

Finally, if we allow this diversion, where will it end? Will Con- 
gress entertain the petitions of other areas —— the Great Lakes 
Basin for a portion of the heritage of the Great Lakes States? 
Surely this would be as clearly wrong as for the Congress of the 
United States to give to Michigan the coal of West Vi irginia. 

These waters are a natural resource of the Great Lakes States just 
as sunshine is in Florida, Arizona, or California, just as oil is im 
Texas or Oklahoma, just as the mines or forests are of a given State 
and belong to that State. 

We would not deny to Chicago or to Illinois the use of this resource 
to meet the pressing sanitation needs of that area. We do maintain 
that such use for sanitation purposes or otherwise shall be on the 
same usage basis as for all the other Great Lakes States. A sharing 
of this resource in common and in return after its use to the Great 


Lakes Basin. 
This is the only legally and morally sound solution to the problem: 
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Thank you very much, Mr. Chairman. 
Senator Kerr. Thank you very much, Mr. Adams. 
Mr. Lawrence E. Sinclear, port director of Superior, Wis. 


STATEMENT OF LAWRENCE E. SINCLEAR, PORT DIRECTOR, SU- 
PERIOR BOARD OF HARBOR COMMISSIONERS, SUPERIOR, WIS. 


Mr. Srnciear. Honorable Chairman, I am the port director for 
the city of Superior, Wis., and represent the Superior Harbor Com- 
mission. 

I have filed a statement with you gentlemen, much of which has 
been gone over before, which I will not attempt to read into the 
record at this time. 

I also presented a resolution from the City Council of the City 
of Superior against this proposed water diversion. 

I would like to add one final thought at this time that the Great 
Lakes, the lifeline of the ports in our locality, that any decrease in 
the water level of those ieee would seriously affect the shipping on 
those lakes which might mean the diversion of traffic to other locali- 
ties—such as ore, grain, and so forth, which is presently shipped out of 
those ports. 

I have also been authorized to represent the city of Ashland, Wis. 
I have here a letter from Mr. Harry Simon, the honorable Mayor 
of Ashland, Wis., giving his objection to the proposed diversion of 
water, which I submit for the record. 

Senator Kerr. Those will be included in the record. 

(The-communications referred to are as follows :) 


PREPARED STATEMENT OF MR. SINCLEAR 


My name is Lawrence E. Sinclear. I am port director for the Superior Board 
of Harbor Commissioners located at Superior, Wis., and I would like to submit 
the following report on their behalf, and for the City Council of the City of 
Superior, Wis., relating to the proposal to divert waters of the Great Lakes at 
Chicago, now before your honorable committee, as contained in diversion bills 
H. R. 2, S. 1123, Lake Michigan. 

It is needless here to go into the historical status of Chicago’s problems 
and particularly the development of the Chicago drainage canal plan of sewage 
treatment. 

However, those of us who live in the Superior, Ashland, ard Duluth areas 
at the head of the lakes, are firmly of the conviction that steps must be 
taken to reduce diversion from Lake Michigan into the Mississippi watershed 
at Chicago without further delay. It is an established fact that for many 
years following the construction of the Chicago drainage canal in the early 
1900's, the city of Chicago gave very little consideration to sewage treatment 
other than by the dilution of the sewage wastes by drawing down water from 
Lake Michigan. It is also an established fact that the city of Chicago at times 
drew as much as 10,000 cubic feet per second. The Federal courts have also 
recently authorized Chicago to divert approximately 8,000 second-feet through 
the Chicago sanitary canal, primarily to “relieve navigation problems on the 
Mississippi River.” Just how the courts could reason that the Great Lakes 
area should suffer similar navigation problems for the purpose of eliminating 
traffic problems of the Mississippi River is not apparent. 

Chicago at present, in addition to drawing down approximately 1,500 cubic 
second-feet for sewage purposes (until February 28, 1957, this drawdown was 
at the rate of 8,000 second-feet), is also consuming in excess of 2,000 cubic feet 
per day for domestic purposes. There is evidence here also that much of Chi- 


cago’s consumption for domestic purposes is indirectly diverted for sewage 
treatment. 
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It is generally understood that the supervision of the consumption of domestic 
water users in Chicago is not given very careful consideration. Obviously, 
water used for domestic consumption in a large part finally finds its way into 
the sewage system and serves much the same dilution purposes as water diverted 
from Lake Michigan directly for sewage treatment. This use can be excessive 
if water is not completely metered and its use is not properly supervised. 

In support of this statement, the following facts are interesting: 

1. The per capita of water consumption for the combined communities of 
Superior and Duluth totals 129 gallons per day. 

2. For the city of Milwaukee, 179 gallons per day, and 

3. For the city of Chicago, 248 gallons per day. 

These figures are based on reports from the American Water Works Asso- 
ciation for the year 1956. 

There is no good reason why the city of Chicago should have prior rights 
to divert water from the upper Great Lakes drainage basin into the Mississippi 
watershed. It must be remembered that 8,000 cubic second-feet of water, the 
amount being drawn off, until February 28, 1957, represents a large percentage 
of the amount of water that enters the Great Lakes regions west of Chicago. 

In the year 1956, the average annual flow of the St. Louis River entering 
the westerly end of Lake Superior was 2,032 second-feet—in other words, ap 
proximately one-fourth of the amount being drawn off through the Chicago 
drainage canal. The St. Louis River is the largest feeder stream entering Lake 
Superior and drains an area of approximately 3,576 square miles. In other 
words, the drawdown for Lake Michigan at Chicago in February is equivalent 
to four St. Louis Rivers. 

Another important aspect of the drawdown from Lake Michigan at Chicago 
is the fact that the amount authorized is used at the continued authorized rate, 
regardless of the rainfall conditions in the westerly regions of the Great Lakes. 
The range of precipitation runs from minimum to maximum years in 25- to 
27-year cycles and there are times in the minimum years when the runoff is 
extremely low. This condition in itself, plus the drawdown at Chicago in such 
minimum years, already has had its effects on cargo loading in both directions 
on the Great Lakes. 

Another factor that must be borne in mind and which relates directly to the 
Chicago diversion problem, is the fact that the advance of civilization is rapidly 
denuding the watershed of the western Great Lakes area’s timber growth with 
the result that it is now estimated that 70 percent of our annual precipitation is 
now absorbed by the soil. In other words, the runoff and drainage into the 
Great Lakes is becoming lessened as settlement progresses. 

The needs for domestic and industrial water supplies along the Great Lakes 
regions is constantly increasing. Chicago itself is facing this problem now. 
The receding ground water level conditions in the interior States has already be 
come a matter of serious national concern. 

Industry in general is looking toward new sources of water supply. Popula- 
tion growth is constantly on the increase and no doubt will be accelerated in 
the Great Lakes region with the development of the St. Lawrence seaway. These 
conditions should be given preference over the problem of sewage dilution. 

Supporters of the Chicago sewage plan are inclined to minimize the effects 
of the waters used for Great Lakes transportation. It must be borne in mind 
here that the net profits on payloads on lake area transportation may be repre- 
sented by the last few inches of draft. Lake transportation from the viewpoint 
of the user is not a bonanza by any means. The margin of profit is small and 
the difference of a few inches or a foot of draft might wash out completely any 
element of profit. This would be particularly true once the deep channel is com- 
pleted and the Great Lakes are open to foreign traffic. 

Foreign ships to operate profitably from abroad to upper Great Lakes ports 
must carry full payloads. Any detrimental effect on draft might easily limit the 
traffic of such ships to the eastern ports of the Great Lakes to the final detri- 
ment of the head of the lakes region. 

At this point I would like to remind the committee of President Eisenhower's 
disapproval of the diversion of additional water in excessive cubic second-feet 
at Chicago, as released on August 9, 1956. The President said, and I quote, “I 
am unable to approve the bill because * * * (2) all methods of control of lake 
levels and protection of property on the Great Lakes should be considered 
before arbitrarily proceeding with the proposed increased diversion.” And, I 
quote the President again: “The legitimate interests of other States affected 
by the diversion may be adversely affected. * * *” 
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We in Superior are deeply concerned over the diversion of water from the 
Great Lakes drainage system by the city of Chicago. We believe their needs 
should be reduced to the very minimum and that they should provide what other 
means for treatment of sewage as may be available to them. 

We have long looked for the development of the St. Lawrence seaway. We 
find foreign shippers and manufacturers are already looking toward the head 
of the lakes region. New industry is already coming to our communities and 
the area is taking on new life. We are looking forward with great optimism to 
the day when foreign ships will dock at our ports. Foreign and maritime agents 
are already contacting our communities and nothing should be done that will 
lessen the advantages for trade the St. Lawrence seaway and deep channels will 
offer to our community. 

I, therefore, on behalf of the Superior Harbor Commission, and the city coun- 
cil, urge your committee to recommend against any diversion whatever of Great 
Lakes waters at Chicago above that permitted under the 1930 Supreme Court 
order, and we pledge you our fullest support. 


RESOLUTION INTRODUCED BY THE City CoUNCIL oF THE CrTy or SupEerRtIor, WIs., 
OPPOSING THE INCREASED DIVERSION OF WATERS FROM LAKE MICHIGAN THROUGH 
THE CHICAGO DRAINAGE CANAL 


Whereas the States, and Provinces of Canada bordering on the Great Lakes 
hold title to the waters of the Great Lakes, in trust for the public use and 
enjoyment by the peoples of the Great Lakes States for purposes of navigation, 
recreation, conservation, fishing, domestic water supply, industrial use, and the 
generation of power ; and 

Whereas the abstraction and diversion of the waters from the Great Lakes 
at Chicago through the Chicago drainage canal has caused large and continuing 
damages to the Great Lakes States and their peoples ; and 

Whereas the United States Supreme Court by its decree of April 21, 1930, has 
limited the diversion of waters from the Great Lakes through the Chicago 
drainage canal to 1,500 cubic feet per second, plus domestic pumpage; and 

Whereas numerous bills have been introduced in Congress this month to 
authorize an increase in diversion of water from the Great Lakes at Chicago 
over and above the amount fixed by the Court’s decree of April 21, 1980; and 

Whereas increase in diversion over and above the amount fixed by the Su- 
preme Court would result in great injury and continuing damages to the port 
cities and their peoples: Now, therefore, be it 

Resolved, That the City Council of the city of Superior expresses its unal- 
terable opposition to any permanent increase in diversion of water from the 
Great Lakes through the Chicago drainage canal. 

Passed and adopted this 5th day of March 1957. 

Approved this 6th day of March 1957. 

Hitpa J. HENRICH, 
President of the Council. 

Attest: 

R. E. McKeaaue, 
City Clerk. 


Crry oF ASHLAND, WIs., 
OFFICE OF THE MAYOR, 
July 28, 1958. 
Hon. Rovert Kerr, 
Chairman, Subcommittee on Rivers and Harbors, 
Committee on Public Works, 
United States Senate, Washington, D. C. 


Dear Sir: The city of Ashland, Wis., depends for a great portion of its econ- 
omy on the movement of bulk cargoes from our present iron-mining areas and 
our developing taconite areas on bulk-cargo carriage down the Great Lakes in 
ore freighters. 

It is the custom of these carriers to load their vessels downbound with cargo 
to the point where they draw as much water as navigation channels will permit 
them to. When water levels at Lakes Michigan and Huron and the St. Clair 
River at Detroit are low, these vessels will leave on the dock in the iron ore 
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shipping ports cargo that they otherwise would carry if water levels down lakeg 
are not high. Therefore, if any drawdown of the lake levels which produce 
decreased navigation depths during the low-water cycles is permitted it will be 
a distinct economy disadvantage to the ports of Ashland and Superior-Duluth, 
which depend on iron ore, taconite, and grain movements from Lake Superior 
down, and on coal movements from Lakes Erie and Ontario back up. Redue- 
tions in the cargo these vessels will carry will work a distinct hardship on the 
economy of northern Wisconsin and Minnesota. 

The city of Ashland joins in opposing diversion of water at Chicago, since 
such diversion hurts and works a hardship on us. 

Respectfully submitted. 


Harry SIMON, Mayor. 


Mr. Stnciear. I also have a letter from Mr. Robert T. Smith, port 
director for the Port Authority of Duluth, Minn., which I wish to 
submit for the record. 

Senator Kerr. It may be included. 

Mr. Srnciear. Thank you. 

(The paper referred to follows :) 


STATEMENT OF SEAWAY Port AUTHORITY OF DULUTH ON THE QUESTION OF DIVER- 
SION OF GREAT LAKES WATERS FOR THE SANITATION SYSTEM OF THE CITY OF 
CHICAGO 


The Seaway Port Authority of Duluth, through its duly appointed commis- 
sioners, of whom Kenneth Duncan is president, and Robert T. Smith, port di- 
rector, vigorously protests further diversion of Great Lakes waters, as proposed 
in H. R. 2, and any other similar or contemplated legislation for the purpose. 

The port of Duluth and the neighboring port of Superior serve a common har- 
bor and are, therefore, often referred to as the “Twin Ports.” It is an estab 
lished fact that traffic handled through these ports in one shipping season is 
greater, tonnagewise, than any other port in the United States, with the excep- 
tion of the port of New York. Economy of this area and considerable surround- 
ing area, in the main, depends upon the traffic that moves through the ports and 
to adversely affect, in any way, that economy for the benefit of others would be 
unfair, if not discriminatory. 

Traffic that moves through our port and Superior is principally iron ore, grain, 
and coal, basic materials for our economy and the substance of life. To deprive 
vessels of only 1 inch of immersion would result in loss of over 1 million tons 
to the carrying capacity of vessels in 1 shipping season, and whether or not 
additional vessels would be available to carry this loss within our regular 
shipping season is a matter of conjecture. Assuming additional vessels or a 
prolonged season would permit regular carriers to make extra trips, freighting 
costs would be an added burden to the ultimate consumer; to say nothing of 
loss of revenue to lake-vessel operators. 

Another factor that must be considered is the St. Lawrence seaway project, 
built at a tremendous cost, which must be repaid by vessels using that water- 
way. The United States Army Corps of Engineers, by regulations, insist there 
must be 1 foot, 6 inches of water between the keel and the bottom of the 27- 
foot channel of all vessels using said waterway and under normal water levels, 
upon which the 27-foot channel was determined, this means a vessel would 
load to a depth of 25 feet, 6 inches. Lowering of the water level would, there- 
fore, only tend to reduce the carrying capacity of each vessel with the same 
resulting effects as would be experienced by lake carriers. 

The seaway has been heralded as a great benefactor to the economy of Great 
Lakes States, surrounding States, and Canada, and to jeopardize, in any small 
way, expected benefits for this tremendous area for the benefit of one city, is 
most unreasonable. 

The commissioners of this seaway port authority, therefore, have authorized 
me to seek, through the medium of this report, your support in rejecting the 
aforementioned bill H. R. 2. 

Respectfully yours, 
SEAWAY Porr AUTHORITY OF DULUTH, 
Rosert T. SMITH, 
Port Director, 
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RESOLUTION No. 805 


Whereas H. R. 2 (the so-called Chicago water diversion bill) is in the Sen- 
ate of the United States; and 

Whereas the city of Port Washington is interested in the defeat of this legis- 
lation ; and 

Whereas the passage of this bill would have harmful effects upon Port Wash- 
ington, Wis., harbor navigation by decreasing the maximum draft of vessels 
entering the harbor; and 

Whereas the passage of this bill would have harmful effects upon the recrea- 
tional use of Lake Michigan by rendering useless small-boat launching ramps 
already constructed and in use; and 

Whereas we believe, in principle, that no one municipality or sanitary district 
should be permitted to make an extraordinary and unnatural use of such public 
waters to the detriment of other riparian owners and the public in general: 
Now, therefore, be it 

Resolved, That the Common Council of the City of Port Washington, Wis., 
take this action to express its opposition to H. R. 2, and protest the continued 
increased diversion of Lake Michigan waters to Chicago Sanitary District use; 
and be it further 

Resolved, That copies of this resolution be forwarded to Hon. Robert Kerr, 
Chairman, Subcommittee on Rivers and Harbors, Senate Committee on Public 
Works; to Hon. Alexander Wiley and Hon. William Proxmire. 

2assed and approved this 3d day of June 1958. 

PAvuL T. ScHmit, Mayor. 
GrEoRGE P. Krick, Clerk. 

Senator Kerr. Thank you, Mr. Sinclear. I wondered if you 
brought the copy here of the resolution of the council of the city of 
Superior. 

Mr. Stnciear. Yes, sir; I have. 

Senator Kerr. Have you offered that for the record ? 

Mr. Srnciear. Yes; I have. 

Senator Kerr. All right, that is included. 

Mr. Stnciear. Thank you very much. 

Senator Kerr. Mr. R. F. Malia is not here. Mr. Oliver T. Burn- 
ham, Lake Carriers’ Association, Cleveland, Ohio. 


STATEMENT OF OLIVER T. BURNHAM, VICE PRESIDENT AND 
SECRETARY, LAKE CARRIERS’ ASSOCIATION 


Mr. Burnuam. Mr. Chairman, in the interest of time conservation, 
I will attempt to condense my statement. 

Senator Kerr. You want the entire statement included in the 
record ? 

Mr. Burnuam. Yes, sir. 

Senator Kerr. Very good. 

Mr. Burnyuam. My name is Oliver T. Burnham. Lake Carriers’ 
Association of C leveland, Ohio, of which I am vice president and 
secretary, is an organization of vessel companies owning and operat- 
ing some 324 American- flag bulk-cargo vessels on the ‘Great Lakes. 
The vessels of association members transport about 98 percent of all 
bulk commodities, such as iron ore, teal. limestone, grain, and oil 
moving between United States ports and about 27 percent of that 
moving between United States and Canadian ports on the Great 
Lakes. 

As the members of - subcommittee are aware, the member com- 
panies of Lake Carriers’ Association have for many years vigorously 
opposed any increase in the diversion at Chicago over and above that 
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authorized by the decree of the United States Supreme Court, entered 
April 21, 1930 (281 U. S. 696). The carrying capacity of the Great 
Lakes bulk-cargo fleet depends, on large measure, upon the depth of 
water available in the connecting channels. Throughout the naviga- 
tion season, the association, through its shore captains’ committee, 
makes a continuing study of water levels and, from time to time, issues 
public notices advising of the maximum safe loading drafts for the 
St. Marys and Detroit Rivers. For example, during 1957, which was 
fairly representative of other years, 16 such notices were published. 
Of these 10 recommended changes of only 1 inch. 

Maintenance of lake levels is of prime importance to the bulk-cargo 
fleet because each additional inch of available draft represents up- 
ward of 1,500,000 tons carrying capacity in a navigation season. At 
present, the diversion of 1,500 cubic feet of water per second plus do- 
mestic pumpage of about 2,000 cubic feet of water per second at Chi- 
cago is depressing lake levels about 3 inches below what they normally 
would be. It should be realized also that since 1952 the mean water 
level in the connecting channels has fallen some 33 inches, thus re- 
ducing by some 49,500,000 tons the seasonal cargo capacity of the 
Great Lakes fleet. Were the existing diversion of water from the 
Great Lakes at Chicago stopped entirely, vessel drafts could be in- 
creased some 3 inches, thereby restoring some 4,500,000 tons of carry- 
ing capacity to Great Lakes vessels. 

Instead, it is proposed by these bills to further depress the natural 
levels of the lakes by authorizing an increase in diversion at Chicago. 
This would lower the levels of Lakes Michigan and Huron nearly 
another inch to the further injury of the commerce of the Great Lakes, 
In this respect we disagree with the report of the Corps of Engineers 
concerning the effects of additional diversion of water from Lake 
Michigan at Chicago, dated February 18,1957. Specifically, the low- 
ering of lake levels which will result from this additional diversion, 
coming as it does at a time when lake levels are in a natural decline, 
will affect the carrying capacity of virtually every vessel on nearly 
every trip. The total annual reduction in carrying capacity for the 
combined United States and Canadian fleets as a result of the addi- 
tional diversion proposed by these bills will be about 1,500,000 tons 
which represents an economic loss of upward of $2,500,000. 

Following adoption of the Boundary Waters Treaty of 1909, it was 
thought that the last sentence of article II would preserve forever 
the navigable capacity of the Great Lakes which could no longer be 
impaired for other uses. Since that time, one device after another has 
been utilized to step up diversion at Chicago irrespective of the re- 
sultant injury to navigation. In more recent years, Canada has been 
compelled to object, through diplomatic channels, to the enactment 
of legislation such as that now being considered. As late as Febru- 
ary 13, 1956, the Canadian Ambassador, in a note to the Secretary of 
State, indicated that the Canadian Government would view enactment 
of this legislation as— 


* * * prejudicial to the navigation * * * interests of beth countries. 


Senator Kerr. I wonder, Mr. Burnham, if you will let me interrupt 
you for a moment. I am compelled to go to the floor to vote. It 
will take about 10 minutes, and then I will return, and we will have 
the rest of your statement. 
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(A short recess was taken.) 

Senator Kerr. The subcommittee will come to order. 

Mr. Burnham, you may proceed. 

Mr. Burnuam. It is the duty of Congress to preserve and protect 
the navigable capacity of the Great Lakes. Those waters belong to 
the people of the Great Lakes. Their use for purposes of commerce 
and navigation has already been materially impaired as a result of 
diversion at Chicago. Somewhere the line must be drawn. The wa- 
ters of the Great Lakes do not constitute an unlimited resource which 
may be tapped at will. There is no storage basin from which water 
may be taken to compensate for fluctuations in the water levels of the 
Great Lakes, whether those fluctuations result from natural causes 
or artificial diversions. 

Because the additional diversion proposed by these bills would 
result in irreparable injury and loss to the Great Lakes vessel industry, 
port facilities and other interests dependent upon lakeborne com- 
merce; would contravene the rights of the people of the several Great 
Lakes States and impair the future use and enjoyment of the waters of 
the Great Lakes; and would violate the solemn treaty obligations of 
this country to Canada, it is respectfully requested that neither H. R. 
2, nor S. 1123, or any related bill, be enacted. 

Mr. Chairman, if you will permit, I would also like to offer for the 
record a statement of Mr. Oliver A. Reynolds, vice president of the 
Cleveland Chamber of Commerce, who was here yesterday, but could 
not be here today, and asked me to present his statement. 

Senator Kerr. Very good. It will be incorporated in the record. 

Thank you, Mr. Burnham. 

(The statement referred to follows:) 


STATEMENT OF OLIVER A. REYNOLDS, VICE PRESIDENT, CLEVELAND CHAMBER OF 
COMMERCE, CLEVELAND, OHIO 


I am appearing as the representative of the Cleveland Chamber of Commerce— 
a business and community development organization with some 5,000 members in 
the Celeveland, Ohio, area. The business interests of this city are opposed to the 
legislation before this committee which would permit an increase in the diversion 
of water from the Great Lakes through the Chicago drainage canal. Citizens of 
Cleveland would be concerned about any proposal to divert water from the 
Great Lakes watershed into another watershed because of the ever increasing de- 
mand for water due to population increase and industrial expansion. We are 
fearful that any temporary diversion, as proposed for the State of Illinois and the 
Metropolitan Sanitary District of Greater Chicago, would be the forerunner of 
permanent diversion. That would encourage other communities in the vicinity 
of the Great Lakes but outside of the Great Lakes watershed to expect similar 
consideration. 

Studies made by the United States Corps of Engineers show that an increase of 
1,000 cubic feet per second in diversion from Lake Michigan into the Chicago 
drainage canal would lower the Great Lakes, including Lake Erie, about 1 inch 
over a 3-year period. This would result in an annual loss of about 1% million 
tons in the carrying capacity of the Great Lakes bulk cargo fleet. 

The future industrial development of the Cleveland area depends to a large ex- 
tent on low-cost transportation by water. This cost is bound to increase if the 
steamship companies serving Great Lakes ports are forced to operate their vessels 
at less than full capacity due to lower lake and connecting channels levels. 

Diversion of Great Lakes water to other watersheds would defeat the very pur- 
pose of deepening the Great Lakes connecting channels, costing some $135 million. 

We urge, therefore, that the legislation before this committee, pertaining to 
the further diversion of the waters of the Great Lakes at Chicago, be disapproved. 


Senator Kerr. Mr. Locher. 
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STATEMENT OF RALPH S. LOCHER, DIRECTOR OF LAW, 
CLEVELAND, OHIO 


Mr. Locuer. Mr. Chairman, members of the committee, my name is 
Ralph S. Locher, I am director of law of the city of Cleveland. 

Senator Kerr. May I ask you a question 

Mr. Locuer. Yes, sir. 

Senator Kerr. At one time I was the city attorney for the com- 
munity of Francis, Okla. Now, would your job be about the same 
with reference to the city of Cleveland ? 

Mr. Locuer. That is right. I think that under your law the city 
attorney would have the same duties as under our statutes. 

Senator Kerr. Some differences in the communities but the assign- 
ment is similar? 

Mr. Locuer. I would say so, sir. 

Senator Kerr. Thank you. 

Mr. Locuer. At the outset I would like to introduce not only my 
statement but that of William J. Rogers, who is director of the ports 
in Cleveland, Ohio. 

Senator Kerr. Very well, Mr. Rogers’ statement will be made part 
of the record following your statement. 

Mr. Locuer. I should like to thank the chairman and the members 
of the subcommittee for this opportunity to present the ane of 
the city of Cleveland, Ohio, relative to H. R. 2 and S. 1123. For 

many years C leveland has vigorously opposed increased diversion of 
water from Lake Michigan at ‘Chie: ago. 

(1) For 2 days we have heard testimony presented in this room 
which envisages a permanent diversion of water. Witnesses have 
declared the diversion is needed to benefit the Illinois Waterway, the 
Mississippi Basin, the sanitation needs of a growing Greater Chicago 
area. However, H. R. 2 and S. 1123 are couched in the appealing and 
beguiling language of a “3-year test.” Let’s not fool ourselves. If 
the test proves favorable to the claims of the Chicago Sanitary Dis- 
trict we will be strapped, I believe, with a permanent situation since 
there is no other available source for this water except the Great 
Lakes. 

(2) Ohio cities on Lake Erie and those communities located on 
streams which are tributary to Lake Erie have at great expense and 
by dint of considerable sacrifice built modern sewerage systems. And 
these plants were built pursuant to the requirements of State law and 
at the instance, in many cases, of the Ohio Water Pollution Board. 

These facilities were built without benefit of Federal subsidy, either 
a water subsidy or a monetary subsidy. Consequently, we strenu- 
ously object. To the degree that C thicago is benefited, others down 
the line will be injured to the same extent. 

In addition to the reasons recounted by Mayor Celebrezze and 
expressed by him orally yesterday, you have presented for the record 
the fact and factual detail the objections by William J. Rogers, the 
highly regarded director of port control of the city of Cleveland, as 
well as the presentations on behalf of the Cleveland Chamber of 
Commerce and the Lake Carriers Association and other political en- 
tities concerned with the proposed legislation you are now consid- 
ering. 
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There is a further facet to this problem which involves the consid- 
eration of certain obvious legal propositions. 

In the first place, to permit a diversion by Chicago is to acknowl- 
edge the right of any other community to remove water from the 
Great Lakes’ watershed and to divert it to other watersheds to which 
it would not naturally flow. The effect of allowing Chicago to divert 
great quantities of water must be considered in connection with pres- 
ent and future proposals of others. If Chicago properly has this 
right, so then do the other communities bordering on the Great Lakes. 

And you heard references made yesterday to the desire of Youngs- 
town and other cities for the transportation of Lake Erie water to a 
point outside the Lake Erie watershed, and today I heard of the pro- 
posal by some cities in Illinois to also abstract water from the Great 
Lakes and send it down into another watershed. 

Although, the present proposals to divert water at Chicago may 
not necessarily—according to the Corps of Engineers’ report—se- 
verely affect levels in Lake Erie, if limited to only 1,000 cubic feet per 
second for 3 years, nevertheless, the combined effect of several of such 
diversions may and probably will critically effect the levels in the 
Great Lakes system. I feel that what is fair for one is fair for all, 
and that some formal regulation must take place to recognize the 
balance of convenience as between the interests concerned. 

All diversions of water from the Great Lakes system should be 
viewed jointly, recognizing the total effect and apportioning such 
rights equitably or limiting such rights for the common good. Careful 
consideration should be given to the necessity for so diverting water 
in view of the benefits which are to be achieved in other watersheds, 
as compared with the burden which is automatically inflicted upon the 
Great Lakes system. 

Finally, it is of the utmost importance to take cognizance of certain 
well-established rules of law which would seem to prohibit the diver- 
sion of water out of one great watershed into another, when such 
diversions are sufficient to damage the quasi-sovereign and proprietary 
rights of the Lake States, or the proprietary rights of its citizens. 

In this connection, we may very well be allowing upper riparian 
or littoral users the right to divert substantial quantities of water, 
subjecting such riparian or littoral users to liability which could be 
enforced by lower riparian or littoral users who would have received 
the benefit of such water had it not been diverted or abstracted from 
its natural watershed. 

In summary, before Chicago should be permitted to divert addi- 
tional water, the rights of other communities and other users, whether 
governmental or private, should be carefully considered, so as to 
achieve the best result for all the parties concerned. 

We urge your honorable committee, therefore, to give no preference 
to any community at the expense of other Americans who happen to 
live and earn their livelihood downstream from the point of the 
proposed diversion. 

Senator Kerr. Thank you very much, Mr. Locher, for what I 
regard as one of the most objective and best-reasoned presentations 
that I have heard from either side. 

Mr. Rogers’ statement will be included in the record at this point. 

(The statement follows :) 
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STATEMENT OF W. J. RoGers, Director OF Port CONTROL, CLEVELAND, OHIO 
NOTES IN RE WATER DIVERSION PROGRAM 


May I, as one of the representatives of Cleveland, express my gratitude for 
the opportunity to appear in opposition to the proposed water diversion. 

Whatever I now say should be anticlimactic, for the arguments that have been 
advanced should, I am sure, convince you that such diversion of water would 
work a hardship on every lake port that would be affected. 

As the director of ports in Cleveland, I would be guilty of nonfeasance of my 
duties if I did not voice my objection. 

Unquestionably, such diversion at any time detrimentally affects the port 
cities that would be deprived of the water. The economies of the area would 
suffer. The service to shipping would be seriously interfered with. The added 
cost of dredging, the impossibility of the proper operation of the loading and 
unloading equipment, the overall financial loss—all this should be weighed 
against the small comparative merits that would accrue to the Chicago area. 

If this method of determination is followed, I am sure that the distinguished 
panel will agree with all the ports on the Great Lakes. 

Let me give you an example of how Cleveland and other ports are suffering 
today from a lack of water and then take into account this additional proposal 
for lowering our water level. 

Within the last 2 years, Cleveland has spent close to $8 million for both com- 
mercial and recreational dock facilities. When the work was planned—modern, 
up-to-date engineering practice was followed by the consulting engineers em- 
ployed by the city. Today, just a year after completion, because of natural 
causes, our water level has been lowered at least 18 inches. 

From natural sources we hope to regain at least part of the water level that 
we have enjoyed down through the years. The watershed that supplies the 
water to the Great Lakes, must of course be replenished by additional rains. 
We may regain only part, we may regain nothing—and in either case, we have 
costly problems—problems of dredging; unloading processes now in vogue will 
be interfered with; additional local taxes will be necessary for the proper 
dredging to accommodate the ships. 

Uncle Sam must, as is the policy today, dredge the main channels in order 
that the 27-foot draft boats may utilize the harbors. This is an obligation on all 
the taxpayers of the country. On the face of all this, how can we subscribe to— 
how can we agree to allow the additional diversion of water, even though it may 
lower the level only a foot or a fraction of a foot? 

While the claim is that the water diversion will only mean the lowering of the 
level by an inch, in being realistic we must look for much more. 

Do you realize what it will cost to dredge an additional foot or fraction of a 
foot? 

From the main channel to the harbor line, or to the piers, every mile dredged 
and additional 1 foot will cost close to $100,000. 

Summing up all the statements that I have made, it would be criminal, in the 
opinion of the speaker, to grant at this time the request of Chicago for the 
diversion of water from the Great Lakes area. 


Senator Kerr. Mr. Milton P. Adams, executive secretary of the 
Michigan Water Resources Commission. 





STATEMENT OF MILTON P. ADAMS, EXECUTIVE SECRETARY, 
MICHIGAN WATER RESOURCES COMMISSION 


Mr. Apams. Mr. Chairman, I have prepared in Lansing before com- 
ing here a 7- or 8-page statement. 

Senator Kerr. Now, listen brother Adams, it is just down to you and 
me and you just sit down and have at it. 

Mr. Apams. Thank you. 

This revives a very pleasant experience, sir, I had around this table 
on the 25th of April 1955, when I appeared before your committee 
and we took apart, I am told, S. 890, an administration bill on water 
pollution. We did make some constructive suggestions. We told you 
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why we did not like it from the standpoint of the State. You were 
fine enough to incorporate some of our ideas and we think today, sir, 
that we have one of the best water-pollution bills that we have ever had. 

Now, subsequently I have found myself, I don’t know how, on the 
Advisory Board to the Surgeon General on water pollution. I have 
met and learned to know Morrison I. Cunningham of your State and 
we have enjoyed our association on that and attempted to keep the 
Surgeon General on the track based on our experience, sir. 

Now to get down to this problem, if I may. I would request that my 
statement be incorporated in your record. 

Senator Kerr. That will be done. 

(The fullstatement of Mr. Milton P. Adams follows:) 


I am Milton P. Adams, executive secretary of the Water Resources Commission 
at Lansing, Mich. This State agency is created by Act 245, P. A. 1929, as amended 
by Act 117, P. A. 1949. It is charged with the control or prevention of water 
pollution and the conservation and protection of the State’s water resources. Of 
these, our Great Lakes shoreline constitutes in the minds of many our most 
prized asset. This consists of some 3,100 miles bordering 4 of the 5 Great Lakes 
and their connecting waters. In addition, conditions along portions of some 
86,350 miles of rivers and streams and 11,037 inland lakes command our attention. 

My background of municipal and State experience is approaching 40 years, 
three-fourths of which has been as a State engineer-administrator of water 
pollution control and re':ted water use and conservation problems . I am an 
engineering graduate of tle University of Michigan, a member of the American 
Society of Civil Engineers, a registered professional engineer, and have numerous 
other local, State, and National affiliations related to my work and interests. 

Since 1955 I have held exofficio membership from Michigan on the Great Lakes 
Commission, an interstate body which is currently seeking congressional consent 
for approval of ‘its official compact existence. 

By Presidential appointment since November 1956, I have served as a mem- 
ber of the Federal Water Pollution Control Advisory Board to the Surgeon 
General, provided for in Public Law 660 of 1956. 

As a result of this education, professional experience, and relationships, I am 
familiar with the science and practice of sewage collection and treatment and 
most phases of industrial waste disposal as practiced not only in Michigan but 
elsewhere, particularly in the Great Lakes region. On numerous occasions 
throughout the past 35 years, sewage collection and treatment works in Detroit, 
Milwaukee, Chicago, Cleveland, Buffalo, and Toronto have been visited. The 
practicing or consulting engineers responsible for the design or supervision of 
operation of these and other installations are known to me. 

My last appearance before this committee was on April 25, 1955, accompanied 
by Mr. Nicholas V. Olds, assistant attorney general. We spoke in opposition to 
the then pending administration bill S. 890. In addition to our efforts to point 
out the shortcomings of that bill from the State’s standpoint, we had construc- 
tive suggestions to offer by which we felt the bill might be improved. This 
committee saw fit to incorporate some of those suggested changes and deleted 
certain objectionable features. Fifteen months later and following House action, 
Public Law 660 was signed by the President. The subsequent record of State- 
Federal accomplishment in the water pollution control field has been outstanding. 

At official State request, I have testified before various House Public Works 
Committees in past years when Federal legislation was introduced to liberalize 
the Supreme Court’s restriction against further diversion of water from Lake 
Michigan at Chicago. My file has apparently disappeared on this subject, but 
I recall that improved canal navigation, more power at Lockport to “help win 
the war,” better protection of Chicago’s sources of water supply, and alleviation 
of alleged health injuries and odor nuisance conditions along the canal have 
all figured at one time or another as reasons for such attempts. 

The State of Illinois and the Chicago Sanitary District, now the Metropolitan 
Sanitary District of Greater Chicago, have always seemingly sought to with- 
draw their “capital stock” from the Great Lakes water “bank” while expecting 
to enjoy its benefits and “dividends.” 

It is necessary to explain this analogy a step further since the inherent issue 
in conflict between Illinois and the other Great Lakes States and Canada aside 
from the legal considerations involved, has always seemed to me to be its in- 
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sistence on drawing out of the Great Lakes Reservoir more than its contributed 
share of accumulation that creates that resource. 

The long continued unresolved differences with the State of Illinois and its 
unusual but reputedly potent municipal creature, the Metropolitan Sanitary 
District of Greater Chicago, are based on the following: 

First, their failure to recognize that their right to the use of the waters of 
Lake Michigan is not an exclusive one but should, over the years to come, be 
expected to be exercised and enjoyed in common not only with the population 
of other Lake States and Canada, but with the State, interstate and international 
interests of navigation and hydroelectric power production of the entire basin, 

If Chicago were to be limited in its use of the waters of Lake Michigan to its 
pro rata share of the resource potential its area accumulates, anything over 
1,850 cubic feet per second would seem to belong to others. We arrive at this 
figure by ascertaining that the Illinois’ area within the Great Lakes Basin— 
above Detroit—is 2,350 square miles of land and water or 1.033 percent of the 
total land and water area of 227,910 square miles above Detroit. With an average 
discharge of the Detroit River of 176,000 cubic feet per second, plus the 3,200 
cubic feet per second diversion at Chicago, it follows that the average rate of dis- 
charge per square mile is 0.786 cubic foot per second. 

The Greater Chicago area, therefore, now enjoys nearly twice its pro rata 
share of the yield of the upper Great Lakes—Superior through St. Clair. What 
is worse, it returns none of its used water after treatment to the reservoir of 
origin for its own benefit or that of others. If, as generally understood, every 
inch of water on the Great Lakes will account for an average annual tonnage 
of one and one-half million gross tons, Chicago shipping interests, particularly 
in view of Calument Harbor improvements, should be as interested in maintain- 
ing maximum lake levels at all times as are other lake ports. 

Second, their failure to recognize that the 1930 decree which they fought 
against the other States, and now seek further to liberalize at the cost of 
others, gave Chicago a crutch, so to speak, to lean upon during the years it was 
contaminating its own sources of water supply and the years that followed 
while it got its sewage and industrial waste generally collected and treated. 

With its outstanding subsequent record of technical accomplishment followed 
by construction and operation which has placed the Chicago area in its offi- 
cially admitted, superior position of achievement, Chicago should be ready 
to participate with others in a fair study and evaluation of its pollution abate- 
ment accomplishments provided for in pending bills. If there are shortcomings 
and there are ways of making improvement without further resort to lake 
withdrawals we are all entitled to this information. 

Third, their failure to recognize that compensating or regulating works else- 
where in the connecting waters between the lower lakes as a means of stabi- 
lizing lake stage variations within closer limits and incidentally in the process 
to compensate for the Chicago area’s unnecessary drawdown of Lakes Michi- 
gan, Huron, Erie, and Ontario, does not answer the objection of State and 
international hydro power interests along the Niagara River and the upper 
St. Lawrence. The increase in power produced by sanitary district power units 
through present or further diversion is a paltry substitute for that which could 
be produced with the same amount of water at Niagara and below. Power 
from Chicago’s diversion would appear to benefit the wrong parties, as well. 

Fourth, their failure to recognize that beach erosion or inundation damage 
by the Great Lakes at high stages cannot be mitigated by further lowering of 
lake levels due to present or increased diversion at Chicago without further 
damage to navigation and other interests in the “lean” years of watershed yield. 

The present total diversion from Lake Michigan of from 3,100 to 3,200 cubic 
feet per second is responsible for lowering the level of Lakes Michigan-Huron 
about 3 inches. An additional diversion of 1,000 cubic feet per second must be 
expected after 15 years to cause a further lowering of about 1 inch. It would 
seem clear, therefore, that every effort should be made in good faith and with- 
out further delay to solve this Chicago area diversion problem once and for 
all on a basis that will cause the least possible injury to all parties at interest. 

This brings me to the most important feature of H. R. 2 and S. 1123, as I 
see it. It is the only feature I can wholeheartedly recommend to you as well 
as my superiors in Lansing—the study and report portion of the bill. 

We are glad to know the 3-year diversion proposal is dropped. But the diver- 
sion of 1,000 cubic feet per second even for a year is unnecessary. We know 
other factors being equal, the additional water will bring with it into the canal 
for oxidation purposes some 54,000 pounds of new dissolved oxygen daily. This 
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should improve summer conditions there, but this benefit can also be computed 
from the findings based on present conditions. 

And if conditions are improved by the additional diversion, so what? Does 
this amount of additional water, more or less, belong to Chicago simply because 
it might prove to be the easiest and least expensive way of covering present 
pollution-control shortcomings? We say “No.” 

As we see it, the additional diversion is not in order until it is clearly estab- 
lished that everything possible is being done within the Metropolitan Sanitary 
District of Greater Chicago to reduce to a minimum the oxygen demand of all 
flowage into the waterway. Even then subsequent legislation by this Congress 
should pave the way for reimbursement to those interests who suffer loss as the 
result of all diversion in excess of that needed for the support of canal 
navigation. 

By using the district’s sanitary and ship canal and Cal-Sag Canal both as 
navigable waterways and means of disposing of effluent sewage, storm water, 
industrial waste, and other matters which find their way into it, an exceedingly 
difficult situation has been self-created. These slack-water canals with a 
gradient generally determined by the level of the sills at Lockport ever approach- 
ing the level of Lake Michigan do not create suitable receiving bodies of water 
for the assimilation of Chicago’s liquid and solids discharges. 

The gradient which will best serve navigation automatically kills the forward 
velocity and displacement so necessary to serve to best assimilate and stabilize 
sewage effluents. Furthermore, the slight difference in elevation between Lake 
Michigan and the sills at Lockport at any given time would appear to limit 
unduly the necessary hydraulic capacity to pass storm-water discharges from 
this huge area. 

How all storm-water runoff and overflows get away from Chicago without 
backing up into Lake Michigan after every heavy storm to foul the city’s own 
waterfront is a miracle—and we understand this is of occasional and increasing 
occurrence. To the extent that this canal would be required to carry the 
increased diversion proposed from Lake Michigan would seem to only make bad 
matters worse as the area’s only drainage outlet. 

We recognize that the Federal Government has taken over and is making 
costly improvements for increasing the navigation potential of the Cal-Sag 
Canal at this time. We recognize that all legitimate water needs for navigation 
must be met even though such interests as hydropower will help to pay for the 
canal-navigation privilege by others. We do object to the diversion of Lake 
Michigan water from the Great Lakes watershed for sanitation purposes and 
must continue to do so, at least until the report provided for in this bill is 
completed and discloses all the pertinent facts. 

A part of the sanitary district’s problem would seem to be caused by the fact 
that it is responsible to no one but its own board of trustees apparently in the 
treatment efficiencies it maintains and policies it pursues. It is not required 
to report to, nor are its operations subject to supervision by, the Illinois State 
Department of Health. Neither are its recently annexed areas being sewered 
as we understand it, in such a way as to minimize waterway contamination 
during periods of storm. 

Here are some of the things that the Great Lakes States as well as Ontario 
should be entitled to know before further diversions, temporary or permanent, 
are even considered : 

1, What are the operating efficiencies of the North Side, Stickney, and Calumet 
treatment plants? Figures given to those of us attending the Great Lakes Com- 
mission meeting in Chicago, in November 1956, by Chief Engineer Ramey, have 
since been publicly retracted. 

2. To what extent is there being returned with the so-called purified effluents 
from these three plants a dried-sludge residue for which the sanitary district has 
failed to find a market or better method of disposition? These are oxygen-con- 
suming wastes of a high order which have no place in the canal and being there, 
contribute unnecessarily to the degradation of its water quality. 

3. How much sewage and industrial waste remains uncollected and untreated 
within this growing district and when are these sources of unnecessary pollution 
to be corrected? 

4. To what extent are present unsatisfactory conditions in the canal caused by 
effluents from industries whose use of water is not “domestic pumpage” within 
the intent and meaning of the Supreme Court’s 1930 decree? 

5. To what extent can present sewage and waste-treatment efficiencies be in- 
creased as a means of reducing the demand for oxygen-bearing dilution water? 
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Aside from plant-site operations we understand that the sanitary district has 
chosen for all its expanded and recently annexed areas, the type of sewage 
- which imposes the most expensive treatment if the receiving waters are to be 
adequately protected. Without that protection, the receiving canals take the 
unnecessary pollution rap. 

Reference is made to the combined systems of sewers in which all sewage and 
industrial waste, along with storm runoff of the area is collected. With treat- 
ment plants little more than adequate to handle just the dry-weather flow of 
sewage, one does not need to be an engineer to know what happens when it rains, 
The flow in a combined sewer under conditions of snowmelt or in a heavy rain- 
fall is first doubled, then tripled, quadrupled, or multiplied up to 50 times or 
more, depending on the area served, intensity of rainfall, and duration of the 
precipitation period. 

6. What facilities does the sanitary district have or propose for alleviating 
canal contamination when its sewage flow is thus increased and the untreated 
remainder shunted to the canal to further degrade its sanitary condition? We 
would expect residues from catch basins, streets, as well as sewage and industrial 
waste solids to deposit in the canal as sludge and remain there until removed, 
exerting an oxygen-depleting effect on the oxygen-bearing waters above—and 
perhaps obstructing navigation as well. 

No, gentlemen, there are these and other questions to be answered before we 
ean recommend to you and our State administration that Chicago is entitled to 
congressional consideration for an increased diversion of flow from Lake 
Michigan. 

If and when that time comes, there should be, as previously mentioned, some 
means devised of compensating, at least navigation and hydroelectric power 
losses both in our country and Canada, if we are going to be good neighbors and 
live together as we should around this greatest fresh-water reservoir in the 
world. 


Mr. Apams. And then I should like to take the 10 minutes, if I may, 
to give you, based on my 40 years of experience in Michigan, 10 years 
with the city of Grand Rapids and more than nearly 28 years with 
the State of Michigan, how I feel about this particular problem. 

I am certainly concerned how this committee can make a decision 
after all I have heard for these 2 days, it is either all for or it is all 
against, and I have sat in a number of hearings, sir, on the other side 
when these bills have come up. I have set forth the number of pre- 
texts that have come up for increasing this diversion. Michigan, with 
its 3,100 miles of Great Lakes shoreline, is concerned when we go 
down too much and we are injured when the lakes come up too much, 
We have no hydroelectric power to lose in Michigan but we are con- 
cerned with our tourist and resort business. 

Now, it has been my job as an administrator for the State, and I 
guess I have been fairly satisfactory as I had to report, I think, to 
10 different governors for 28 years and serve as many commissions 
on this subject of water pollution control by our industries and our 
cities. I have heard before of the problems that cannot be solved, 
but I am concerned here today, sir, about the situation in which this 
committee and the Senate is in, maybe I should not be. 

Senator Kerr. I want to say to you that I welcome that attitude, 
and I want to surprise you by telling you that I am for neither side 
as such in this controversy. I am just trying to get this record full 
of facts so that the best judgment that men who sincerely want to 
find the right answer can be used in trying to find it. 

Mr. Apams. Thank you, sir. 

Senator Kerr. And I appreciate your objective approach, and I am 
going to be quite interested in what you say. 

Mr. Apams. One or two things are going to happen, maybe three. 
You are either going to find for these bills, the Senate is going to 
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pass it, the President is going to make it law. In that case, as I see 
it, we are going to hear ‘from the other Great Lakes States. In all 
probability they will be in the court and try to set it aside. 

Now, you can go along with the Great Lakes States, take their 
position, turn this bill down, and you have arising from Chicago this 
continuing desire to get more and more water out “of this Great Lakes 
reservoir. We have many places in Michigan where municipalities 
are getting 90, 92, 94 percent purification of their collective sew age. 
There are no pl: ices where those cities have to disc harge these treated 
effluents into a septic lagoon, if you please, 30 to 35 miles long in 
which navigation is taking plac e and that to me is the impossible 
thing ¢ about cleari ing up this. problem with more diversion. 

We were much concerned in the fall of 1956 when we had to have 
more water over this Alton sill at the lower end of the Illinois Water- 
way and must consent to more water going down through there. 

I am told when the Chain of Roc ‘ks Dam is built in the Mississippi 
and retains level in the Big River a little higher than it is now, that 
that emergency will not occiir again. I hope that is so. 

But this problem of bringing more water out of Lake Michigan to 
be used in Chicago, and shunted after it is used into the canal with 
any amount of water that can be diverted, I am fearful is not going 
to solve their problem. 

Furthermore, it marks the end of their ability to develop because 
this waterway today is primarily one for navigation. Upstream 
boats for navigation as well as downstream use this canal. General 
Berrigan reported to me over the phone that when this diversion 
becomes somewhere between seven and eight thousand second-feet in 
January or February of 1957 upstream navigation was in trouble in 
navigating that canal. And I want to make it plain again, maybe 
from this map if I might come up here, the tremendous problem that 
Illinois has created for itself as I see it in its method of disposal here. 

This water is taken from Lake Michigan at . of 3 locations—here, 
here, and maybe down here—maybe it is 4 [indicating], but here you 
have got this long waterway running down here to Joliet, and Tam 
told by Mr. Ramey that they try to maintain this level about 2 feet 
below the level of the lake, but there is only 6 to 8 inches of fall from 
this point way down here to Joliet, some 38 miles. And that is 10 
to 12 feet deep, and sludge is deposited in the bottom, since this area 
is sewered on the ¢ ‘ombined system and these tremendous plants which 
outrank in size the biggest of any in the United States; whenever it 
rains this mixture of sewage and storm water—first it is 1 to 1, 1 to 3, 
and 1 to 4—it has to dump that into this canal. These plants’ cannot 
take it. That material is what the engineers say is biologically active, 
it is pulling the oxygen out of this w ater. 

Then, the other thing about this Chicago-area problem, as I see it, 
is their reliance on these canals for the storm-water outlets for this 
whole tremendous and increasing area. 

Senator Kerr. Let me see if I understand it. The drainage is such 
that large portions of that rainfall flows into these waterways instead 
of into Lake Michigan ? 

Mr. Apams. That is right; and they have to keep it moving this 
way if they can to avoid ‘its surging out here and fouling their own 
waterfront. 
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Now, all of this comes from an outsider. I am in Michigan, and I 
get this information from my study of this matter and frequent 
trips over here, and I am no expert on this, but I am pointing up to 
you what are some of the difficulties that Chicago has. 

I think it was July 12 last year this storm came so suddenly, the 
intensity of rainfall was so great that before they could drop these 
gates down here [indicating] and open this up and take all the water 
they could it was backing into Lake Michigan and making trouble. 

This is hydraulically swell for navigation but it is the worst pos- 
sible method today of handling the disposition of their sewage and 
storm water. 

Senator Kerr. What you are calling attention to is to the inevitable 
problems created by using effluent not properly purified for the navi- 
gation waters ? 

Mr. Apams. Yes. 

Senator Kerr. In an area where the waterfall is so minor and the 
carrying capacity in periods of excessive floods so inadequate that 
the problem you have described inevitably not only is created but 
continues. 

Mr. Apvams. Now, the one bright light, sir, that I see in this bill, 
and the recommendation that I would make is this study and report, 
part of it, I think the diversion either 3 year or 1 year is unneces- 
sary for this but that is for you people to judge here. The important 
part, sir, is a report and study directed toward the end of exploring 
two possible alternatives of solving this Chicago area problem that I 
would like to lay before you briefly in a minute. 

Then, coupled with that, and we find this problem, sir, you have 
it in Washington, D. C., you have it in Chicago, we have it in other 
places in the country, where as the use of water comes up and up, 
and it has to be used over and over and over again, the tremendous 
job you are doing in your State that I am aware of as a result of the 
meeting last November of our water advisory board down there, mak- 
ing water where you do not have it, you have got to conserve it. We 
do not know as yet how to complete the purification of sewage from 
90 percent up to 98 or 99, and if we are going to use this water over 
and over again that problem has got to be solved, sir, and I do not 
know of a better agency to tackle that than your United States Public 
Health Service. But it is a big job and it may take a million dollars 
a year for several years in the way of basic research. 

Senator Kerr. Or several million dollars a year for some years. 

Mr. Apams. Or several. But to me it is the most worthwhile in- 
vestment that this country could make because we cannot laugh off, 
we cannot put off the need of rectifying and getting back for reuse 
over and over again these water resources that we have. 

Briefly, here is the thing that has come to me as a possibility, it has 
been referred to in your testimony. Why doesn’t Chicago, after it 
has treated its sewage to 90 percent or better, return that effluent to 
the lake? Well, that is an animus to a Chicago area man and I want 
to leave this booklet with you, sir, if I may. I do not know whether 
it was left. This is a Chicago Sanitary District book that describes 
the development of this area and I have been interested as an engineer 
to see what has happened there and I have known long and favor- 
ably the technical people that are involved. But here they got 
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through this swamp that was described yesterday, they got this over the 
hill and now the only solution they can see is more and more water, 
more and more water into the city. It is used, goes to these plants, it 
isn’t cleaned up enough, so we have got to have flushing water to 
go down through, and when IT read at the bottom of page 35 there 
the prediction of the former President that within our time we have 
reason to expect, what is it, 10 to 15 million people? 

Senator Kerr. Population of 15 to 20 million people, and now 
shall I read the rest ? 

Mr. Apams. That is right. 

Senator Kerr. “And become the largest, the greatest, and the finest 
community in the entire world.” 

Mr. ApAms. Well, that is chamber of commerce stuff, but, however, 
it is [laughter 1 uF 

Senator Kerr. You are telling them how to do it. 

Mr. Apams. No, I am just making here, sir-—— 

Senator Kerr. You are telling them how to do it. 

Mr. Apams. For your committee here. I want to drop a couple of 
ideas that I think are worth putting into your report for exploring 
under Corps of Engineers supervision, with the aid of the Public 
Health Service. 

I would like to see the problem studied of studying this thing here, 
find out, here is the North Side plant up in here, that does a swell 
job, that is just as clear as any water you saw, and I saw it a few years 
ago. If that is disinfected I don’t know why it cannot go back in 
there, 2 or 3 miles across there. That would save that much of the 
domestic pumpage that is now going down through here and hits 
this septic tank, if you please, and is an offense to everybody down 
through here [indic: ating |. 

Now, that is the thing that a number of witnesses spoke of today, 
why doesn’t Chicago pi: in to do that? Toronto does it, Cleveland 
does it, and Milwaukee does it, and I think the State engineers in all 
of those States think that this is not unreasonable for a trial study, sir, 
or to let Chicago show why that cannot be done. 

The only other thing that I see is to get away from this nuisance 
that plagues the navigation people, your 1,500 to 1,800 feet per sec- 
ond is going to be necessary to operate this canal then I would sug- 
gest why not explore the possibility, here is the Des Plaines River 
coming down on this side, of bringing the effluent from these plants 
and their storm water surch: arges into ne wly cut channels adjacent to 
this canal but not in this can: ul, reserve the oxygen in this Lake Mich- 
igan water that is diverted on which these boats can sail. They are 
entitled to the 1,500 or the 1,800 second feet for navigation but let 
Chicago try to treat its sewage without the aid of this canal. 

Now, 60 years ago this was the only solution of this problem but 
today I think it is “worth a study even though it costs tremendously 
to carry this storm water along and the sewage effluents from these 
plants in thin film so that it w ill oxidize more ‘rapidly. It can never 
oxidize in here as I understand what happens. We depend on the 
sun, the sunlight in the thin films, photosynthesis if you please, to 
purify this effluent. 

I have stood on a bridge here and you see these boats go by and 
they churn up the whole contents of the bottom of this canal and 
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what oxygen there is that is not dissolved in this water is gone. It 
cannot help but be septic. 

So, the two things in addition to the research, sir, and I have taken 
too much time, that I feel are worthy of consideration are, first, to see 
if there is not a better place and better way of disposing of C hic: ago’s 
highly treated sewage. We know of many things that are still wrong 
or must be wrong simply by observation. I have listed those in my 
brief. One thing among them, and I was there and saw it last No- 
vember the 11th, here was the completely treated sewage of the 

Calumet plant, built and operated at considerable expense, and along 
ith that clean eflluent coming out of this plant is the brown-blac k 
discoloration due to materi: : which we found later was dried sludge 
material; in other words, is heavy oxygen-demanding materi: al 
that does not belong in this 1 watercourse and should be in somebody’s 
warehouse to be used as fertilizer, was going into this water to fur- 
ther degrade its sanitary quality. 

This is an old decree, I think there were a lot of industries that 
have since taken place that are using water that it is not domestic 
pumpage as defined or intended by the April 30th decree, and that 
sewage, along with others is coming into this area. I do not believe 
the States are bound to consider semen water for any such purpose. 

The disturbing thing that Mr. Naujoks brought out in his testimony 
is this drop in efficienc y in these big plants. We in the States have 
got to know some of those things before we can be receptive toward 
thinking of the relief of Chicago’s problem in the way that they are 
talking ¢ ‘about. When the efficienc y drops, sir, from 90) percent down 
to 85, what does that mean? That is the equivalent, the absolute 
mathematical equivalent of turning the raw sewage and loading it 
right into this septic tank canal. It cannot help but create conditions 
of nuisance. 

Now, then, as I say, there is a possibility of treating the very best 
of this treated sewage over a period of years, getting it back into the 
lake, getting away ‘from this wrangle about “the indefinite part of 
domestic pumpage, let Illinois conserve its part of the total resource. 
That is No. 1. 

The second is to convert this combination canal to one for naviga- 
tion only and let us see if Chicago cannot do a better job in allev iating 
the nuisance down below. 

Those are my two things that I have in mind that might be worthy 
to incorporate in your study recommendations and do not forget also 
that the most important thing of all, as I see it, is an immediate 
research study to be undertaken to try to find a way of increasing 
the percent of purification of sewage from 90 or 92 percent right up 
toward as nearly 100 percent as we can get it. 

With that, sir, I close and I thank you for your courtesy. 

Senator Kerr. Off the record. 

( Discussion off the record.) 

Senator Kerr. On the record. 

I want to say that I have greatly enjoyed your presentation and 
if you do not have a doctor’s degr ee I think this presentation would 
entitle you to one. 

Thank you very much. 

Mr. Apams. Thank you, Mr. Chairman. 
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Senator Kerr. Senator Magnuson, Congressman Tewes of Wis- 
consin and other Congressmen have submitted statements and they 
will be incorporated in the record at this point. 

(The statements of Senator Magnuson and others are as follows :) 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
July 29, 1958. 
Hon. DENNIS CHAVEZ, 
Chairman, Committee on Public Works, 
United States Senate, Washington, D.C. 


DEAR SENATOR: Your committee currently is considering H. R. 2, a bill to 
authorize diversion of water by the city of Chicago from Lake Michigan. This 
proposal has caused considerable concern in the Pacific Northwest. Many 
people are apprehensive over the precedent that might be set if the United 
States takes unilateral action in regard to this matter. 

Attached is a copy of a letter I have just received from Mr. Herbert S. Little, 
an attorney in Seattle, Wash. Mr. Little is a national authority in the field 
of international law and precedent. He was a member of the committee on uses 
of international waters, operating under the American Bar Association section 
of international and comparative law. Mr. Little was a signatory to a report 
made by this committee to the parent organization under date of May 17, 
1958. I am enclosing a copy of the aforementioned report and call the com- 
mittee’s attention particularly to the third paragraph appearing on page 9. 

I will appreciate it if Mr. Little’s letter and the report of the committee on 
uses of international waters can be made a part of the record of H. R. 2. 

In addition, I am forwarding to you the proceedings of the Pacific Northwest 
regional meeting of the American Society of International Law, dealing with 
diversion of Columbia River waters. These proceedings were conducted at 
the University of Washington under the aegis of the Institute of International 
Affairs, headed by another eminent constituent of mine, Dr. Charles E. Martin. 
Since the proceedings are quite lengthy, I will not request that they be made 
a part of the record, but I do believe they should be placed in the files of the 
committee so that any interested parties might have access to the pro and 
con discussions which took place by representatives of both the Canadian and 
American positions on diversion of the Columbia and Kootenay River waters. 

I appreciate your courtesies, and only regret that conflicts in my schedule 
make it impossible for me to appear in person. 

3est personal regards. 

Sincerely, 
WARREN G. MAGNUSON, 
United States Senator. 


LittLe, LESourp, PALMER, Scott & SLEMMONS, 
Seattle, Wash., July 25, 1958. 
Senator WARREN G. MAGNUSON, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR MAGNUSON: The possibiilty of the diversion by the Canadian 
Government or the Province of British Columbia of any substantial amount of 
the waters of the Columbia-Kootenay River systems originating in Canada poses 
one of the most serious problems affecting the economy of the Pacific North- 
west and Canadian-American relations. Approximately 25 percent of the flow 
of the Columbia River into the United States originates in lower British Co- 
lumbia. Representatives of Canada have asserted its legal right to divert these 
headwaters under the so-called Harmon doctrine (a former Attorney General of 
the United States), which doctrine was incorporated into a treaty between the 
United States and Canada in 1909. 

Recognizing the extreme importance of the question, a seminar discussion of 
the proposed diversion of Columbia River waters was held in Seattle at a 
Pacific Northwest regional meeting of the American Society of International 
Law at the University of Washington campus on April 19, 1956, at which both 
sides of the question were presented in great detail by representatives of both 
Canadian and American positions. The conference sessions were widely at- 
tended, representatives being present from the Bonneville Power Administration, 
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the Department of the Interior, the Corps of Army Engineers, as well as business 
and professional men from Idaho, Oregon, Washington, and British Columbia. [| 
am sending to you a full mimeographed report of all of the papers presented 
and the discussion which ensued. 

In my opnion, it is absolutely essential, not only in the national interest be- 
cause of the Hanford Atomic Energy Works, but also in the interests of the 
entire Columbia River Basin, that any substantial diversion be avoided, and 
that the question be settled amicably on top levels between the Canadian and 
American Governments, in order that the highest potential use of the entire 
Columbia River system be attained. 

It is absolutely clear to most of us who have studied this problem that any 
threatened diversion of water from Lake Michigan and the Great Lakes Basin 
to the Mississippi Basin would establish a dangerous precedent, adverse to the 
American position with reference to the right of Canada to divert the waters of 
the Columbia-Kootenay Rivers. 

In my opinion, both the United States and the entire Pacific Northwest have 
more at stake in an amicable settlement of the Columbia River controversy 
than is involved in the diverison of waters from Lake Michigan. Certainly, it 
would be extremely inimical to American interests to approve such diversion 
of the waters of Lake Michigan unless and until a settlement has been made 
with the Canadian Government which will insure the highest potential develop- 
ment of the Columbia River Basin without damage to all interested parties, both 
governmental and private. 

Best personal regards, 

Sincerely yours, 
HERBERT S. LITTLE. 


STATEMENT OF Hon. Rospert J. McINTOSH, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF MICHIGAN 


Mr. Chairman and distinguished members of the subcommittee, I appreciate 
the opportunity to present this statement relative to the bills H. R. 2 and §. 
1123, which would increase temporarily the presently authorized diversion of 
Lake Michigan waters at Chicago from 1,500 to 2,500 cubie feet per second, in 
addition to domestic pumpage. 

Mr. Chairman, as you know, this water-diversion problem goes back some 60 
years, and it has been considered by the Supreme Court of the United States. 
As the result of injunction suits brought by Michigan and other States, the 
Supreme Court in 1930 found that the Chicago water diversion had lowered 
the levels of the Great Lakes by 6 inches, caused “a substantial and injurious 
effect upon the carrying capacity of vessels, and deprived navigation and com- 
mercial interests of facilities which otherwise they would have enjoyed in com- 
merce on the Great Lakes.” The Supreme Court ordered diversion of water 
from the Lakes to be reduced permanently to 1,500 cubic second-feet, plus 
domestic pumpage. Moreover, the Court retained jurisdiction over the matter, 
and, therefore, authority to deal with any emergency need of the Chicago 
Sanitary District or the Illinois Waterway system rests with the courts, which 
have acted and will continue to act when necessary. It is certainly clear that 
the pending legislation, which would authorize an increase of 1,000 cubic feet 
a second for a period of 3 years, does not provide any solution to the existing 
problem. 

Since 1937 legislation has been introduced in the Congress, for the purpose 
of authorizing diversion in quantities much greater than allowed by the Su- 
preme Court’s decree. Such legislation in the 83d and 84th Congresses was 
vetoed by the President, and the same considerations which impelled him to 
disapprove the earlier legislation also exist today. 

Reduction of Great Lakes water levels adversely affects shipping on the water- 
way and the economies of the communities and States on the Great Lakes-St. 
Lawrence W'aterway system. The record is clear that the diversion will re- 
sult in a drop in the water level in the Great Lakes. Expert testimony indi- 
cates that a change of even 1 inch in depth alters the loading capacity of 
vessels. The type of vessel using the waterway, when completed to the sea, 
would lose about 100 tons of cargo for each inch the depths are lowered. Ship- 
pers will find their operations increasingly marginal or unprofitable with cumu- 
lating loss of draft for cargo vessels. 
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Millions are being spent on the development of the Great Lakes-St. Lawrence 
seaway. Communities and industry along this waterway are spending and 
planning to spend vast sums to provide facilities for accommodation of ocean- 
going ships. The pending legislation makes such planning and spending hazard- 
ous. The affected areas are encouraged on the one hand to make expenditures 
for deepwater facilities, and on the other hand, they are faced with legislation 
to lower the water levels. In this connection, I have received many protests 
from citizens and communities in my district which borders on the Great Lakes 
Waterway system from Saginaw Bay to Lake St. Clair. 

In view of the above, Mr. Chairman, I hope that this subcommittee will rec- 
ommend against the enactment of the pending legislation. 


STATEMENT OF HON. GERALD R. Forp, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF MICHIGAN 


Mr. Chairman, when the House of Representatives passed H. R. 2 on May 22, 
1957, I spoke in opposition to the bill and voted against it. Nothing has happened 
subsequently to change my position on the proposal to divert additional water 
from Lake Michigan. 

The western edge of my congressional district in western Michigan borders on 

wake Michigan and our people are always concerned with the water level of the 
Great Lakes. The lake is important to us as a source of water for our municipal 
water systems. It is important to us in navigation and transportation. 

With the construction of the St. Lawrence seaway, it is essential that a Great 
Lakes water level be maintained that will enable seagoing vessels to readily 
enter and leave all our Great Lake harbors. 

To further lower the lake level will add greatly to the cost of maintaining the 
harbor facilities and channels at our lake ports. 

The lake level at the mouth of the Grand River at Grand Haven, Mich., in my 
district on July 1, 1954 was 580.9 feet. On July 1, 1958, it was 577.9 feet, a 
drop of 3 feet in 4 years. This fact is most significant and ought to be most 
seriously considered before the Congress authorizes an additional diversion of 
water to the Metropolitan Sanitary District of Greater Chicago. 

May I include at this point in my remarks, a letter of July 24, 1958, addressed 
to this subcommittee by the board of directors of the Greater Grand Rapids 
Chamber of Commerce. I endorse the position taken by the board of directors 
and urge this subcommittee to take no further action on H. R. 2 and S. 1123 or 
to recommend that no further action be taken by the Senate Committee on Public 
Works. This letter follows: 

“The Greater Grand Rapids Chamber of Commerce opposes passage of H. R. 
2 and S. 1123 for diversion of water from Lake Michigan for the following 
reasons: 

“The lake level at the mouth of Grand River at Grand Haven, Mich., on July 
1, 1954, was 580.9 feet. In 1955, it was 580.4; in 1956, 579.2; in 1957, 578.7; and 
on July 1, 1958, it was 577.9 feet, a drop of 3 feet in 4 years. 

“This drop in the Lake Michigan level has resulted in a lowering of 1 million 
gallons per day in the pumping capacity of the Grand Rapids municipal water 
service, with intake in Lake Michigan a few miles south of Grand Haven. 

“Any further diversion of water from Lake Michigan would result in further 
lowering of the lake level and further decreasing proportionately of the water 
pumping capacity for the city of Grand Rapids, 

“At the present time, the city of Grand Rapids must order reduction in use 
of water on a number of days in the summer season because of lack of capacity. 

“Ships arriving at west Michigan ports which serve Grand Rapids industries 
and agriculture are presently required to limit their capacities because of the low 
water level. 

“Any further diversion of the water from Lake Michigan would nullify the 
expenditure by the United States for the construction of the St. Lawrence 
seaway. 

“The city of Chicago has alternative methods to handle its own problem. 

“Therefore, the Greater Grand Rapids Chamber of Commerce, representing 
business and industry and the general public in this metropolitan area, respect- 
fully requests the defeat of the bills, H. R. 2 and 8. 1123.” 
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STATEMENT OF Hon. HENRy S. REUSS, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF WISCONSIN 


Mr. Chairman, I appreciate the opportunity to set forth my reasons for op- 
posing H.R. 2 and 8S. 1123, the Lake Michigan water diversion bills. 

Basically, it is contended by the proponents of this legislation that the diver- 
sion from Lake Michigan into the Chicago drainage canal of an additional 1,000 
cubic feet of water per second will help Chicago to solve a difficult sewage-dis- 
posal problem and will not have noticeable adverse effects on navigation, power, 
or the other interests of other municipalities, other States, and Canada in the 
Great Lakes Basin. 

This contention is erroneous all along the line. In the first place, it is highly 
doubtful that an additional diversion of 1,000 cubic feet per second—or an even 
greater amount—will solve the problems of the Chicago Sanitary District. From 
the history of the water diversion controversy, which this cominittee knows well, 
it is clear that the pending legislation for a limited test diversion of 1,000 cubic 
feet will not satisfy Chicago. This is an opening wedge. What is really desired 
is permanent increased diversion, and, I fear, in amounts that will exceed the 
1,000 cubic feet now suggested. 

Most important, however, is the fact that increased diversion—even if held 
to the amount of 1,000 cubic feet—will have seriously harmful effect on naviga- 
tion and on power generation in the Great Lakes-St. Lawrence system. A de- 
tailed study by the Corps of Engineers, as reported in Senate Document 28, 85th 
Congress, makes this fact very clear. Increased diversion will lower the level 
not only of Lake Michigan but of the other Great Lakes to the east. This will 
substantially reduce the carrying capacity of the Great Lakes cargo fleet. Many 
lake ports will suffer, including Milwaukee and other Wisconsin ports. 

At a time when we are spending millions of dollars to complete the deep St. 
Lawrence seaway, and millions more to deepen the Great Lakes connecting 
channels, it seems less than wise to take any action that will reduce the effec- 
tiveness of those projects. Yet that is what increased diversion from Lake Mich- 
igan will do. 

The Corps of Engineers also reports that the proposed increased diversion 
would have an adverse effect on hydroelectric power generation at Niagara and 
St. Lawrence plants, both existing and planned. This is a matter of grave con- 
cern, both to the United States and to Canada. 

I particularly want to emphasize the international aspects of this proposed 
additional diversion of water from Lake Michigan. While it is true that Lake 
Michigan itself does not touch the boundary of Canada, it is also true that if 
we pull the plug at the bottom of Lake Michigan, that action will adversely 
affect the level and flow of the international boundary waters throughout the 
Great Lakes-St. Lawrence Basin. Canada therefore has a direct and legitimate 
interest in what is done with the water of Lake Michigan. Canada has pro- 
tested vigorously other proposals for increased diversion, and continues to oppose 
the whole idea. Surely the United States must not act unilaterally in a manner 
that will offend Canada or seem to ignore the legitimate concerns of our neighbor 
to the north. 


STATEMENT OF HoN. JOHN W. BYRNES, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF WISCONSIN 


Mr. Chairman, I appreciate this opportunity to present my views to the com- 
mittee on the question of increasing the diversion of water from the Great 
Lakes at Chicago. 

On behalf of the people I represent, I urge that this committee reject any 
bills which would permit an increase in the flow of Great Lakes Water into 
the Gulf of Mexico. 

We in the Great Lakes States are deeply concerned with the security of one 
of our most precious assets—the waters of the Great Lakes. We protest when 
attempts are made to dispose of those assets without our consent, and against 
our will, and without giving consideration to all of the problems such disposal 
would create. We are particularly concerned when the problems of one com- 
munity on the Great Lakes are permitted to take precedence over the welfare 
of all of the people dependent on the preservation of the present character of 
the Great Lakes Basin. 

It goes without saying that one of the Nation’s great future problems will be 
an adequate water supply for a growing population. We know that as the de- 





na Aw 


a“ 


oe a 


TF or 


— a> Be te -_ 


— 





DIVERSION OF WATER FROM LAKE MICHIGAN 335 


mand for water increases there will be further proposals to divert the waters 
of the Great Lakes from our basin. There have already been proposals, in 
addition to the one before you, to use Great Lakes water for regulatory purposes 
on the Mississippi, to overcome salinity in the New Orleans water supply and 
to provide domestic water supply for areas outside the basin itself. 

We are not against the use of Great Lakes water for any legitimate pur- 
pose within the Great Lakes Basin. That water is being used by countless 
cities and industries right now. My hometown, Green Bay, Wis., has just 
completed a multimillion dollar water system which carries Lake Michigan 
water 30 miles overland for domestic and industrial use. 

The important consideration is that the water be returned, after use, to the 
Great Lakes Basin, as is being done at Green Bay and every other area which 
uses it, with the exception of Chicago, where it is drained down the Missis- 
sippi and lost forever. 

If we grant Chicago the right to drain off Lake Michigan water, then there 
is no barrier for any other community doing the same thing. The end result 
would be disastrous for the Great Lakes Basin and all that basin means to the 
future welfare of our Nation. 

In addition to the dangerous precedent that would be set by permitting ad- 
ditional diversion by act of Congress, immediate harm would result. 

The Great Lakes are now in their low-water cycle. The latest report, for 
example, shows that Lake Michigan’s level is below 579 feet, less than four- 
tenths of a foot above low water datum. The lakes have not yet reached the 
lowest point in this cycle. 

As the President of the Lake Carriers Association has testified, the lower the 
level of the lakes, the greater adverse effect there would be on shipping if the 
lakes were lowered another inch by diversion, as these bills permit. The lower 
the lake level goes, the more ships it affects. It is estimated that a 1-inch re- 
duction in the lake levels would result in the annual loss of 1,200,000 tons of 
American shipping; 1,500,000 tons if the Canadian fleet is included, with a total 
economic loss of $2,500,000 yearly. 

It is our strong conviction that Congress cannot, in good conscience, enact 
legislation for the benefit of one community, which would directly harm so many 
other segments of our economy and establish a precedent dangerous to the en- 
tire Nation. I urge your rejection of the bills before the committee authorizing 
increased diversion from Lake Michigan at Chicago. 


STATEMENT OF Hon. HAROLD R. COLLIER, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF ILLINOIS 


LAKE MICHIGAN WATER DIVERSION 


Mr. Chairman, I appreciate the opportunity of presenting my statement before 
this committee in support of H. R. 2, introduced by my distinguished Illinois 
colleague, Thomas J. O’Brien. At the risk of being repetitious I call attention 
to the fact that the diversion project would remove but five-eighths of an inch 
from the lake level over a span of 3 years. As I pointed out when this bill 
was before the House of Representatives, the normal seasonal variation of the 
Great Lakes levels is between 16 and 20 inches annually. Any argument based 
upon the conservation phase of the total amount of water to be removed by 
this proposal would certainly be a real inconsequence. 

Such a lowering in addition to that from the present diversion is more than 
offset by the introduction of water into Lake Superior, from the Hudson Bay 
watershed, by Canadian interests. No doubt it could be proved that some 
considerable amount of the property damage during the high-water periods 
of recent years was due to this added inflow into the Great Lakes. 

The present diversion, 1,500 cubic feet per second, annual average, was not 
for the benefit of the Illinois waterway, which was given no consideration 
during the trial of the Lake States case. According to Special Master Charles 
Evans Hughes, in his 1929 report on rereference of this case, this 1,500 cubic 
feet per second was the water deemed necessary for navigation in the Chicago 
River, as a part of the port of Chicago. 

It was an act of Congress later, July 3, 1930, which authorized this water 
to be used for the Illinois Waterway; but this act did not limit the needs of 
the waterway to this 1,500 cubic feet per second. This act provided for a study 
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and report on the amount of water needed for a commercially useful waterway, 

Such a study was made and the report filed by Colonel Sultan in 1933. In 
this report Colonel Sultan, and others who reviewed his report, recommended 
further study after the sewage treatment plants of the Sanitary District of 
Chicago had been completed and were in operation. 

Passage of H. R. 2, which would authorize this further study, along with 
sufficient additional water needed to make the study, would only carry out the 
recommendations made by the Army engineers, as to the requirements of the 
Illinois Waterway, many years ago. 

The residents of Illinois and of the Metropolitan Sanitary District of Chicago 
have contributed sufficient funds toward the construction of the Federal navi- 
gation project between the Great Lakes and the Mississippi River to entitle 
them to enough water to provide a reasonably clean stream through their State, 


STATEMENT OF HON. DONALD E. TEWES, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF WISCONSIN 


Gentlemen, in a brief statement, I cannot begin to cover the many reasons 
why I believe the legislation you are considering should not be passed. I could 
dwell on its being called a needed “test” when actually we already have had 
ample historical evidence and expert opinion on ramifications of diverting Lake 
Michigan water. Such diversion is injurious to shipping, manufacturing, and 
recreation industries of riparian States, and no experience beyond our past 
experience is needed to confirm it. 

I could object to the wisdom of taking this control of water from its present 
Status as a judicially administered matter and throwing it into the political 
arena. Recourse is presently available to the Chicago Sanitary District through 
the Supreme Court. When short term diversion of lake water is justified to 
the Court, that diversion is granted, as it has been many times in the past. 

But to me, the primary question is whether we will establish this precedent 
of longer term diversion and then try a year, 2 years, or 3 years from now 
to repair the damage that experts already advise us will be done. It is like 
opening Pandora’s box knowing what is inside. 

We are told the test may remove 4 million tons of cargo yearly from Lake 
Michigan carriers. That is based on present lake traffic. With the completion 
of the St. Lawrence seaway and the resultant increase of traffic, how many 
more million tons of cargo that could be improving the Great Lakes economy 
will be cut off? 

And how are we to justify to the taxpayer the millions of dollars spent on 
dredging, blasting, and deepening access to the Great Lakes through the St. 
Lawrence seaway at the same time we are busy reducing the navigation draft 
on the lakes themselves? 

We are told the test will affect only 72 million kilowatt-hours now generated 
by these waters. But passage of this measure will provide an opening to tamper 
with additional millions of kilowatt-hours. 

Certainly there is no question that other requests for greater diversion of 
water will follow this. The rocketing population of the Chicago area is a 
guaranty that if the sanitary district can find an “out” in this measure, there 
will be little motivation to solve the problems any other way, whatever the 
harm to the many other States involved. 

This water raid is justified as necessary to solve Chicago’s sewage problems. 
But having opened the locks to the sewage interests, who can fairly close them 
to requests by other States for needed water supply and for navigational pur- 
poses? 

I don’t doubt that proponents of this measure will assure you that if any of 
these complications start to arise, Congress can always put the lid back on 
the Great Lakes. That is probably what Pandora thought about the box. 


Senator Kerr. Is Mr. McCallum here? 


Mr. McCatium. Yes, sir. 
Senator Kerr. I want to express my appreciation for your patience. 
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STATEMENT OF GORDON McCALLUM, DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 


Mr. McCatuium. I thank you, sir. Our Department of Health, 
Education, and Welfare submitted a report on July 25, in response 
to a request from the chairman of the committee on the 16th. This 
outlines how we would propose to conduct a study if requested by the 
Secretary of the Army. 

Senator Kerr. Is this a statement of how you would operate if this 
bill became the law, or is this a suggestion from you as to whether it 
should become law ? 

Mr. McCatuum. This is a statement as to what we would do if re- 
quested to make a study on the effect of diversion in the area. 

Senator Kerr. In accordance with this bill if it is enacted into law? 

Mr. McCauuum. Yes, sir. 

Senator Kerr. Has your Department made its position on this bill 
known to the committee other than by this communication ? 

Mr. McCatuium. No, sir. 

Senator Kerr. Sir? 

Mr. McCatium. No, sir. 

Senator Kerr. Do you have any statement in that regard ? 

Mr. McCatium. No, sir; not other than is contained in the De- 
partment’s letter. 

Senator Kerr. The letter of Mr. Richardson will be made a part of 
the record at this point. 

(The letter is as follows: ) 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
July 25, 1958. 
Hon. DENNIS CHAVEZ, 
Chairman, Committee on Public Works, 
United States Senate, Washington, D.C. 

DEAR Mr. CHAIRMAN: This letter is in response to your request of June 16, 
1958, for a report on H. R. 2, a bill to authorize the State of Illinois and the 
Metropolitan Sanitary District of Greater Chicago, under the direction of the 
Secretary of the Army to test, on a 3-year basis, the effect of increasing the 
diversion of water from Lake Michigan into the Illinois Waterway, and for other 
purposes, as passed by the House. 

The bill would authorize increased diversion of water from Lake Michigan 
to the Illinois Waterway at a rate providing a total annual average of not more 
than 2,500 cubic feet of water per second during a 3-year period. The purpose 
of such increased diversion will be to provide a basis for a study of its effect 
on the Illinois Waterway, the degree of improvement of such waterway caused 
by such diversion, the effect upon commerce among the several States and 
navigation on the Great Lakes and the Illinois Waterway and the extent to 
which such increased diversion may affect the level of Lake Michigan. 

The diversion would be under the supervision and direction of the Secretary 
of the Army. In addition, the Secretary of the Army would be directed to 
cause a study to be made of the effect on Lake Michigan and the Illinois Water- 
way of the increased diversion authorized by the bill and the improvement in 
conditions along the Illinois Waterway which may result from such increased 
diversion. 

As indicated by the report of the House Committee on Public Works (H. 
Rept. No. 369, 85th Cong.) which accompanied H. R. 2, one of the purposes of 
the study to be coordinated by the Corps of Engineers would be to have pollu- 
tion-control studies made by the Public Health Service. If requested to under- 
take such studies, the Public Health Service indicates that 3 years will be 
needed, as follows: 

1. Six months for preparation and staffing; 


2. One year to investigate existing water-quality conditions; 
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3. One year to investigate the effects of increased diversion; and 

4. Six months to analyze data and write the report. For the purpose 
of these water-pollution-control studies 1 year’s diversion would be suffi- 
cient, beginning 18 months after initiation of the project. 

Aside from pollution-control aspects, the proposed increased diversion might 
raise questions of effects on Great Lakes levels and protection of property on 
the Great Lakes, treaty obligations with Canada, navigation, and hydroelectric 
power generation. Since these important aspects are in areas outside this De- 
partment’s competence, we would defer to the judgment of the Federal agencies 
directly concerned with them as to their bearing on the advisability of enact- 
ment of this proposed legislation. 

The Bureau of the Budget advises that it perceives no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
Exvtiot L. RICHARDSON, 
Assistant Secretary. 


Senator Kerr. Any further statement ? 

Mr. McCatium. No, sir; other than to say that I am very happy 
that my colleague and fellow Michigander, Mr. Adams, did such a 
fine job. 

Senator Kerr. He did a wonderful job, didn’t he ? 

Thank you, very much, Mr. McCallum. 

Senator Dirksen wants to appear; Senator Douglas wants to ap- 
pear for some other statements; so, we will recess this hearing subject 
to the further call when we get the information as to the appearance 
of these other gentlemen. 

I want to thank you all for your patience and forbearance in this 
matter. 

(Whereupon, at 5 p. m., the hearing was recessed sine die.) 





4) 
su 


ti 


8] 





DIVERSION OF WATER FROM LAKE MICHIGAN 


THURSDAY, AUGUST 7, 1958 


Untrep States SENATE, 
CoMMITTEE ON Pusiic Works, 
SUBCOMMITTEE ON FLoop Con rrotc—Rivers AND Harsors, 
Washington, D.C. 


The subcommittee met, pursuant to adjournment, at 10 a. m., in room 
412, Senate Office Building, Hon. Robert S. Kerr (chairman of the 
sube ommittee) presiding. 

Present: Senators Kerr (presiding), McNamara, Neuberger, Mar- 
tin, Case, Kuchel, and Hruska. 

Also: Senators Dirksen, Douglas, Lausche, and Wiley; and Con- 
gressman Yates. 

Senator Kerr. The committee will come to order. 

Senator Dirksen. 


STATEMENT OF HON. EVERETT McKINLEY DIRKSEN, A UNITED 
STATES SENATOR FROM THE STATE OF ILLINOIS 


Senator Drrxsen. Mr. Chairman, first let me express my apprecia- 
tion for a chance to appear before the committee. As you know, there 
was an untimely death in my family, and I could not appear before 
you at an earlier hearing. 

Senator Kerr. I want to say, Senator, I am happy that,the commit- 
tee is able to convene again to hear you and the other people. Nobody 
has worked any harder on this than you and Senator Douglas and it 
is a pleasure for the committee to make it possible for your appear- 
ance to be made. 

Senator Dirksen. We thank you for the opportunity. 

I thought I would be very brief and try to simplify this issue 
without undue complic ition. Sometimes we can complicate an issue 
and lose sight of the main thread. 

This has been a problem, I expect, for 70 years and I believe now 
it is high time that we get the thing on track. As everybody knows, 
a big city many years ago had a oreat problem in the field ‘of waste 
and sanitation and doubtless most of them attacked it in the same 
way. They took the easy route. If there was a watercourse in which 
you could spill sewage and dilute it, give it sunlight and aeration, that 
was done. That seemed to be the accepted thing at that time and 
Chicago was no exception in those early days, because the sewage 
went into the Chicago River. It did not seem to be too much of a 
problem until 1885 when that heavy storm activated the sludge in 
the Chicago River and sent it back into Lake Michigan. 
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There was a typhoid outbreak and thousands of people died and, if 
I understand correctly, the death rate reached 514 percent of the 
population. 

Well, it was an absolute catastrophe. It was a ghastly disaster and 
it was out of that calamity that they finally determined to reverse the 
course of the Chicago River, so that instead of flowing into the lake, 
it flowed into the Des Plaines River, then into the Illinois River, and 
then into the Mississippi River, and so through the operation of sun- 
light and aeration and dilution, this did not become too much of 
a problem. 

At that time, they were diverting as much as 10,000 cubic feet per 
second. That, of course, was subsequently changed. Now, it was 
necessary to organize the Sanitary District of C ‘hicago as a quasi- 
municipal corporation to deal with this problem. Over a period of 
time, I think they have been extremely diligent and ultimately devel- 
oped sewage-treatment plants with a ‘capital investment of $420 mil- 
lion, which is a terrific burden for any community or any local cor- 
poration. Incidentally, this has been regarded as one of the seven 
wonders of modern engineering. It has been so designated by the 
American Society of Civil Engineers. 

Now, of course, two factors come into this picture. The first one is 
growth. Do what we will and say what we will, these areas are going 
to grow, and the sewage equivalent is going to have to be dealt with 
one way or the other. That is the first factor that we kept into 
account. They serve a huge area at the present time including Chi- 
cago and literally hundreds of suburbs where you have a population 
equivalent of 9 million people and that includes industrial waste, of 
course, which sewage has to be disposed of. 

Now, mechanical treatment as of now in its most efficient form can 
only take care of 90 percent treatment. I think that is generally 
accepted and, in the main, most sewage plants do not give 90 percent 
complete treatment. They do not have that efficiency, so if you figure 
this treatment on the basis of the equivalent of 9 million people, you 
still have 10 percent, or the equivalent of 900,000 people, that are not 
being taken care of, and that is the thing that makes this an important 
problem as of now. 

That is tantamount to saying that we have a sewage problem out 
there equivlent to the whole population of Metropolitan Washington, 
and that makes it urgent. It cannot be kissed off any longer. I think 
this thing has got to be done. 

Now, it all adds up then to this fact, the pollution of the Tllinois 
River will continue and there will be no adequate supply of free 
oxygen, which means, of course, the destruction of fish life. It means 
the development of noxious vegetation in the Illinois, which is a navi- 
gable stream, on which navigation is increasing, and it will be a con- 
tinuing menace to health and a menace to navigation. 

Now, that is the nub of the problem that faces us at the present time 
and the question is, What do you do about it? If you added to the 
treatment works, you would not get far, and certainly not for quite 
some time. If you could get greater efficiency out of your treatment 
works, and these are the most efficient in the country, you still have 
the problem, so the question is, What do you do with this emergent 
problem ? 
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To meet it, the sanitary district says: 


Let us take an additional 1,000 cubic feet per second on an average annual 
basis out of Lake Michigan, put it on a limited experimental basis for a period 
of 3 years; let. us study the situation and see what we can come up with, and 
it will be done under the direction of the Army engineers. At the end of that 
time, let them make their recommendation. 

That, in substance, is what is requested here. So, then comes op- 
position. At first,Canada was opposed. I think that has been pretty 
well disposed of at the present time and her attitude has been pretty 
well modified, as indicated by the State Department. 

The riparian States come along and say that you must not do it; 
you will diminish the load of the lake vessels and thereby they lose 
some profit. 

The power interests come along and say that you must not do it; 
diminution in the lake level is going to lose us some power. 

Now, there is a different proposition before the committee than the 
one that originally came here, but I earnestly hope that the committee 
will not amend the bill, and that we can work it out within the frame 
of the bill that is before us. 

The reason I hope the bill will not be amended is it will have to 

o back to conference, and you never know whether it will get lost 
in the shuffle in the imminence of adjournment, and I believe within 
the framework of this bill and the commitments that the sanitary 
district will be willing to make, that this can be worked out. 

What they are willing to do, there is a resolution before me from 
the sanitary district in which they agree, I think the Department of 
Health, Education, and Welfare agrees, and certainly the Army 
engineers could have no objection, that for the first 6 months of the 
3-year period, there would be a study to develop some real plans and 
there would be no diversion. 

For the next 12 months, there would be a survey in the whole field 
to establish existing conditions, so that for the first half of the 3-year 
period, you would have no increased diversion. 

Then for the next 12 months, there would be a study of the condi- 
tions of increased diversion at an average annual rate of 1,000 cubic 
feet per second. That would mean 1 year of diversion and that would 
be followed by a 6-month period required to prepare the final report 
to Congress with no increased diversion. 

So, Mr. Chairman, what is before the committee is not a bill for 
3 years of diversion but a bill for 1 year of diversion with 18 months 
of preliminary studies and an anterior 6 months in which to prepare 
the recommendation. 

Now, that is all set out in a letter from the sanitary district with 
this addendum to it, which recites: 


The trustees of the Metropolitan Sanitary District of Greater Chicago accept 
and agree with this proposed method of testing and consider that the testing 
and the later report to Congress to be made on the actual needs of the Illinois 
Waterway is the responsibility of the Army engineers and the Department of 
Health, Education, and Welfare and is so contemplated by the present provisions 
of H. R. No. 2 and Senate bill 1123. 


If that letter were incorporated in the committee report to go with 
the bill, and if the committee desired and wanted to obtain a con- 
curring letter from the Army engineers, the bill can be left in its 
present form without amendment. It would then be ready for signa- 
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ture and all would be agreed because this would be a firm commitment 
recited in the committee report. 

Senator Kerr. In that connection, Senator, whose proposal was 
that? Is that the proposal of the sanitary district or proposal of the 
Health Department ? 

Senator Dirksen. Mr. Chairman, it was a sort of a composite pro- 
posal. I think in part it came from the Budget Bureau, in part it 
came from the Department of Health, Education, and Welfare, and 
in part from the sanitary district in seeking to find something that 
would be acceptable and that would not be unduly offensive but Can- 
ada has since modified its viewpoint very considerably, so that only 
1 year of diversion and not 3, as originally contemplated, is before 
the committee. 

Now the arguments against diversion, as I said, were first predicated 
on Canada’s opposition, which has been modified ; secondly, on reduc- 
tion of cargo load by the Lake vessels; and third, that the power 
authorities have alleged that reducing Lake levels will reduce the 
generation of power. 

Now, let me summarize to the committee what I think are the per- 
suasive reasons in behalf of the enactment of this bill. First, the 
effect on shipping by reducing lake levels is estimated to be about 
five-eighths of an inch. Now actually, lake levels are cyclic and I 
recite the testimony of the opposition. This is the report that was 
submitted by the authorities of the city of Milwaukee, that has al- 
ways been against diversion, and on page 7 of the report, they say: 

You have had a drop of 3 feet in 5 years. You get a cycle of nearly 8 feet 
over a long period of time. 

Senator Martin. Mr. Chairman, what length of time is that? 

Senator Dirksen. Since 1952. 

Senator Kerr. The engineers are here. I think they will tell us 
the cycle is usually 8 to 10 years. Colonel Reiff, can you enlighten 
us on that ? 

Colonel Rerrr. Senator, I did not come prepared to testify on this 
bill, H. R. 2. Iam here for the cther matter that you have to consider 
this morning. 

Senator Kerr. You understood the question, Colonel ? 

Colonel Retrr. Yes, sir. 

Senator Kerr. What is the extent of the difference in lake levels 
as it occurs in what has been referred to as a cycle, and on the basis 
of the history of the water level in the lakes, and the duration of time 
between the high and the low. Would you have your office submit that 
for the record for us? 

Colonel Rerrr. I will be glad to, sir. 

Senator Kerr. Thank you. 

Colonel, I have here a hydrograph of monthly mean levels of the 
Great Lakes that was prepared by the Corps of Engineers. Do you 
suppose you could take that and look at it and answer my question ? 

Colonel Reirr. I will be glad to try. 

Senator Kerr. Off the record. 

(Discussion off the record). 

Senator Dirksen. Now the Milwaukee authorities further said in 
the report they filed: 


The level in the Great Lakes dropped 3% inches during the month of Novem- 
ber 1956, reflecting reduced precipitation for many months over the Great Lakes 
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Basin, exactly the same natural phenomenon which has impaired water levels 
in the Mississippi River and its tributaries. 

So, here you have a cyclic problem, which involves precipitation, 
evaporation, and other factors, and I do not believe that the committee 
can attach too much significance to the contention that has been made 
by the lake area from time to time. 

Now, if we admit, and I do not know whether one can properly 
admit that there might be a modest power loss, I simply say to the 
committee, what is a modest power loss compared with the health 
of people? 

Let me recite to you that last year, and this is a significant figure, 
this Congress appropriated $28 million for malaria control in for- 
eign countries under the mutual- -security program. In the bill that 
we reported out day before yesterday from the Appropriations Com- 
mittee, there is $29 million for malaria control in other countries. 

Now, if we can be so generous with other countries for malaria 
control, and there are many millions more for diseases of all kinds, 
then surely when they talk about a $200,000 loss in power or $300, 000 
or $400,000, it is a drop in the bucket compared with what we have 
done for the health of people in fifty-odd countries over the world, 
and what I think our responsibility is for the health of people in our 
own country and in this populous area. 

Third, I point out to you that over a long period of time, this diver- 
sion has ranged from 10,000 cubic feet per second in earlier days 
down to the present 1,500 ‘cubic feet per second, so you see, there was 
a heavy diversion in earlier years and I am not aware that there was 
any particular damage to lake shipping at that time. 

Next, I point out to you that there has been no lack of diligence on 
the part of Chicago in dealing with this problem and in “seeking 
Canadian cooperation. When that area will bond itself and build 
$420 million worth of treatment plants that are regarded as one of 
the modern wonders of engineering, then you must “admit they have 
been very diligent in seeking to solve this problem. 

Senator Martin. Mr. Chairman, I am very much interested 
that treatment project. What does that include? 

Senator Dirksen. Everything for the whole area, all their pump- 
ing stations, their drainage canals, their aeration bases. 

Senator Kerr. And the treatment is applied not only to human 
sewage but to industrial. 

Senator Dirksen. To everything that is included within the con- 
fines of the sanitary district boundaries 

Senator Marttn. Now, how effective is this ? 

Senator Dirxsen. Ninety percent effective and I understand the 
most effective plant in the world. 

Senator Hruska. When you say 90 percent effective, what does that 
refer to, to the percentage of population ? 

Senator Kerr. That means 10 percent of the effluent is still raw 
sewage. 

Senator Martin. Mr. Chairman, I think this is a matter that is 
going to require a lot of study in our country. We have human 
sewage and also industrial sewage in our industrial localities. Now, 
we are going to spend in the Pittsburgh area about $350 million for 
a treatment plant. I forget what the one in Philadelphia is to cost, 
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but it is a big problem confronting us in this country, and if we can 
solve these problems in the eastern ‘part of the country, it will be help- 
ful to you folks in the western portion where you do not have these big 
problems. 

I think our engineers and all of us ought to give a lot of study to it. 
You take in Pennsylvania, we dumped the sew age in our streams for 
175 years, and it is an enormous problem. 

Mr. Chairman, I apologize for mentioning anything personal but 
when I was Governor of Pennsylvania, we got what we called a clean 
stream bill through, which was opposed by industry and many of our 
municipalities, but now, we are beginning to have fish back in the 
Schuylkill River, that is sive effective it has become. 

Now, we are only one State and we have not solved the problem 
by any means. It is a matter for this committee to give some thought 
to. Nothing that we can do right now, but it is a serious problem in 
our country. 

Senator Dirksen. Next I point out that this is an experimental 
study, 18 months of surveys, 1 year of diversion, 6 months of analyses, 
which is a reduction of two- thirds in the diversion that was originally 
contemplated when the original bill came out. 

Senator Hruska. Will the Senator yield? Two-thirds reduction 
in the point of time, will the volume be the same per year? 

Senator Dirksen. No more, 1,000 cubic feet annual average. 

Next I point out that in my judgment, Congress is the only body 
that can provide relief. There is no other pla ce to go except here, 
and I do not believe its authority, and I believe this is sound law, is 
affected by any prior court decisions. 

Now, whether hydroelectric power and shipping have been hereto- 
fore affected by diversion in the degree that they say, I do not know, 
but this will be a good chance to find out since it is a limited experi- 
mental study. 

The Army engineers at the end of this period will be in a position 
to make some sound recommendations, and so will the health authori- 
ties, because we will then have the data on which to do that. 

I point out again that the health factor, in my judgment, makes 
this measure absolutely imperative. Now, I pointed out that we 
have initiated these programs all over the earth. Mr. Chairman, I 
do not know whether you heard the observation I made earlier that 
last year the mutual security bill, we had $28 million for malaria con- 
trol all over the world, and this year we have $29 million, and that 
does not incude all the other money that we have spent on health 
measures in other countries, and I put this on the ground of health 
more than on any other ground. 

Now I conclude with one personal allusion and that is this. This is 
not academic with me. I was a marine contractor on the Illinois 
River a great many years ago. I hada number of dredges, and drain- 
age rigs, and ditching rigs, operating in drainage districts, and I be- 
came thoroughly familiar with this problem. 

Over a long period of time, sewage and sludge settled in the bottom 
of the Illinois River. We found that when the dipper went down, that 
ofttimes it was as much as 6 feet; and when it came up, it was 
of no value for building levees, because it was friable material that 
would wash off with the first wave action. But I saw the sewage 
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in the river, the raw sewage in those days. I saw that great stream 
covered with bursting bubbles every hour of the day when it was 
warm, which was sewage gas coming up from the bottom. 

I had a dredging engineer who got a little of that sludge in his eye, 
and I rushed him to the doctor. He almost lost an eye because of the 
poisonous content. 

Now, you can charge Chicago and the sanitary district if you like, 
but the fact of the matter is that putting sewage In a water course and 
diluting it with fresh water and then depending on sunlight and aera- 
tion to dissolve the solids was the accepted solution and all big cities 
did it, so there isn’t any point in casting any stones. 

They have built these treatment plants. They have put the ee n 
on themselves. They have done a good, diligent job, but we still have 
a health problem there and sometimes I have gotten right alarmed 
about it. 

Senator Martin will remember when that smog fell over the com- 
munity in Donora, Pa., and there was the very devil to pay. We could 
have had a comparable condition over the Illinois River, with sewage 
gas coming up, and I do not know what would have happened. But 
you cannot forget that kids swim in that river by the thousands; you 

cannot forget that people fish in that river. 

In 1900, the Illinois River was second to the Columbia as a fish- 
producing stream. About all we have left are scavenger fish, catfish 
and carp. You see, that is what happens when you take the oxygen 
out of the water. 

So, when I say this this is a health problem, this really is a health 
problem. We are entreating the committee, we are begging the com- 
mittee, that we might have a case on which to sts sash: We believe that 
if we can go abroad into all of the countries of the earth and spend 
the peoples’ money, we are entitled to a little consideration in the 
Middle West in meeting a health problem that could easily become 
aggravated, if the right circumstances were present. 

So, that is the whole story. Keep the bill that is before you. Here 
is the letter from the sanitary district which commits itself to 18 
months of study, 1 year of diversion, 6 months of analysis, a reduction 
of two-thirds in the diversion originally contemplated, under the 
direction of the Army engineers and the health authorities. 

With the opposition of Canada now modified, at the end of that 
time, there can be only minor losses at best with respect to hydroelee- 
tric power and shipping. And when you talk about power losses, 
insofar as I know, with respect to the power losses, probably more 
than half of those will be on the Canadian side, and I am advised that 
they have rendered an opinion and interpose no objection on that score. 

So we believe we make a good case, and I sincerely and earnestly 
entreat the committee that this bill in the form in which it passed the 
House, be reported as quickly as possible before this session adjourns. 

We would not be coming here year after year if it were not impera- 
tive. This bill has had two vetoes. Twice I went personally and en- 
treated the President. After the first veto, and I think I can say this 
for the record, he called me up from Denver. He said, “Everett, I 
hate to veto that bill but,” he said, “a lot of your colleagues and some 
of the governors are in my hair about it.” He said, “I don’t know 
what to say and what to do,” and finally he vetoed it. 
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When we passed it the second time on the last day of the session, 
I fairly begged my colleagues in the Senate to get this out and they 
did, but it suffered another veto and I think mainly because Canada 
had still indicated that she did not feel this was the way to approach 
the problem under the 1909 treaty, because they thought it constituted 
unilateral action. 

That hostility has now been softened. The articulation of the bill 
by agreement has been modified. I think that the committee is thor- 
oughly justified in approving the bill quickly, sending it to the floor, 
so that before adjournment, we can secure this relief and go to work 
with the studies in the field. 

I am sure that the Army engineers will have constantly in mind the 
public interest, and thet will be not only shipping and power, but they 
will also have in mind, in conjunction with the health authorities, that 
we have millions of people out there who have an abiding interest in 
this measure from the health standpoint. 

That is my case, Mr. Chairman, and I am grateful for the chance 
to make it. 

Senator McNamara. Mr. Chairman, I would like to ask the witness 
a question. 

Senator Kerr. Senator McNamara. 

Senator Dirksen. May I ask that this letter from the metropolitan 
sanitary district be made a part of the record ? 

Senator Kerr. It will be made a part of the record. 

(The letter is as follows:) 


THE METROPOLITAN SANITARY DISTRICT OF GREATER CHICAGO, 
Chicago, Ill., August 1, 1958. 
Hon. Everett M. DIRKSEN, 
United States Senator from Illinois, 
Senate Office Building, Washington, D. C. 

DeaR SENATOR DIRKSEN: On May 14, 1958, Mr. E. L. Richardson, Acting Sec- 
retary of the Department of Health, Education, and Welfare (Public Health 
Service) transmitted to Hon. Thomas J. O’Brien, sponsor of H. R. 2, 85th Con- 
gress, Ist session, a memorandum indicating the manner in which their Depart- 
ment proposed to conduct the tests, provided in H. R. 2, in the event of its 
passage. 

The trustees of the Metropolitan Sanitary District of Greater Chicago accept 
and agree with this proposed method of testing and consider that the testing and 
the later report to Congress to be made on the actual needs of the Illinois 
Waterway is the responsibility of the Army Engineers and the Department of 
Health, Education, and Welfare (Public Health Service) and is so contemplated 
by the present provisions of H. R. 2. 

Briefly summarized, the 3-year period of study proposed by the Public Health 
Service, if H. R. 2 is enacted, contemplates 4 phases, divided as follows: 

First phase: A 6-month period of study to develop study plans, ete. (No in- 
creased diversion. ) 

Second phase: A 12-month period of the stream survey in the field to establish 
existing conditions. (No increased diversion.) 

Third phase: A 12-month study under conditions of the increased diversion. 
(Annual average increase of 1,000 cubic feet per second diversion for 1 year.) 

Fourth phase: Six months required to prepare the final report to the Congress. 
(No increased diversion. ) 

The trustees of the Metropolitan Sanitary District of Greater Chicago officially 
accept and agree with this proposed method of testing and consider that the 
testing and the later report be made on the actual needs of the Illinois Water- 
way are the responsibilities of the United States Army engineers and the De- 
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partment of Health, Education, and Welfare (Public Health Service) and is so 
contemplated by the present provisions of H. R. 2 and S. 1123. 
Sincerely, 
RUSSELL W. Root, Attorney. 

Attest : 

Harry E. Eaton, 
Clerk, the Metropolitan Sanitary District of Greater Chicago. 

Senator McNamara. Mr. Chairman, I would like to ask the witness, 
as I read this bill, H. R. 2, on page 2, line 7, it makes reference not 
to 1,000 cubie feet per second, but 2,500. You used the figure 1,000. 

Continuing in that same section, on line 9, it indicates that this 
bill is for diversion for a 3-year period, not a 1-year period, and we 
are urged to pass this bill and the letter from the agency in Chicago 
notwithstanding. I wonder what the answer to that is? . 

Senator Dirksen. Senator McNamara, I thought I made it right 
clear that the answer is, with the incorporation of this commitment, 
formal commitment from the sanitary district in the report and the 
statement that I have been at liberty here to make, that it will be 
expressed and it will be activated in terms of these commitments so 
it will be actually 1 year diversion instead of 3. 

Senator McNamara. But you oppose changing this in the bill? 

Senator Dirksen. The difficulty is, if it has to go to conference and 
require action by the House and Senate on the conference report, 
being in the shank of the session, the danger is that there could be 
adjournment before we get action. 

Senator McNamara. Mr. Chairman, I point out the bill is not for 
1 year but for 3; not for 1,000 cubic feet, but for 2,500 cubic feet per 
second, and that is the point. 

Senator Kerr. The 2,500 cubic feet per second is not additional 
but would include the 1,500 cubic feet per second now being diverted. 

Senator Dirksen. Yes. 

Senator McNamara. It makes no reference to—— 

Senator Dirksen. The 1,500 cubic feet per second is already a mat- 
ter of recognition. 

Senator Kerr. This, as I understand, would only contemplate in- 
creasing it from 1,500 to 2,500 cubic feet per second. 

Senator McNamara. I do not think that is very clear in the lan- 
guage of the bill. 

Senator Kerr. If the bill is reported out, it would certainly be 
quite clear in the report. 

Now, Senator, is there valid commitment in this exhibit you have 
introduced from the sanitary district? 

Senator Dirksen. There is in my judgment, Mr. Chairman, and in 
addition, responsible officials of the sanitary district are here. 

Senator Kerr. I understand, but their statement would not be as 
authentic as a valid commitment for the record that in the event the 
bill is passed, that would be the extent of the diversion called for. 

Senator Dirksen. The paragraph on page 2 of that letter, in my 
judgment, constitutes an absolute and formal commitment. 

Senator McNamara. Mr. Chairman. 

Senator Kerr. Senator McNamara. 

Senator McNamara. Mr. Chairman, I suggest this has been the 
subject of Supreme Court consideration and ruling over a period of 
years, and I expect that the Supreme Court is going to rule on it 
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again, and they will give more weight to the bill than they will to 
any commitments such as we have in the record, or suggested that 
we have in the record. 

I am not an attorney, so I can take liberty with these interpretations, 
you see, 

Senator Dirksen. You see, the answer to that is that this has to 
be done under subparagraph ‘two: 

The Secretary of the Army shall at all times have direct control and super- 
vision of the amounts of water directly diverted from Lake Michigan. 

It could not be done any other way and here is formal notice to the 
Army as to how it shall be done, so I think that is water tight as a 
commitment. 

Senator McNamara. That is the point I wanted to make, Mr. Chair- 
man. I am satisfied on that point. 

Senator Dirksen. Thank you, Mr. Chairman, and thanks to mem- 
bers of the committee. 

Senator Kerr. Senator Wiley, did you want to make some remarks 
at this time? 


STATEMENT OF HON. ALEXANDER WILEY, A UNITED STATES 
SENATOR FROM THE STATE OF WISCONSIN 


Senator Wirey. Yes. I want to congratulate my good friend from 
Illinois because he has made one point “and that is that sew age smells 
and it does, 

Now we will see what the Supreme Court has said on that issue 
and we will see what other issues are involved. But first, may I give 
this committee some facts that have not been discussed. 

Let us go back and say that the diversion problem by Chicago goes 
back along time. That is history. In 1822, the Congress authorized 
the State of Illinois to survey and mark through the public lands of 
the United States the route of the canal connecting the Illinois River 
with Lake Michigan, which canal was completed in 1848, connecting 
the Illinois River with Lake Michigan. 

The canal crossed the Continental Divide—that is very important— 
between the Chicago and the Des Plaines River, and water was pumped 
into the canal to supply the needs of navigation. 

In 1856, Chicago constructed its sewage system and discharged 
the same into the Chie: igo River. 

The city grew, and in 1889 the Illinois Legislature authorized the 
creation of sanitary districts to provide for drainage with power to 
construct channels. It contemplated taking water from Lake Michi- 
gan through the canal into the Illinois River and thence down the 
Mississippi River. 

The Illinois Legislature did that and as the Supreme Court said 
afterward, it had no authority. They had no business doing it. It 
was opened i in 1900, and when it was ‘opened the flow of the C hicago 
River was reversed and it now flows away from Lake Michigan, The 
Chicago drainage canal ended in a dam, without locks, with a natural 
drop of 34 feet ‘at Lockport. Its purpose was the disposal of sewage 
and to obtain a profitable waterpower. In other words, they not only 
want water now, they have diverted rivers that flowed and kept up 
the level of the lake. Now they want additional water. 
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The United States Supreme Court agreed that these were the pur- 
poses for the diversion; to wit: waterpower and the disposal of 
sewage. 

We will come to the legal question involved. Waterpower profits 
was the dominant motive for the l: arge diversion on the part of Illinois 
and the sanitary district. The C ourt so held. 

Secretary Stimson in 1913, when an application was made to him 
for the diversion of 10,000 cubic feet, said, and 1 quote: 

In a word, every drop of water taken out at Chicago necessarily tends to 
nullify costly improvements made under direct authority of Congress through- 
out the Great Lakes, and a withdrawal of the amount now applied for would 


nullify such expenditures to the amount of many millions of dollars, as well 
as inflict an even greater loss upon the navigation interests using such waters. 


This is Stimson. 


On the other hand, the demand for the diversion of this water at Chicago is 
based solely upon the needs of that city for sanitation. 

That is his whole argument here. We will see what the Supreme 
Court said about that later. They told them what to do, and they 
would not doit. Talk about States rights. 


There is involved in this case no issue of conflicting claims of navigation. 
The Chief of Engineers reports that, so far as the interests of navigation alone 
are concerned, even if we should eventually construct a deep waterway from 
the Great Lakes to the Mississippi over the route of the sanitary canal, the 
maximum amount of water to be diverted from Lake Michigan need actually 
be not over 1,000 feet per second, or less than a quarter of the amount already 
being used for sanitary purposes in the canal. 

In 1925, the Supreme Court said, and this has been in the Supreme 
Court time and time again: 

This is not a controversy between equals. The United States is asserting its 
sovereign power to regulate commerce and to control the navigable waters 
within its jurisdiction. It has a standing in this suit not only to remove ob- 
struction to interstate and foreign commerce—the main ground, which we will 
deal with last—but, also, to carry out treaty obligations to a foreign power 
bordering upon some of the lakes concerned. 

I read from Sanitary District of Chicago v. United States (266 
U.S. 405 iP 

It is well enough for me to say right here, and I will interject it, 
that, when I saw the letter that was sent out from the State Depart- 
ment, I called the Foreign Secretary’s Office in Canada, personally. 
The clerk that answered said that he was not there at present; that 
he could not be reached. I had to go to the Judiciary Committee, 
so I said to communicate through my office. 

Now, I ask this committee to contact, personally, the Minister of 
External Affairs of Canada to find out what the situation is, whether 
they have agreed. Even he didn’t say that this morning. 

Senator Kerr. I will say to the Senator that the communication 
from Canada is in the record, if the Senator is curious about it. 

Senator Winey. Yes; you have that communication. I will com- 
ment on it. 

Senator Kerr. All right. 

Senator Witery. In 1927, Special Master Hughes said, and the Court 
found with him: 


It is not open to dispute that this diversion has operated to reduce the levels 
of the Great Lakes * * * below the levels which otherwise would have existed. 
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Chief Justice Taft again stated in 1899, when the issue was up, that— 
the normal authority of the Secretary of War under section 10 of the—— 


Senator Kerr. You say they have not appealed to the Secretary of 
War? 

Senator Witey. If they had, they would not be here. I might say 
the decision of the Supreme Court is still pending, because they could 
apply to the Supreme Court for this modification. 

Senator Kerr. Who is the Secretary of War? 

Senator Wirry. At present ? 

Senator Kerr. Yes. 

Senator Witry. Well, let me see—they have so many Secretaries 
lately. 

Senator Neusercer. There is no Secretary of War. The position 
has been abolished. The Secretary of War has been abolished. 

Senator Wixey. Secretary of Defense, I presume. I do not know. 
I am informed the Secretary of the Army takes the place of the Secre- 
tary of War. 

Senator Kerr. Well, on behalf of myself and the Senator from 
Wisconsin, we both thank you. Now, who is the Secretary for the 
Army ? 

Senator Wier. Mr. Brucker. 

Senator Kerr. Where is he from ? 

Senator Nreupercer. Michigan. 

Senator Wirey. I think he is from Michigan. 

Senator Dovucuas. He is the former Governor of Michigan and 
opposed to lake diversion. 

enator Kerr. I must remind the Senator that the conversation is 
between the chairman and Senator Wiley. 

Senator Witey. I will carry on with my statement. 

Senator Kerr. If the Senator is going to appear before this com- 
mittee, he is open to question, or his appearance has come to an end. 
I say this in all deference to him. 

Senator Wizey. I am very happy to answer questions. 

Senator Kerr. That is all I say. 

Senator Wirey. I say that in deference. 

Senator Kerr. If you are not happy to answer questions, then we 
haven’t time to eae you. 

Senator Wuzey. I understand your ruling, and I will abide with it; 
so, shoot. 

Senator Kerr. Do you know the position of the former Governor 
of Michigan on this proposition ? 

Senator Wirey. I rather think that I can infer—I have not talked 
to him—but I am just saying no application has been made. 

Senator Kerr. I want to say it is a compliment to the sagacity 
of those applying that they did not apply to one whose record of 
opposition is as long and consistent as is that of the Secretary of 
the Army. 

Senator Wirey. I think I can agree with that statement. I never 
questioned the sagacity of the Senators from Illinois. They have 
plenty of it on every occasion; I assure you of that. May I carry 
on ? 

Senator Kerr. Yes, sir. 
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Senator Witry. In 1925, the Supreme Court said: 


This is not a controversy between equals. The United States is asserting 
its sovereign power to regulate commerce and to control the navigable waters 
within its jurisdiction. It has a standing in this suit not only to remove ob- 
struction to interstate and foreign commerce—the main ground, which we will 
deal with last—but, also, to carry out treaty obligations to a foreign power 
bordering upon some of the lakes concerned * * *. 

In 1927, Special Master Hughes said : 


It is not open to dispute that this diversion has operated to reduce the 
levels of the Great Lakes * * * below the levels which otherwise would 
have existed. 

Then Chief Justice Taft said in 1929 when the issue was up at page 
417 of 278 U.S. that— 
the normal authority of the Secretary of War under section 10 of the act of 


March 3, 1899, is to maintain the navigable capacity of Lake Michigan, and 
not to restrict or to destroy it by diversions. 

The Court continued that— 

Insofar as the prior diversion was not for the purposes of maintaining 
navigation in the Chicago River, it was without any legal basis, because 
made for an inadmissible purpose. 

In the Supreme Court decree of 1933, it provided that the State of 
Illinois was required to take all necessary steps to cause and secure 
the completion of adequate—I want you to listen to this because 
the decree said way back in 1933, the State of Illinois was required 
to take all necessary steps to cause and secure the completion of 
adequate sewage dizpoonl plants, and sewers, to the end that the 
reductions in diversion should have been made at the times fixed 
in the decree. 

In the decree of April 1930 the diversion of 1,500 cubic feet per 
second, plus domestic pumpage, was provided to take place in 1938. 

A number of applications have been made through the years based 
not upon improving navigation, but claiming that there was a health 
issue involved. That is the issue now and we are going to have a 
little to say about that. The bill passed the Congress several years 
ago, and the President vetoed it on the same basis as hereafter set 
forth. 

Now, let’s see what the issues are. These are good lawyers around 
here. This is an issue between States, and the Court has said time and 
time again that it has jurisdiction. 

Did the Boundary Waters Treaty of 1909 provide authority for the 
Chicago diversion? Chicago claims it did. A careful reading of the 
case discloses that the Supreme Court was clearly of the opinion that 
the Chicago diversion was contrary to Boundary Waters Treaty of 
1909 because such diversion had not been approved in accordance with 
the terms of such treaty. 

The Province of Ontario protested against such in 1924——— 

Senator Kerr. May I ask the Senator a question ? 

Senator Witry. Yes. 

Senator Kerr. How much of Ontario borders Lake Michigan ? 

Senator Witty. Well, I personally know that none of Ontario does. 

Senator Kerr. What Canadian province does border Lake Michi- 
gan ¢ 


Senator Wiitry. None. 
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Senator Kerr. How far is it from the nearest point of Lake Michi- 
gan to the International Boundary ? 

Senator Wier. Well, I would have to estimate—if you are talk- 
ing about the International Boundary, I suppose you get up—— 

Senator Kerr. You are talking about the boundary waters there? 

Senator Wry. Yes. The Boundary Waters Tre: aty. 

Senator Kerr. I say you are talking about the boundary waters. I 
am just asking you how close to the waters of Lake Mic higan are the 
boundaries ? 

Senator Witey. I told you, your honor, that the boundary of Lake 
Michigan water does not bound on Canada. As to distance, I have not 
measured it. 

Senator Kerr. Well, the evidence in the record is it is between 30 
and 40 miles. 

Senator Witry. What? 

Senator Kerr. Between 30 and 40 miles from the border. 

Senator Wintry. Yes, what of it / 

Senator Kerr. Well, in view of the fact that the waters that are be- 
fore the committee in the bill that we are now having a hearing on 
are 30 to 40 miles from the border, the chairman is ‘of the opinion 
that a decision with reference to the boundary waters does not affect 
the waters that are the subject of the legislation before the committee. 

Senator Wixtey. Yes, I see. I did not get the point at first and I 
agree fully that as far as that statement is concerned, that there is 
some validity to it. This was the Boundary Waters Treaty, but the 
Court held, and that is the point that I am making, a careful reading 
of the case discloses that the Supreme Court was clearly of the opin- 
ion that the Chicago diversion was contrary to this treaty. That is 
the point I make. 

Senator Kerr. Does the Senator take the position that Congress is 
bound by an inference from a Supreme Court decision ? 

Senator Witry. The issue was raised. 

Senator Kerr. I say does the Senator take the position that Con- 
gress is bound by somebody’s inference from the Supreme Court 
decision ? 

Senator Wirey. Not necessarily, no; but I think it does owe a 
responsibility to international law and international relations and 
also to the facts in the case not to be swept off its feet by an appeal 
to sewage. 

Senator Kerr. Well, is it possible that the Supreme Court holds 
some consideration to the constitutional authority of the Congress? 

Senator Winey. I think it holds every responsibility just as the 
Congress owes responsibility to obey the decisions of the Supreme 
Court. 

Senator Kerr. Well, I did not understand that the authority of 
the Congress was limited by decisions of the Supreme Court. I had 
thought that the authority Congress had was its legislative authority, 
and I did not know that the Supreme Court had any responsibility 
except as to interpretation of the legislation, not the power to legislate. 

Senator Wirey. Well, I am not ready to make a yes or no answer 
to that. 

Senator Kerr. You study that over and when you do decide, I would 
appreciate having the benefit of your decision, Your Honor. 
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Senator Witry. Well, Bob, you are giving me a line of guff on that 
stuff. You do not pay any attention to what I say half the time, 
I know that. 

Now, let me say to you, the United States Supreme Court held 
that— 
the treaty of January 11, 1909, with Great Britain, expressly provides against 
uses affecting the natural level or flow of boundary waters without the authority 
of the United or the Dominion of Canada within their respective jurisdiction 

Senator Kerr. But you have told me this is not part of the boundary 
waters, 

Senator Witry. But certainly it is part of the St. Lawrence Water- 
way System. 

Senator Kerr. Not at all. 

Senator Witry. Any flow out of Lake Michigan would affect the 
natural level of the boundary waters as the Supreme Court said in 
the excerpt I just read. 

Senator Kerr. No more than the Arkansas is a part of the Gulf 
Stream. The Arkansas River flows into the Mississippi which flows 
into the Gulf of Mexico which feeds water in the Gulf Stream. 

Senator McNamara. Will the Senator yield / 

Senator Wirry. I yield. 

Senator McNamara. Mr. Chairman, the State of Michigan is some- 
what involved in the same water as Canada is by Lake “Huron and 
obviously, a diversion from—I should not say obviously. That may 
be a bad word, but the information we have from the engineers is 
that any diversion from Lake Michigan will affect the waters of Lake 
Huron. Canada borders Lake Huron and so does Michigan, so we 
are involved. : 

Senator Kerr. In view of the fact that Michigan water eventually 
finds its way into the waterway, there is an effect, but there is a 
similar effect, as I told you, upon the climate in England by the flow- 
age of the Arkansas River, if you want to take the “simil: arity to that 
extent. 

Senator McNamara. I do not want to take the similarity to that 
extent. The State of Michigan borders on Lake Huron, as does Can- 
ada border on Lake Huron. This is not a remote comparison but a 
direct comparison. Canada borders on one side of the lake and the 
State of Michigan borders on the other side of Lake Huron and if 
the level of water in Lake Huron is to be affected by this diversion, 
then we are directly concerned. 

Senator Kerr. I recognize that concern. 

Senator McNamara. We have a similar interest, as Canada has. 

Senator Kerr. I recognize and I am tremendously interested in 
that. concern. I have this respect for the Senator that in the expres- 
sion of his concern, he is not going to try to befuddle the chairman 
by trying to convince him Michigan is part of the international 
boundary of waters and that is what the Senator from Wisconsin was 
try ing to do. 

Senator McNamara. God forbid I should even attempt to befuddle 
the Senator. 

Senator Kerr. I was trying to get the record straight for both of 
us and posterity that Lake Michigan has not yet become a part of the 
international boundary waters. 
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Senator Wirey. Let me continue, if you please. 

The Province of Ontario protested against such in 1924—— 

Senator Kerr. You just tell that end man to keep his inferences 
to himself and you go along on your statement because you know 
something about what you are reading there. 

Senator Witry. Would you mind repeating that so I can under- 
stand it ? 

Senator Kerr. Repeat it to him from the record. I am happy to 
have it repeated to you. 

(The record was read by the reporter.) 

Senator Wirey. I will be very happy to go on. Who is the end 
man ? 

Senator Kerr. I don’t know who he is. He comes down and gives 
you notes. You have not identified him. 

Senator Wier. I am very happy to identify Mr. Carlile Bolton- 
Smith, who is one of our assistants in the office. 

Senator Kerr. I am glad to know his name. I will refer to him as 
Mr. Smith. 

Senator Witzy. You are both good looking men and you ought to 
appreciate each other. 

Senator Kerr. Well, men very rarely appreciate good looking 
men. | Laughter. } 

Senator Witry. A man of your age is just bragging, sir. 

Senator Kerr. How can you brag in disclaiming that you have 
anything within you to appreciate a good looking man. 

Senator Wirry. Can we carry on, Mr. Chairman / 

Senator Kerr. I hope you will. 

Senator Wiiry. I appreciate this exchange of brilliant ideas that 
“we have. 

The Province of Ontario protested against such in 1924, and in 
1926, the Minister of the Interior of Canada in the House of Com- 
mons declared the Canadian Government had never recognized the 
Chicago diversion and said : 

It would continue to protest against the abstracting of water from the Great 
Lakes to another watershed. 

There can be no question but that the artificial lowering of levels of 
the Great Lakes and the connecting waters constituted a taking of 
property of the riparian owners within the meaning of the 5th and 
14th amendments of the United States Constitution. 

I believe that the Chicago diversion, Mr. Chairman, is a violation 
of the ordinance of 1787 which forbids the obstruction or impairment 
of the navigable waters leading into the Mississippi and the St. Law- 
rence. While the power of the United States over navigable streams 
is implied from its power to regulate interstate commerce, that power 
over navigable waters is limited to their preservation and improve- 
ment as avenues of interstate commerce. 

I want to speak about some of these equities because apparently 
some of the facts are a little confused. Today the diversion of water 
of the Great Lakes-St. Lawrence system governed by the Supreme 
Court decree of 1930 and averages 1,500 cubic feet per second, plus 
domestic pumpage of at least 1,700 cubic feet per second, or an aver- 
age of at least 3,200 cubic feet per second. 
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Besides this we have got to remember that in the state of nature 
the Chicago River and all the waters of its drainage system—some 
of it came from Wisconsin—flowed into Lake Michigan and contrib- 
uted to the water supply of the Great Lakes-St. Lawrence system. 
Now you get some answers why you have had this drop down in lake 
level. Also the Little Calumet River and the Grand Calumet River 
and the waters of their drainage basin flowed into Lake Michigan. 
All of this has been diverted by C hicago. You are getting a few equi- 
ties in here that certainly ought to have some beari ing. 

The effect of the Chicago diversion has been to lower the levels of 
all the Great Lakes below the levels which would otherwise have 
existed in the state of nature. This has impaired the utility of the 
harbors and has had a serious effect on the carrying capacity of lake 
vessels. Then there has been damage to docks and wharfs. Addi- 
tional dredging operations are required and the cost. is considerable. 

Former Secretary of War Stimson, in denying the Chicago petition, 
said as follows: 

In a word, every drop of water taken out at Chicago necessarily tends to 
nullify costly improvements made under direct authority of Congress through- 
out the Great Lakes, and a withdrawal of the amount now applied for would 
nullify such expenditures to the amount of many millions of dollars, as well as 
inflict an even greater loss upon the navigation interests using such waters. 

Now, what does this all add up to? Simply this, Chicago wants 
its electric powerplant at Lockport operated by the water belonging 
to others. 

It will not make the necessary improvements that are necessary to 
take care of its sewage. 

There is no legal or equitable justification for diverting more water 
and no just diversion can be factually justified. 

Way back in 1940 the Court said: 


Illinois has failed to show that it has provided all possible means at its 
command for the completion of the sewage-treatment system as required by the 
previous decree, and no adequate excuse has been presented for the delay. 

They did without authority go in and dig this canal and spent con- 
siderable money and they were stopped when the Supreme Court 
said: 

You had no authority to divert that. You had no business taking that water. 
You did not get authority from the Government. 

Certainly there has been no showing that an increase in diversion 
is necessary for ns uN igation purposes. That is the issue. What is very 
clear is whether the benefits that Chicago would receive by the diver- 
sion in waterpower and sewage are legally unjustified. Otherwise, 
this will present an identical proposition that will happen on the 
Columbia, by diversion into the Fraser River before it comes in from 
Canada. And they want to divert that. I can understand why the 
Government of Canada is not here in person. This will give them 
the very thing that they want. 

Cert: ainly, [ repeat, there has been no showing that an increase in 
diversion is necessary for navigation purposes. And what is very 
clear is that the benefits Chicago would receive by the diversion is 
waterpower and sewage. I ask you, is it legally justifiable? Such 
benefits are, in fact, trifling in comparison to the tremendous damage 
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to shipping and riparian property on the Great Lakes-St. Lawrence 
system. 

If in the past, as the Court has held, it was all- important that the 
levels of the lakes be maintained, it is more so now in the present and 
future, now that the St. Lawrence waterway is a reality. I have not 
stressed the significance of the damage in the flow through the gen- 
erating plants | on the St. Lawrence. The Senators from New York 
have covered that. I have not spoken to them. 

Chicago, the wonder city, should take a hold of this problem it- 
self. It should not ask the Federal Government—which has the 
authority to regulate navigation and so forth—to use that as a subter- 
fuge to take care of the problem that they should have solved, to take 
care of their own sewage. 

One of the great cities of the world growing’? Yes. Wealth be- 
yond estimation ? Yes. And yet to take this water out will lay a 
precedent all through the lakes for further diversion of natural flow- 
age. ‘They have already taken the water, as I told you, of the rivers 
down there, and diverted it. 

Chicago should clean up the Illinois Waterway. ‘The waterway, 
as said by S Senator Dirksen, was formerly one of the great fishing 
streams. lf they would not dump their sewage into it, if they would 
take that sewage and put it through the kind of plant we have in 
Milwaukee, where we are selling—I forget what they call it but it is 
a product for fertilization—they have a job to do. They should do 
it without asking Federal aid. If they get Federal aid, let it be 
funds rather than water. Taking water, as they propose here, would 
injure the rights of others. 

They should clean up the Illinois Waterway and make it a great 
stream for fishing and recreation. Chicago has gone ahead and im- 
proved its great harbor to take care of the shipping that will come to 
it from the ports of the world, and now it would make necessary a 
further dredging of that facility as well as her sister ports on the I ike. 

This is just an opening wedge. Yes: the practical way to end all 
this controversy is for Chicago to complete its sewage- disposal plant, 
and it will at the same time end the nuisance conditions on the Illinois 
River so that the fish can again come back. 

Senator McNamara. Senator, was the name of that product Milor- 
ganite ? 

Senator Wirry. I think so. 

Mr. Chairman, in view of the fact that you have the July 29, 1958, 
opinion of the Department of State, I would ask that the memoran- 
dum dated July 26, 1956, of W liam Roy Vallance, then assistant 
legal adviser, Department of State, and legal adviser to the American 
Section Joint Commission, the resolution of the Inter-American Bar 
Association; letter from the Bureau of the Budget signed by Roger 
W. Jones, Assistant Director, and addressed to Senator Chavez; the 
resolution of the Wisconsin Legislature; and excerpt from part III 
of Naujoks’ article in the M: arquette Law Review on this subject be 
placed in the record. 

It seems to me that this matter should, at most, go in modified form, 
as indicated by the letter from the Chicago Sanitary District. Cer- 
tainly, this bill should not be reported in its original form. Tt should, 
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at most, embody the terms that they suggest if you feel that the au- 
thority under the law is there to do it. 

If it is to be reported at all, it would be well to amend that bill in 
accordance with their suggestions, but I contend that should not be 
done, either. The bill should not be reported. And I ask that these 
exhibits be placed in the record. 

Senator Kerr. Those of them which are not already in the record 
will be made a part of the record. 

Senator Witry. Thank you very much. 

(The exhibits referred to are as follows:) 


MEMORANDUM 
JULY 26, 1956. 
To: Mr. Herbert Kirstein, care of Senator Alexander Wiley, United States Senate. 
From: Mr. W. R. Vallance, L/EUR, Department of State. 

In accordance with our conversation, I send you herewith an original and four 
copies of a memorandum entitled “Grounds for Opposing Enactment of H. R. 
3210.” 

Sincerely yours, 
W. R. VALLANCE. 


GROUNDS FOR OPPOSING ENACTMENT OF H. R. 3210 


1. Conflict with treaty obligations with Canada in articles IIT, III, and VIII of 
Boundary Waters Treaty of 1900 and article VI of treaty of 1950 concerning 
division of waters of Niagara River 

1. Article II provides for objection through diplomatic channels if either party 
considers that “any interference with or diversions of water on the other side 
of the boundary” will be productive of material injury to the navigation inter- 
ests on its own side of the boundary.” 

Canada has strongly objected to this proposed diversion on account of its effect 
on navigation. 

2. The operation of the St. Lawrence seaway constructed jointly with Canada 
as a result of congressional authorization will be adversely affected due to lower- 
ing of water levels in connecting channels. 

Congress passed and on March 21, 1956, the President approved Public Law 434 
entiled “An act to authorize the modification of the existing project for the Great 
Lakes connecting channels above Lake Erie. Funds to carry on dredging of the 
connecting channels above Lake Erie were provided in H. R. 2552. 

The cost of this project will be increased if H. R. 3210 is enacted, as water in 
the connecting channels such as the Detroit River, St. Clair River, etc., is lowered 
by this diversion. Navigation of Canadian vessels will be seriously affected 
as well as our own. See testimony at hearing on H. R. 3300 by representatives 
of Great Lakes Carrier Association. 

3. Canada has also objected on account of the loss of hydroelectric power at 
Niagara Falls, Barnhart Island, and other places on the St. Lawrence River. 

The 1950 Niagara treaty in article I terminates the unequal division at Niagara 
for power purposes in article V of the Boundary Waters Treaty and now requires 
that “the waters made available for power purposes by the provisions of this 
treaty shall be divided equally between the United States of America and 
Canada.” 


IT. Even if these treaty provisions are considered not applicable to Lake Michi- 
gan the fundamental principles of international law as recognized by 
the United States concerning the use of waters of this character would 
be violated by this proposed diversion if carried out in spite of the objec- 
tions of Canada 

The subject of diversion of international waters was considered at length in 
connection with the hearings of the Committee on Foreign Relations in connec- 
tion with the treaty signed on February 3, 1944, with Mexico relating to the 

utilization of the waters of certain rivers. At pages 1738 to 1753, Mr. B. M. 

English, assistant to the legal adviser, presented authorities that support this 

conclusion. 
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III. This proposed diversion can be considered at the United States-Canadian 
conference on waters of mutual interest 


The United States and Canada have made arrangements to discuss water 
problems as a result of conversations between President Eisenhower and Prime 
Minister Louis Saint Laurent. On May 23, 1956, the Department issued the 
attached press release about the conference. This subject may be added to 
those set forth in it. 


IV. The proposed diversion would constitute an unfortunate precedent in pend- 
ing discussions in which United States objects to proposed diversion of 
the Columbia River into the Thompson and Fraser Rivers 


The International Joint Commission has pending before it a reference under 
article IX of the Boundary Waters Treaty of 1909 providing for a study and 
report with recommendations respecting development of the Columbia River to 
its tributaries in both the United States and Canada. In connection with this 
reference the chairman of the Canadian Section of the Commission, Gen. A. J. L. 
McNaughton, has stated that the Canadian Government has under consideration 
the diversion of waters of the Columbia River into the Thompson and Fraser 
Rivers. The members of the United States Section of the Commission have 
objected to this proposed diversion on account of its serious effect on down- 
stream existing dams, such as Grand Coulee, Chief Joseph, McNary, and Bonne- 
ville, and on projects for construction of similar dams on this river. The 
diversion of additional Lake Michigan waters through the sanitary canal with- 
out the consent of Canada would prove embarrassing to the United States in 
maintaining its objections to the proposed diversion of Columbia waters by 
Canada. 


V. The Congress should not act on this proposed diversion unilaterally while tt 
is pending before the International Joint Commission 


The proposed Chicago diversion is still pending before the International Joint 
Commission under the reference of June 25, 1952, pursuant to which its engi- 
neering board made its report last year. The Commission has neither accepted 
nor rejected the conclusions reached by this board. In the President’s veto 
memorandum on H. R. 3300 he listed pendency of this reference before the 
International Joint Commission as one of the grounds for rejecting that legis- 
lation. The Commission should therefore be allowed to conclude its considera- 
tion of the proposed diversion and submit its recommendations to each Govern- 
ment in accordance with the practice followed in cases of this character. 





[Department of State. For the press, No. 275, May 23, 1956] 


The Canadian and United States Governments have decided to examine to- 
gether the subject of waters which flow across the international boundary be 
tween the two countries. 

The last time both Governments examined this matter thoroughly together 
was hefore the conclusion of the Boundary Waters Treaty of 1909. During the 
46 years which have elapsed since its ratification, the International Joint Com- 
mission which was established by the treaty has worked with outstanding suc- 
cess in solving water problems within the framework of this treaty. 

It has recently appeared, however, that the development of the resources 
of such basins as the St. John, the Columbia, and the Yukon, requires, among 
other things, the solution of various complicated legal, economic, and engi- 
neering questions. In agreeing to examine the matter of waters which cross 
the boundary, the two Governments realize that there may be no easy or 
quick answer to the problems which are arising today in such areas and that 
the studies may reveal that the Boundary Waters Treaty of 1909 is sufficiently 
broad to meet present problems. The two Governments believe, however, that 
a full and confidential exchange of views may contribute to the resolution of 
these problems and it is in this spirit that the discussions have been agreed 
to. At the same time, the two Governments desire that the International Joint 
Commission shall press forward its studies under the Columbia River Basin 
reference of 1944 and the other similar references which it has under considera- 
tion. 
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PRINCIPLES OF LAW GOVERNING THE USES OF INTERNATIONAL RIVERS AND LAKES 
Washington, D. C., April 1958, pages 4 and 5 
“INTER-AMERICAN BAR ASSOCIATION 
“TENTH CONFERENCE OF THE INTER-AMERICAN BAR ASSOCIATION 
“Buenos Aires, November 19, 1957 


“Com. I. Public International Law; Sec. A. General Problems; Topic 4. Prin- 
ciples of Law Governing Use of International Rivers. 


“RESOLUTION 


“(Adopted by Unanimous Vote by the First Committee of the Tenth Conference, 
and Approved Without Dissent by the Executive Council, and the Plenary 
Session of the Inter-American Bar Association.) 


“The Tenth Conference of the Inter-American Bar Association resolves: 

“TI. That the following general principles, which form part of existing inter- 
national law, are applicable to every water course or system of rivers or lakes 
(nonmaritime waters) which may traverse or divide the territory of two or 
more states; such a system will be referred to hereinafter as a ‘system of inter- 
national waters’: 

“1. Every state having under its jurisdiction a part of a system of inter- 
national waters, has the right to make use of the waters thereof insofar as 
such use does not affect adversely the equal right of the states having under 
their jurisdiction other parts of the system. 

“2. States having under their jurisdiction a part of a system of international 
waters are under a duty, in the application of the principle of equality of rights, 
to recognize the right of the other states having jurisdiction over a part of the 
system to share the benefits of the system taking as the basis the right of each 
state to the maintenance of the status of its existing beneficial uses and to enjoy, 
according to the relative needs of the respective states, the benefits of future 
developments. In cases where agreements cannot be reached the states should 
submit their differences to an international court or an arbitral commission. 

“3. States having under their jurisdiction part of a system of international 

yaters are under a duty to refrain from making changes in the existing regime 
that might affect adversely the advantageous use by one or more other states 
having a part of the system under their jurisdiction except in accordance with: 
(i) an agreement with the state or states affected or (ii) a decision of an inter- 
national court or arbitral commission. 

“4. The foregoing principles do not alter the norm of international law that 
if the territory over which flow the waters of an international system is of such 
a nature as to provide a particular benefit, that benefit may be enjoyed exclu- 
sively by the state having jurisdiction over that territory, it being understood 
that such enjoyment will be in conformity with principle 3.” 





STATE OF WISCONSIN 
[Jt. Res. No. 18, A.] 
No. ———————_, 1957 


A JOINT RESOLUTION Memorializing Congress regarding the diversion of water from 
the Great Lakes 


Whereas the city of Chicago and its suburbs attempted, prior to 1900, to dis. 
pose of their sewage by digging the Chicago Sanitary Canal across the conti- 
nental divide and diverting water from Lake Michigan to discharge the sewage 
into the Mississippi watershed ; and 

Whereas the U. S. supreme court restrained this diversion in 1930 and required 
the area to develop other means of sewage disposal, but since then a veritable 
parade of other reasons for directing water from the Great Lakes have been 
proposed including the desire to reduce the salty content of the lower Mississippi 
by diverting water from Lake Michigan; and 

Whereas the program of the Great Lakes-St. Lawrence basin is rapidly shap- 
ing up into a plan which will enhance the economic life of that area; and 
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Whereas the persistent efforts of the advocates of diversion to make inroads 
into the Great Lakes water supply are disrupting and in fact nullifying any long 
range plan for the development of the waterways of the Great Lakes; and 

Whereas the U. S. supreme court has provided an equitable plan for the allo- 
eation of the waters of the Great Lakes which is subject to modification when- 
ever the advocates of diversion can provide the necessary data to cause the court 
to modify its order of 1930 and 1956: Now, therefore, be it 

Resolwed, by the assembly, the senate concurring, That Congress be and it 
hereby is petitioned to refrain from disrupting the long standing order of the 
supreme court because: 

1. The authorization of increased diversion of waters from the Great Lakes 
must of necessity affect the development of lake ports and lake shipping ad- 
versely ; 

2. The issue which involves engineering decisions and international con- 
siderations should be made by means of the judicial process; and 

3. The valuable resources contained in the waters of the Great Lakes ought 
not to be disposed of without the consent of the states abutting thereon; and, 
be it further 

Resolved, That 5 copies of this resolution be submitted to the secretary of the 
U. 8S. senate, chief clerk of the House of Representatives and each member of 
the Wisconsin delegation in the Congress of the United States and to appro- 
priate authorities in Minnesota, Illinois, Indiana, Michigan, Ohio, Pennsylvania, 
New York, Ontario, and Quebec. 

W. W. KNOWLES, 
President of the Senate. 

Rosert G. MARotTz, 

Speaker of the Assembly. 
LAWRENCE R. LARSEN, 

Chief Clerk of the Senate. 
ARTHUR L. May, 
Chief Clerk of the Assembly. 


{From Marquette Law Review, vol. 31, 1947] 


(1) No Diversion ABOVE THE 1,500 CuBic Fret PER SECOND APPROVED BY THE 
SuPREME CourT Is LEGALLY JUSTIFIED AND No DIVERSION CAN BE FACTUALLY 
JUSTIFIED 


Some proponents of a large continuing diversion at Chicago contend that in- 
creased diversion is necessary as a health measure to eliminate or alleviate 
offensive conditions in the Chicago River, the drainage canal, and Illinois 
Waterway due to pollution caused by deposits of untreated or partially treated 
sewage from the Chicago metropolitan area. 

In January 1940 the State of Illinois petitioned the United States Supreme 
Court for temporary increased diversion because of an alleged menace to health 
to the people residing in and near Joliet, Ill. The lake States opposed this 
petition. The Court in considering this application pointed out that :* 

“The State of Illinois has failed to show that it has provided all possible 
means at its command for the completion of the sewage treatment system as 
required by the decree as specifically enlarged in 1933 (289 U. 8S. 395, 710). No 
adequate excuse has been presented for the delay. Nor has the State submitted 
appropriate proof that the conditions complained of constitute a menace to the 
health of the inhabitants of the complaining communities or that the State is 
not able to provide suitable measures to remedy or ameliorate the alleged eon- 
ditions without an increase in the diversion of water from Lake Michigan in 
violation of the rights of the complainant States as adjudged by this Court.” 

Nevertheless the Court appointed a special master to make summary inquiry 
and to report back to the Court. After hundreds of witnesses, including ex- 
perts, were heard the special master filed his report on March 31, 1941, in which 
he held that “the actual condition of the Illinois Waterway by reason of the 
introduction of untreated sewage creates in the summer months a nuisance 
through offensive odors at Joliet and Lockport, but does not present a menace to 
health. No nuisance conditions were proven to exist along the waterway at 
any other points.” ** The special master’s report was approved by the Court.” 


168 309 U. 8S. 569 (1940). 
1% Report of Special Master Monte M. Lemann, dated March 31, 1941, p. 110. 
16 313 U. S. 547 (1941). 
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More than 18 years ago, in January of 1929, Mr. Chief Justice Taft, speaking for 
the whole Court, emphatically warned that: 

“The sanitary district authorities, relying on the argument with reference 
to the health of its people, have much too long delayed the needed substitution 
of suitable sewage plants as a means of avoiding the diversion in the future. 
Therefore they cannot now complain if an immediately heavy burden is placed 
upon the district because of their attitude and course.” 

And, in 1930, Mr. Justice Holmes again pointed out that the defendants (the 
State of Illinois and the Chicago Sanitary District) “are doing a wrong to the 
complainants, and that they must stop it (the illegal large diversion). They 
must find a way out at their peril.” 

Since these warnings were given by the United States Supreme Court the 
sanitary district has had ample time to provide the needed sewage-disposal 
plants for complete treatment of all of the sewage of the district. Under the 
recommendation made by Special Master Charles Evans Hughes and approved 
by the Supreme Court, all of the sewage-disposal plants and appurtenances 
should and could have been completed by December 31, 1938. No adequate ex- 
cuse has been presented for the failure to provide the complete sewage-treat- 
ment system required by the Court’s decree of April 21, 1930, as specifically 
enlarged in 1933."" Had the State of Illinois and the sanitary district complied 
with the Court’s decree, no nuisance conditions would obtain anywhere either 
in Chicago or along the Illinois Waterway inasmuch as the effluent from a well- 
operated modern sewage-disposal plant is clear, odorless, and permanently stable 
and may be turned into a watercourse (and even a dry run) without causing a 
nuisance or odors. 

Langdon Pearse, an eminent sanitary engineer and chief sanitary engineer 
for the Chicago Sanitary District, stated before the Rivers and Harbors Com- 
mittee of the House of Representatives in 1924 that: * 

“The biological processes, such as sprinkling filters or activated sludge, when 
properly operated produce a high-grade effluent, requiring no dilution in which 
fish can live. The effluent further will produce no nuisance and can be turned 
into a water course, even though dry, without fear of consequences.” 

Several years later, Mr. Pearse in his testimony before Special Master Hughes 
reaffirmed that his previous statement as to the high quality of the effluent from 
an activated sludge plant was correct in that fish were living in the effluent of 
the sanitary district trickling filters right at the filters. Young carp were 
living in the effluent, some shiners from Lake Michigan and others.’” 

L. R. Howson, nationally known expert, specializing in sanitary and hydraulic 
engineering, testified before Special Master Hughes that the effluent of a modern 
activated sewage disposal plant is “stable, odorless, and clear,” ’™ and that such 
effluent may be discharged into an open channel without dilution and will remain 
stable indefinitely. He also testified that about three parts per million of 
dissolved oxygen are required to maintain a thriving fish life.” 

George B. Gascoigne, a noted consulting sanitary engineer, testified that the 
effluent of a modern activated sludge plant is stable, odorless, and clear and 
will remain stable indefinitely.’” 

Darwin W. Townsend, a sanitary engineer of many years experience, also 
testified that “the effluent of an activated sludge plant is stable, odorless, clear, 
and sparkling. The effluent of an activated sludge plant discharged into an open 
tank will remain stable indefinitely.” ™ 

In a pamphlet prepared and distributed by the Sanitary District of Chicago 
in 1928, it was stated: *® 

“Final settling tanks is the next step in the activated sludge process. After 
the process of aeration is completed, the mixture or sewage and activated 





166 278 U. S. 367, 420-421. 

107 281 U. S. 179 (1930). 

18 989 U. S, 895, 710 (19338). 

1 Doe, 184. 73d Cong., 2d sess., p. 76. 

17 Transcript of testimony, original hearings before Special Master Hughes, pp. 5423-5425. 

171 Transcript of testimony taken on re-reference before Special Master Hughes, p. 10667. 

172 Thid., p. 10664, 

173 Tbid., p. 10697. 

1% Thid., p. 10720. 

175 Hngineering Works for the Sanitary District of Chicago, August 1928, p. 91. In this 
pamphlet it was further stated that: ‘The effluent produced by the activated sludge plant 
appear somewhat superior at times to that produced by the sedimentation trickling filter 
process. It accomplishes from 85 to 95 percent reduction of the biochemical oxygen 
one, 90 to 95 percent reduction of suspended solids, and from 92 to 98 percent reduction 
n bacteria.” 











362 DIVERSION OF WATER FROM LAKE MICHIGAN 


sludge, passes through mechanically cleaned tanks; the effluent as discharged 
from these tanks is a clear, odorless liquid * * * nonputrescrible.” 

The sanitary district also stated that the effluent of the North Side treatment 
plant is “Almost as clear as drinking water and quite as harmless as it finally 
leaves the plant through an outlet and into and through an artificial channel 
which discharges into the Chicago River.” *” 

Horace P. Ramey, assistant chief engineer of the sanitary district, in an inter- 
view during a meeting of the Illinois Governor’s committee on February 6, 1947, 
admitted that no additional diversion is necessary under the district’s program 
for sanitation purposes.” Anthony Olis, a trustee of the Chicago Sanitary 
District and chairman of Illinois Governor Green’s committee on diversion, 
likewise acknowledged in a speech before the Chicago City Club, on M: ire h i 
1947, that no additional diversion is necessary for sanitation purposes.’ 

From the foregoing it is manifest that the effluent from a well-operated mod- 
ern sewage disposal plant is clear, odorless, and stable and may be put into a 
dry run (without any diluting water whatsoever) without harm or fear of 
consequences and that such effluent will remain stable indefinitely. In other 
words, no additional diversion is necessary for sanitation purposes. The total 
amount of water now taken from Lake Michigan at Chicago (1,500 cubic feet 
per second direct diversion, plus 1,700 cubic feet per second domestic pumpage) 
is more than ample to provide nuisance-free, wholesome conditions along the 
Chicago River, the Chicago Drainage Canal, the Des Plaines and Illinois Rivers. 

Senator Wirry. Now, Mr. Chairman, I am open to questions. 

Senator Kerr. I have no questions, Senator. 

Senator Witry. Does anybody else want to question me? 

Senator Kerr. I believe I would leave that observation to be made 
by the chairman. 

Senator Wixry. I like you when you smile, brother, but when you 
frown though 

Senator Kerr. For the record, I would like to say I like you even 
when you growl. 

We are delighted to have you, Senator. You introduce into the rec- 
ord not only your great wisdom and broad knowledge, but your great 
physical energy. I wish they could record it. 

Senator Witry. Brother, them there words sound good in my ears, 

Repeat them often. 

Senator Kerr. Does Senator Douglas have any statement ! 





STATEMENT OF HON. PAUL H. DOUGLAS, A UNITED STATES 
SENATOR FROM THE STATE OF ILLINOIS 


Senator Dovueias. Mr. Chairman, I have a few comments to make 
and since I am going to make some comments about Milwaukee, I 
would suggest possibly the Senator from Wisconsin would like to 
remain. 

The affirmative case for this additional lake diversion has been 
pretty well developed. Chicago has done everything possible to- 

Senator Kerr. I want to say here, Senator, that we are going to 
wind this up this morning. We are going to hear Senator Lausche, 
if he is here, and any rebuttal will be submitted in a written form 
for the record. 

Senator Douexias. I would like the privilege, if I may, of rebutting 
some of the points. 

Senator Kerr. That is what you are invited to do, but I am just 
saying that following that, if there is further rebuttal to your state- 
ment, I am going to ask that it be written. 





176 P, 229, complainants exhibit 233, Wisconsin et al. v. Illinois et al., 278 U. S. 367 (1929). 
177 Chicago Tribune, February 7, 1947, early edition. 
178 Chicago Tribune, March 18, 1947. 
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Senator Douenas. All right; very good. 

I will simply say that the aflirmative case has been pretty well made 
on the ground of health and if I may deal with this question of navi- 
gation, that. also is a factor. 

Senator Kerr. Have you read the bill, Senator? 

Senator Douguas. Certainly. 

Senator Kerr. I believe the first section of it in that line might be 
interesting: 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That, in order to provide a basis for a study of 
the effect of increased diversion of water from Lake Michigan upon the Illinois 
Waterway and the degree of improvement in such waterway caused thereby, 
the effeet of such increased diversion upon commerce among the several States 
and navigation on the Great Lakes and the Illinois Waterway, and the extent 
to which such increased diversion may affect the level of Lake Michigan. 

Senator Dovetas. That is right. 

Senator Kerr. I want to say to the Senator he is eminently right 
when he calls attention to the fact that the matter of the regulation 
of commerce and navigation are specifically set forth in the bill. 

Senator Dovueias. That is right, and Congress, under the Consti- 
tution, is given power to deal with commerce and navigation, and 
that therefore the argument that this is purely a matter for the courts 
and not for Congress to determine falls to the ground. 

Now, there are 2 or 3 minor errors, as well as several major errors, 
in the presentation by my good friend from Wisconsin. First, let 
me say that the natural diversion from the C thicago River tributaries 
and Calumet River are included in the 1,500- cubic-feet- -per-second 
diversion, including storms, and we do not take the 1,500 cubic feet 
per second directly from Lake Michigan, but this includes storms, 
natural floods, and so forth. That is a very important point to 
clear up. 

The second point to clear up is that we are not asking this for power 
reasons. Weare now purchasing power at Lockport from the private 
power company at an allegedly cheaper rate than that which we can 
produce, so we are not trying to get additional power. 

Now the Senator from Wisconsin has tried to cast aspersions upon 
Chicago’s treatment of sewage and has attacked it by comparing it 
with the allegedly superior Mmethod of Wisconsin. We have spent 
$425 million on our plant and have programed additional construc- 
tion at $85 million. We have the best sewage plant in the world, 
Milwaukee not excepted. 

And even with our 10-percent effluent, you will find that Milwau- 
kee’s effluent is of a higher percentage, certainly not less. Now, this 
is something that I had not wished to bring out before, but in view 
of the statements of the Senator from Wisconsin, I think they should 
be brought out. What does Milwaukee do with its effluent? 

I will make this statement, and it can be verified, that Milwaukee 
dumps its effluent into Lake Michigan and the other communities 
inherit it. Now, we do not want to do that to Milwaukee or other 
cities. We want to get additional oxygen through water from Lake 
Michigan so that it may be dissolved and so that there will be no 
health hazard at all. 


29691—58——_24 
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I have great respect for Wisconsin. It is a fine State. I want 
to say that the city of Milwaukee has been efficiently administered. 
I think it has a very able mayor, but I want to say that we do not 
take a back seat to Milwaukee in our treatment of sewage and that, 
on the whole, we compare more than favorably with that city. I do 
not think they are coming into court with clean hands when they 
point the finger of scorn at F Chic ago, and I just invite my good friend 
from Wisconsin to go to the bridge in Milwaukee and take a sniff 
on @ warm summer d: ry of this most efficient system. 

Senator Kerr. Nota snifter. 

Senator Winey. I think you need a snort. 

Senator Kerr. I want to say to the Senator, I asked the Senator 
from Illinois to refrain from interrupting you and I will ask you to 
refrain from interrupting him. 

Senator Witry. Can’t we have a little facetiousness when he tells 
me to take a sniff / 

Senator Kerr. That would hardly cover what was done. 

Senator Witry. May I ask the Senator 

Senator Kerr. If you want to indulge in a little facetiousness, I 
will call a recess for that. But, I want to say this, I do not want my 
good friend, Paul Douglas, to get into physical combat here because 
you would be in as ineffective a posture to be successful in the effort 
as I would be if I tried to physically prevent it. 

Senator Witxy. You are too modest. 

Senator Kerr. Don’t let any of us get beyond—— 

Senator Wixey. I appreciate it. May I ask a question of you, sir? 

Senator Kerr. Oh, yes. 

Senator Winey. Is it not the function of a chairman when objection 
is made, and I do make the objection, the issue is not Milwaukee. I 
could talk a whole lot about Chicago. I have said a lot about its 
beauty but now he thinks there is an argument in favor of Chicago. 
Someone else may have made a little mistake. Now, relevancy in a 
hearing should be pertinent and I think here 

Senator Kerr. Is the Senator asking me ? 

Senator Witey. I am asking you whether or not it is not a wise 
course to see that the evidence is pertinent and relevant. 

Senator Kerr. Is the Senator asking the chairman of this Com- 
mittee to compel another Senator to make no remarks except those 
which are relevant and pertinent? [{Laughter.] And, if the answer 
is “Yes”, would he want him to delete the record previously made to 
conform ? 

Senator Wirey. I was seeking to improve committee procedure, be- 
cause we will be here until Christmas, not in this committee, but in 
Congress, if we permit this to go on. 

Senator Kerr. Let me s: ay to the Senator that I appreciate his efforts 
to improve the procedure of the Public Works Committee. At the re- 
quest of the chairman, he will be limited to those that he can make 
academically and submit it in writing. 

Senator Witry. Thank you for them there instructions. 

(The information referred to is as follows :) 
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UNITED STATES SENATE, 
COMMITTEH ON THE JUDICIARY, 
August 7, 1958. 
Hon. Rosert 8. Kerr, 
Chairman, Senate Subcommittee on Rivers and Harbors, 
Senate Office Building, Washington, D. C. 

My Dear SENATOR: Pursuant to your authorizing me to file a written rejoinder 
to Senator Douglas’ remarks, I should like to make one point now and another 
point as soon as I can obtain the information. 

As to the transportation aspect of the requested diversion, I understand 
that your committee reported an omnibus flood-control bill which became 
Public Law 500, and that, under the navigation provisions, that law authorized 
between $5 million and $6 million for river works between St. Louis and lock 
26 for the express purpose of solving completely and for all time the navigation 
problem resulting from drought which caused the United States Supreme Court 
in the latter part of 1956 to grant a temporary diversion for 100 days of 8,500 
cubic feet per second from Lake Michigan into the Illinois Waterway system. 

There is, according to the testimony of Colonel Nauman, of the Army engineers, 
at pages 315 and 3817 of the hearing transcript, no navigation benefit for the 
Iltinois Waterway system which would result from enactment of H. R. 2. 

Consequently, in the absence of any navigation need for H. R. 2, I most 
respectfully submit that the basic reason for the bill is nonexistent, and that 
the sanitation problems of Chicago can better be solved by research on how 
to get rid of the 10 percent of the effluent which the Chicago people say they 
eannot successfully treat. 

With kindest personal regards, I am, 
Sincerely, 
ALEXANDER WILEY. 


UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
August 8, 1958. 
Hon. Rospert 8S. Kerr, 
Chairman, Senate Subcommittee on Rivers and Harbors, 
Senate Office Building, Washington, D. C. 

My Dear SENATOR: In connection with the sewage aspects of Senator Douglas’ 
remarks, to which you kindly gave me an opportunity to reply, I note that the 
Chicago proponents of H. R. 2 make much of the Chicago Sanitary District’s 
alleged inability to purify more than 90 percent of the city’s sewage. 

As I understand it, they maintain that, scientifically speaking, it is impos- 
sible to purify the last 10 percent by any known sewage-purification methods. 

It has come to my attention that scientists, inside the Department of Health, 
Education, and Welfare and in some universities, believe that they could 
conduct successful research upon this problem. 

If Chicago’s point is correct, that no presently known method can purify 
the remaining 10 percent, the scientific breakthrough of developing a method 
to purify practically 100 percent of Chicago’s sewage would solve that great city’s 
problem and remove Chicago’s need for diverting water from Lake Michigan. 

As you will recall, Mr. Milton P. Adams, executive secretary of the Michigan 
Water Resources Commission, proposed such research by the Federal Government 
as the only thorough solution. 

This would not only relieve all the other Great Lakes States from the loss they 
contemplate if H. R. 2 is enacted, but it would also help other great metrop- 
ises to cope with their own sewage problems more easily. 

Of course, research is not always successful, so that there is no guaranty that 
HEW could find a solution. 

However, I hope that, while Chicago’s sanitary problem is fresh in your mind 
and before your subcommittee, you will give serious consideration to authorizing 
and requesting the Department of Health, Education, and Welfare to conduct 
scientific research into the more complete purification of sewage and industrial 
waste so that we can all support that authorization and the necessary appropria- 
tion to carry it out. 
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Enclosed is some data I obtained from Mr. Gordon McCallum of Health, Bdu- 
ration, and Welfare. 
With kindest personal regards, I remain, 
Sincerely yours, 
ALEXANDER WILEY. 


To develop new and presently unknown methods of purifying waste waters, 
basic as Well as developmental research must be initiated along every conceivable 
line. This research would include chemical, physical, biological, and other 
approaches utilizing skills of teams of scientists in these fields. This team 
approach is now employed on a very small scale at the Robert A. Taft Sanitary 
Engineering Center of the Public Health Service at Cincinnati, Ohio. 

The time has come to stop evaluating waste treatment in terms of efficiency, 
and start considering it in terms of residues. Clearly, we need waste-treatment 
processes with an efficiency of 100 percent to maintain the necessary quality in 
many of the Nation’s waters. 

Scientific talents can be brought to bear on this problem through intramural 
research within the Taft Sanitary Engineering Center and through contractual 
arrangements with universities and other research institutions. Some aspects 
of the water-cleansing problem are more significant in some areas of the country 
than in others, and could be approached most effectively by drawing upon the 
research talents of these areas. Thus, the universities and other research insti- 
tutions could be utilized significantly in both basic research and in the subse- 
quent field testing of promising methods. 

Funds in the amount of $1 million for this specific research at the Taft Sani- 
tary Engineering Center of the Public Health Service, and $1 million for contract 
research at universities for the initial year of an intensive 5—-10-year effort are 
believed necessary as a minimum. 

UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
August 12, 1958. 
Hon. Rosert 8S. KERR, 
Chairman, Senate Subcommittee on Rivers and Harbors, 
Washington, D.C. 

Dear SENATOR: You will recall your offering to me the opportunity to supply 
information in writing to rebut the comments made at the H. R. 2 hearing by 
Senator Douglas from Illinois concerning Milwaukee’s sewage disposal. I en- 
close information which I have just received by telegram from Mr. Jacob F. 
Friedrick, chairman, Sewerage Commission of the City of Milwaukee, member, 
Metropolitan Sewerage Commission of the County of Milwaukee. 

I shall appreciate your having it inserted into the record of the hearing at 
the point where the colloquy occurred and you gave permission for the insertion. 

With kindest personal regards, I remain, 


Sincerely yours, 
ALEXANDER WILEY. 


Text of telegram to Senator Wiley : 
Avue6ustT 11, 1958. 
The following information on the operation of the Milwaukee sewage disposal 
plant may be helpful to you. 
The metropolitan study commission, appointed by the Governor of the State 
of Wisconsin in its report on sewage disposal in the Milwaukee metropolitan 
area released on July 28, 1958, issued the following statements : 


“PuRITY STANDARDS COMPARED 


“One way of evaluating the effectiveness with which a sewerage plant is op- 
erated is to study how it accomplishes its primary task: The removal of harm- 
ful and noxious matter from fluid wastes. 

“Two measures are commonly applied by sanitary engineers in taking such 
areading. The first assesses the quantity of solid materials removed in sewer- 
age treatment. The second charts the biochemical oxygen demand of sewage, 
a measure of pollution. Both are expressed in terms of percentage reductions: 
Percentage of suspended solids removed and percentage reduction of biochemical 
oxygen demand. 

“Ideally, a sewerage system should have a high annual average percentage 
record for b. o. d. and suspended solids reduction. Equally important, an 
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efficient and effective system will maintain fairly constant and stable operations 
records over time, for if the history of treatment at a particular plant is uni- 
form over time, we know that the plant is not adversely affected by load varia- 
tions and changes in sewage strengths. A large plant, incidentally, is com- 
monly better able to maintain a stable operating record than a small one. 
Usually the larger plant will have built-in capacity for handling variations in 
load and sewage strengths. 

“The high standards maintained at the Milwaukee plant insure a generous 
margin of safety for water supply sources and bathing beaches in the Milwaukee 
Harbor area. Although reasonable laymen may ask whether such high levels of 
performance are necessary, State board of health officials say that the Jones 
Island plant’s location in the harbor, near beaches and water intakes, requires 
excellence in performance” (statement of O. J. Muegge, State board of health 
sanitary engineer, July 3, 1958). 

Bypassing does not affect the Milwaukee area’s pure water supply. Dr. E. R. 
Krumbiegel, city of Milwaukee commissioner of health, has reported : 

“At all times there has been a wide margin of safety existing between the 
quality of the raw water and the ability of purification plant to properly purify 
the water. In the absence of a catastrophic occurrence, such as might cause all 
or a large portion of the sewerage disposal plant to become inoperative, or such 
as might result in a major break in a large sewer which would permit large 
amounts of raw sewage to pour into the lower reaches of one of Milwaukee’s 
rivers, there is no reason to believe that, within the foreseeable future, the 
pollution of the raw water will increase to a degree which would be incompatible 
with the ability of the Milwaukee water plant to properly purify the waters.” 

Alvord, Burdick & Howson, consulting engineers for the Milwaukee Metropoli- 
tan Sewerage District, in their report on intercepting sewers and sewage treat- 
ment, Milwaukee metropolitan area, 1956, summary and conclusions, issued the 
following statements: 

“Prior to about 30 years ago all of the domestic sewage and industrial wastes 
of the Milwaukee area, as well as the entire stormwater runoff discharged into 
the Milwaukee, Menomonee, and Kinnickinnic Rivers and the lake. As a result 
the rivers were grossly polluted, were often devoid of oxygen and malodorous 
for extended periods. At the present time approximately 175 million gallons of 
sewage daily (about 700,000 tons) is conducted to the Jones Island plant where 
the solids are separated from the liquid, converted to approximately 65,000 
tons of milorganite fertilizer per year, and liquid so efficiently treated that it is 
returned to the lake substantially as clear as lake water and with approximately 
95 percent of its polluting material removed. All of this has been accomplished 
with a total capital expenditure of some $55 million. There is no such thing as 
100 percent sewage purification, and there are few if any treatment plants in 
this country that are consistently doing as good a treatment job as that at Mil- 
waukee.” 

If you require any additional information, do not hesitate to contact me. 

JAcos F. FRIEDRICK, 
Chairman, Sewerage Commission of the City of Milwaukee, Member, 
Metropolitan Sewerage Commission of the County of Milwaukee. 


Senator Dovetas. Mr. Chairman, I mention this only because the 
Senator from Wisconsin was bragging about Milwaukee in comparison 
with Chicago and I now ask him 1f he can deny- 

Senator Kerr. Do not ask him any questions. 

Senator Douauas. I will make it a rhetorical question. 

Senator Kerr. All right. 

Senator Doucias. I am asking if anybody can deny the fact that 
the effluent of Milwaukee sewage goes into Lake Michigan and pollutes 
Lake Michigan, something which the ethical city of Chicago does not 
want todo? Now, that is out on the table. 

Senator Wirry. | cannot answer? 

Senator Kerr. No. 

Senator Dovetas. Let us proceed and dispose of these minor objec- 
tions from the Senator of Wisconsin and let us go to the heart of the 
matter. I have been touched with the striking concern of the Sena- 
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tor from Wisconsin for Canada. All of the representatives of these 
Lake States talk about Canada. Canada has not said much on this 
question, but they are talking about Canada. 

The Senator fr om Oklahoma is pretty well disposed to the legal 
basis of Canada’s argument. He has pointed out that Lake Michigan 
was entirely within the confines of the United States, that is, it is 40 
miles from the international limit. He pointed out in our session of 
last week that the treaty with Canada on international waters specifi- 

cally exempted Lake Michigan, so that it is entirely within the power 
of the United States Congress to do what it wishes, and so it boils 
down to whether we will hurt Canada’s feelings. 

Now in the past, Canada has objected, but last Monday, there was 
read a letter which was written in January from Canada and not dis- 
closed by the State Department. until the date that we held these 
hearings, despite the fact that Congressman O’Brien repeatedly asked 
for information, but on the very day of the hearing, this memorandum 
came in and that memorandum raised no objection. 

Now, there was further doubt as to the attitude of Canada. Senator 
Neuberger, for example, was afraid that possibly Canada’s attitude, 
that if Canada objected, that this would endanger their negotiations 
on the Columbia River, and so the State Department on the 1st of 
August addressed a letter to Senator Neuberger which specifically 
states—I have it here before me—and also on the Ist of August, a 
letter was addressed to Congressman Yates, an identical letter. I 
will read from the letter to Congressman Yates. 

This is in reply to your inquiry regarding the Canadian position on the pro- 
posed Chicago diversion project. The State Department understands that the 
Canadian Government has no objection to a 1-year temporary diversion of an 
additional 1,000 cubic feet of water per second from the Great Lakes system 
at Chicago. 

Sincerely yours, 


WiLxttAM B. MACOMBER, Jr., 
Assistant Secretary. 


I ask that this letter be made a part of the record. 

Senator Kerr. It will be made a part of the record. 

(The letter is as follows:) 

DEPARTMENT OF STATE, 
Washington, August 1, 1958. 
Hon. Sipney R. YATES, 
House of Representatives. 

DeaR Mr. YATES: This is in reply to your inquiry regarding the Canadian 
position on the proposed Chicago diversion project. The State Department 
understands that the Canadian Government has no objection to a 1-year tem- 
porary diverison of an additional 1,000 cubic feet of water per second from the 
Great Lakes system at Chicago. 

Sincerely yours, 
WILLIAM B. MAcoMBER, Jr., 
Assistant Secretary. 

Senator Doueras. Now, there is no objection. The Senator from 
Wisconsin says he talked to somebody on the telephone in Canada. 
That was the statement yesterday—16 million people in Canada. Now 
today he pinpoints it a little more. He says he taiked to a clerk in 
the Office of the Secretar y of State, name unknown. 

I do not know what the stenographic account of that conversation 
was. I do not know whether that clerk had the authority to speak 
for the Secretary of State. All we can go on is this offic ial statement 
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of the Department of State; namely, that there is no objection from 
Canada. 

Now, if the Senator from Wisconsin can get hold of some taxi driver 
up in Toronto or Ottawa and have him come in and object to it, why 
that is poms: but I do not think it should be controlling. Cer- 
tainly, I do not think we should take a secondhand alleged conversa- 
tion with a clerk or a stenographer in the Office of the Secretary of 
State as the official statement of the Canadian Government. So, I 
think that objection goes by the board. 

Now, the next question is on the lake levels. Chicago is the favorite 
whipping boy for all Midwest politicians, just as the people upstate 
in New York like to attack New York City, so the people and the 
politicians in the Midwest who want to make an appeal to their con- 
stituents, attack Chicago. 

Now the level of the Great. Lakes— 

Senator Case. How many States do you embrace in the Midwest ? 

Senator Doveras. Well, I do not include South Dakota, I might say. 

Senator Case. I was just wondering. Chicago is not au whipping 
boy in South Dakota. 

Senator Doucias. The Senators from Lake States like to make 
Chicago their whipping boy. 

Senator McNamara. Mr. Chairman, in that regard, may I ask the 
Senator a question. 

Senator Kerr. Yes. 

Senator McNamara. Senator Douglas and I very seldom disagree. 
I want to preface my question with that. You do make reference to 
the fact that all of the Senators from the Great Lakes area have made 
reference to the Canadian situation. I have an official statement 
which is already in the record, and there has been an appearance by 
Paul Adams, the attorney general of the State of Michigan before this 
committee. It is already in the record and in our stateme nts, neither 
one of us make any reference to Canada in our presentation. We are 
concerned only with the State of Michigan. 

Senator Doveras. I want to congratulate the Senator from Michi- 
gan, and it shows he has a good knowledge of law and he knows that 
a case on Canada is so weak, he did not want to put it forward, and I 
say I only wish the other Senators followed his example. 

Senator McNamara. Mr. Chairman, I do not want to leave the 
record in just this way. I was referring to this statement that all of 
the Senators from the lake area were relying on this Canadian situa- 
tion and whether I think the Canadian situation is worthy of consid- 
eration, I do not want the Senator to put words in my mouth to that 
end. I want to make my own presentation on that. 

Senator Dovenas. Canada has no objections. 

Senator McNamara. I did not make any such statement. I base 
my statement, and it is already in the record, on the situation as it 
affects the State of Michigan, and Paul Adams, the attorney general 
for the State of Michigan, stayed in the same area, and I want the 
record to be corrected to that degree. I am sure the Senator from 
Illinois would like it to be corrected. 

Senator Douetas. I am very glad to correct the record, and again I 
want to congratulate the Sen: itor from Mic higan and single him out 
from his other colleagues not to stress an unsound argument. 
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Now, let us come to the question of lake levels. 

Senator McNamara. Mr. Chairman, if the Senator insists that I 
speak for Canada, I think Canada is greatly affected by this diversion. 

Senator Dovetas. Oh. 

Senator McNamara. I did not want to say that, but you put me in 
a position where I must. 

Senator Doveras. Canada does not object. Are you an attorney 
for Canada? 

Senator McNamara. You are referring to my opinion and I want 
to make it clear for the record 

Senator Kerr. Let me say to the Senator from Illinois that we are 
glad to have him here and to take as much time as he wants, but I 
would appreciate it if he has any questions for the committee, he 
address them to the chairman. 

Senator Doverias. Allright. Very good. 

Now, Mr. Chairman, about this question of lake levels, as I say, the 
lakes are subject to the cyclical fluctuations—— 

Senator Krrr. Would you yield to the colonel from the Army engi- 
neers and let him tell us if he has that figured out for us? 

Colonel Retrr. As far as I understood the question, it was what is 
the long-range cycle of fluctuation of the level of the Great Lakes. 
Is that approximately correct ? 

Senator Kerr. And the length of the time. 

Colonel Retrr. The lakes do have what appears to be a long-range 
cycle from high levels through low levels and back to high levels. 
The pattern of the cycle is not regular. As a matter of fact, it is 
irregular. 

Looking at this hydrograph that is in the record for Lake Michi- 
gan, it appears that the length of time from one high cycle to a low 
cycle to another high cycle. varies in the 90 years of record from 5 
to 22 years. This is for Lake Michigan, the one you are most inter- 
ested in. It is similar to that for other lakes although not necessarily 
the same. 

Senator Kerr. How much is that variation in the lake level? 

Colonel Rerrr. I believe that the report shows that it is on the 
order of 6.33 feet. 

Senator Kerr. I believe the low shown on these figures given to 
me here was 577.4 in February of 1926; and February of 1934, I think, 
is 583.7; and the difference between those 2 2 elevations is 6.3 

Senator Case. Mr. Chairman. 

Senator Kerr. The Senator from South Dakota. 

Senator Casr. Colonel Reiff, has there been any study of possible 
correlation between these cycles and the cycles of rainfall or runoff? 

Colonel Rrtrr. Senator Case, you were not here when I was called 
on before. I am not here today prepared to talk on this subject. I 
am here for another subject and I am sorry that I do not have any 
answers. I can probably get them for you. 

Senator Cas. You state simply that there are such cycles, but 
what they reflect, you do not know. 

Senator Kerr. Let me say to the Senator that when I saw the 
colonel here, the question of cycles and variations came up and I 
asked him and he told me that he was not prepared to discuss that. 
He is here for another bill, but I gave him an exhibit that was in 
the hearing that had been submitted by the engineers before—which 
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is a hydrograph of the monthly mean level of the Great Lakes—and 
I asked him to interpret that for us and give us the meaning of it 
so that I could understand it better and put it in the record in terms 
of feet and inches. 

Senator Casr. Mr. Chairman, I regret that I was not here when 
the matter came up earlier this morning but I had a conflicting com- 
mittee. This hydrograph which you show is not on one lake alone— 
it is Lake Superior, Lake Michigan, Lake Huron, Lake Erie, and 
Lake Ontario. A quick glance at this hydrograph indicates what- 
ever fluctuation there has been. It seems to have existed in all of 
the Great Lakes and the pattern of fluctuation seems to be somewhat 
the same. I would like to ask Colonel Reiff if he can say anything 
on that point. 

First, were the figures which you gave, were they limited to Lake 
Michigan or was that a reflection of the cycles in all of the lakes 
gener ally ¢ 

Colonel Rerrr. Sir, I _ took the Lake Michigan hydrograph off 
of the curve that you referred to and checked the dates at which the 
current highs occurred and my 5 to 22-year statement is the range 
between the 2 high points, between the high points on the hydrograph 
from 1860 through the later period. 

Senator Case. Mr. Chairman, I do not want to interrupt Senator 
Douglas’ testimony, but I would like to request that the Corps of 
Engineers give us a paragraph or two that would be responsive to 
this question : 

Are these cycles common to all of the Great Lakes or is there a spe- 
cial fluctuation which appears in the history concerned that differs 
from the cycles evident in the other lakes? 

Colonel Rerrr. I intended, sir, to cover that in my initial statement 
that the figures I quoted were t taken from the Lake Mic ‘higan hydro- 
graph, that there are similar fluctuations for all of the Great Lakes, 
although not necessarily the years. The years would not necessarily 
be the same. 

Senator Casr. There might be some. I would like an answer that 
goes into that phase of it. Is there a pattern which is common to 
the Great Lakes as a group. 

Colonel Rerrr. I will be glad to get that. 

Senator Kerr. Thank you. 

(The information requested is as follows :) 

The water levels of the Great Lakes vary from year to year and from month 
to month during each year. The variations in levels correspond to changes in 
the volume of water in the lakes. The levels depend primarily on such hydro- 
logic processes as rain and snowfall, runoff, and evaporation, which determine 
the net amounts of water supplied to the lakes. Large or protracted variations 
in the results of such processes from the norm result in periods of high-water 
levels and periods of low-water levels. The difference between the highest and 
lowest monthly average level on the lakes since 1860, the period of record, has 
amounted to from 4.07 feet on Lake Superior to 6.61 feet on Lake Ontario. 
During a year, the lake levels ordinarily follow a rather definite seasonal pat- 
tern related to the occurrence of hydrologic phenomena, with the low for the 
year taking place in the winter months and the high occurring in the summer. 
All of the Great Lakes follow this same pattern. The seasonal variation be 
tween the winter low and the summer high usually ranges between 1 and 2 feet. 

The levels of Lakes Superior, Erie, and Ontario are subject to regulation by 
control or compensating works wherein the maximum and minimum elevations 


during seasonal periods are held to prescribed limits. The levels of Lakes 
Michigan and Huron are not subject to regulation. 
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Senator Doveias. We have here with us, I think, a great hydro- 
graph expert, Mr. Horce P. Ramey, chief engineer of ‘the ( ‘hicago 
Sanitary District, a recognized authori ity, if the chairman would like 
to have him testify. 

Senator Kerr. Senator Case asked that the information be fur- 
nished by the engineers. 

Senator Doveras. I think the record on cycles has already been sub- 
mitted. Now, Mr. Chairman, if I may come back to this int about 
lake levels. W hen the lake levels fall, they all blame C Crean and 
so the fall in the lake levels is associated in the minds of the people 
on the lakes with this 1,500 cubic feet per second that we are drawing 
out. of Lake Michigan for all of these purposes. 

Now, how much would this additional water really affect the lake 
level? I have in my hand a report which shows how much this will 
affect it, from the Chief of Army Engineers, dated August 1, which I 
ask to have made a part of the record, but I would like to read a pas- 
sage from page 2. 

The maximum reduction in rates of outflow from Lakes Michigan-Huron, Erie, 
and Ontario resulting from the considered increase in the diversion at Chicago, 
and the months of occurrence are as follows: 

Lakes Michigan-Huron, 282 cubic feet per second at the end of June 1961; 
Lake Erie, 235 cubic feet per second at the end of January 1962; Lake Ontario, 
223 cubic feet per second at the end of June 1962. 

This is considered 1,000 cubic feet for 1 year, and then the resulting 
maximum lowerings of the levels of these lakes, which would occur 
at the same times as the maximum reduction in outflow, are as follows: 


Foot 
Lakes Michigan-Huron________~- mre Se oat ; 33 See 
I a etal ed bien E Seti tee Se . 018 
Es crete pet Rect A ite eos YS —— . 017 


If you translate those figures into inches, this means the maximum 
reduction on Lakes Michigan and Huron would be one-quarter of an 
inch; Lake Erie, three-sixteenths of an inch; and Lake Ontario, three- 
sixteenths of an inch. 

Now, how foolish can you get, Mr. Chairman; when this fluctuation 
goes up and down over 6 feet, how important is a quarter of an inch or 
three-sixteenths of an inch? 

The Senator from Wisconsin and others before him have bewailed 
about what is going to happen to the docks at Milwaukee and the other 
places, and lake shipping, that you load the ships so closely, a quarter 
of an inch or three-sixteenths of an inch will affect it. This is a non- 
sensical argument, and yet repeated year after year because, in the 
popular mind, the cyclical degrees in the level of Lake Michigan are 
erroneously associated with the withdrawal of water in Chicago. This 
is the great myth, which should be exploded for all time. 

When the lake levels go up, the Lake States blame Canada. I have 
here in my hand a letter of M: vy 8, 1952, addressed by people in the 
Lake States, primarily from States ake than Illinois, pointing out 
the lake level is rising, and that it is because Canada in times past has 
discharged water into Lake Superior which raises the level. 

It is true that Canada discharges 5,000 cubie feet a second, begin- 
ning in 1937, without asking our consent, and that we only validated it 
after we were faced with a fait accompli. 
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I am mystified as to the real grounds of opposition. Now, the 
question of power at Niagara. As I understand it, the flow of water 
at Niagara is 242,000 cubie feet per second. The added withdrawal 
of 1,000 cubic feet, therefore, would reduce the flow by about four- 
tenths of 1 percent. That is all the effect that it would have. In 
other words, the effects to these other cities would be, as the lawyers 
say, minimal, very small. 

The benefits of this additional diversion of a thousand cubic feet for 
sanitation would be enormous, and it would help, incidentally, the 
navigation on the Illinois River. 

Now, I think that is our case, Mr. Chairman. 

Senator Kerr. Thank you very much, Senator Douglas. The state- 
ments you requested will be made a part of the record. 

(The statements are as follows :) 

Avueust 1, 1958. 


Hon. PAUL H. DovuG.as, 
United States Senate. 


DEAR SENATOR DouGtLas: I have received your letter of July 29, in which you 
ask for supplemental information on the effects of an additional diversion of 

water from Lake Michigan at Chicago under a program of study suggested by the 
Department of Health, Education, and welfare, wherein the actual diversion 
would be for a period of 12 months. The legislation now under consideration by 
Congress, H. R. 2 and 8S. 1128, would authorize the diversions for a period of 
3 years. 

I am cognizant of the study program suggested by the Department of Health, 
Education, and Welfare. The division engineer of our north central division in 
Chicago has made an evaluation of the effects on lake levels and power of an 
increase of 1,000 cubic feet per second in the diversion at Chicago for a period 
of l year. A copy of this study is enclosed. 

I trust that this will supply the information you require. 

Sincerely yours, 
E. C. ITSCHNER, 
Vajor General, United States Army, 
Chief of Engineers. 
(The enclosure follows :) 


Errecr ON GREAT LAKES AND St. LAWRENCE RIVER OF AN INCREASE OF 1,000 
Cusic Freer PER SECOND IN THE DIVERSION AT CHICAGO FOR 1 YEAR 


CorRPS OF ENGINEERS, 
NORTH-CENTRAL DIVISION, 
Chicago, Til., May 1, 1958. 

1. General.—Pursuant to verbal instructions from Office, Chief of Engineers, 
on April 24, 1958, the effects of increasing the Chicago diversion by 1,000 cubic 
feet per second for a period of 1 year have been determined. For purposes of 
the determination, it has been assumed that such increase in the diversion would 
commence on July 1, 1960, based on reported statements of United States Public 
Health Service regarding a period of 11% years for organization for the study by 
that agency, preliminary tests, et cetera. Other necessary assumptions, as to 
schedules for installation of proposed power units, as to the probable operation 
of plants at Niagara, and as to the probable lake levels during the period of 
the effect, have been made the same as for the report, dated January 29, 1957, 
by the division engineer, north-central division, Corps of Engineers, United 
States Army, titled “Effect on Great Lakes and St. Lawrence River of an Increase 
of 1,000 Cubic Feet Per Second in the Diversion at Chicago,” except that energy 
losses were computed only on the basis of the ultimate power developments as 
used in that report for both the Niagara and St. Lawrence River plants. 

2. Effects on lake outflows and levels—The maximum reduction in rates of 
outflow from Lakes Michigan-Huron, Erie, and Ontario resulting from the con- 
sidered increase in the diversion at Chicago, and the months of occurrence are 
as follows: 
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Lakes Michigan-Huron, 282 cubic feet per second at the end of June 1961; 
Lake Erie, 235 cubic feet per second at the end of January 1962; Lake Ontario, 
223 cubic feet per second at the end of June 1962. 

The resulting maximum lowerings of the levels of these lakes, which would 
occur at the same times as the maximum reduction in outflow, are as follows: 

Lakes Michigan-Huron, 0.021 foot (one-fourth of an inch); Lake Erie, 0.018 
foot (three-sixteenths of an inch); Lake Ontario, 0.017 foot (three-sixteenths 
of an inch) (assuming Lake Ontario were not regulated). 

The increase in diversion considered herein would have an insignificant effect 
upon the regulated levels of Lake Ontario. 

3. Effects on navigation.—The effects on navigation of lowering the levels of 
Lakes Michigan, Huron, and Erie would be small. The levels of Lakes Michigan 
and Huron would be lowered between 0.01 and 0.02 foot during two and a 
fraction navigation seasons; those of Lake Erie would be lowered by the same 
amount during one and a fraction navigation seasons. These small temporary 
lowerings of lake levels, although they would tend to adversely affect navigation 
except during high lake stages, are not considered to have any measurable effect 
on Great Lakes navigation. It is not believed practicable to evaluate the effects 
because of the small amount of the lowering. Also, because of the temporary 
character of the lowering, there is no means of estimating the lake stages which 
might prevail at the time the lowering of lake levels is effected. 

4. Effects on power.—The effects on power of the reduction in outflows from 
Lakes Erie and Ontario resulting from the considered increase in the diversion 
from Lake Michigan have been computed. The computed total loss of energy 
at the Niagara and St. Lawrence River plants resulting from an increase of 
1,000 cubic feet per second in the diversion for 1 year is as follows: 


Total loss of energy 





Plant 
Niagara River: Kilowatt-hours 
ET Se ee 45, 877, 000 
Canadian, Sir Adam Beck and Toronto________-__________- is 61, 673, 000 
St. Lawrence River (international rapids) : 
I a sccevatennmenisaetucen 26, 569, 000 
eg medics cabin jintcna Soe wmsboacemnormencee 26, 569, 000 
St. Lawrence River (Soulanges-Lachine) : 
se cen mnemnemmmne 50, 681, 000 
re to ianiinakweiuminemeeena 415, 000 
i ee tae A Ok ee 211, 784, 000 


The United States plant on the Niagara River at Lewiston is now under con- 
struction by the Power Authority of the State of New York. It is considered 
that any variation from the assumed schedule for installation of units at this 
generating station, which reasonably can be anticipated, would not affect the 
computed loss of energy to a material degree. 

Additions to the Beauharnois plant have been undertaken and it is believed 
that the assumed schedule for installation of units at this station is reliable 
for the purpose of estimating energy losses. 

The schedule for construction of a powerplant at Lachine is not definite but, 
in any event, losses at this plant would occur in only a few months during the 
period of the effect of increasing the diversion, and could have been neglected 
without materially changing the computed loss of energy. 

For these reasons, the best estimate of the losses is given rather than a range 
in the value of probable losses as was done in the report of January 29, 1957. 

5. The considered increase in diversion from Lake Michigan of 1,000 cubic 
feet per second for 1 year would increase the flow at Lockport by a like amount 
during the period of the increase and would permit a gain in electrical output 
at Lockport of 23,470,000 kilowatt-hours. 

6. It is considered that the decrease in available hydroelectric energy at the 
United States and Canadian plants at Niagara and in the international rapids 
section of the St. Lawrence River could best be evaluated in terms of the cost 
of alternative generation in modern, efficient, thermal plants, estimated at 2.87 
mills per kilowatt-hour (fuel cost only). The monetary value of the total loss 
of 160,688,000 kilowatt-hours of energy at such plants is computed to be about 
$461,000. Information is not available as to the appropriate basis for evaluating 
the decrease in hydroelectric energy that would result in the Soulanges-Lachine 
(all Canadian) section of the St. Lawrence River. 
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4 The total computed loss in energy at the United States and Canadian plants 

, at Niagara and in the international section of the St. Lawrence River result- 

ing from an increase in diversion from Lake Michigan of 1,000 cubic feet per 

d second for 1 year represents 76 percent of the total computed loss at all plants 

se including those in the Soulanges-Lachine section of the St. Lawrence River. 

8 The value of the corresponding gain at the Lockport plant on the Illinois Water- 
is way of 23,470,000 kilowatt-hours, would be about $67,400. 

t 7. The losses of dependable capacity at the Niagara and St. Lawrence plants 


as ‘wall as the gain in capacity at the Lockport plant on the Illinois Waterway 
are considered to be of such temporary nature and small magnitude that neither 
of replacement of the loss in capacity elsewhere, in the cases of the losses, nor 


= substitution of the gain in capacity for that which might otherwise be construct- 
7 ed, in the case of the gain, would be justified. 
y Senator Kerr. Senator Neuberger has a statement he wants to 
: make and then we will hear from Senator Lausche. 
; STATEMENT OF HON. RICHARD L. NEUBERGER, A UNITED STATES 
h SENATOR FROM THE STATE OF OREGON 
: Senator Neusercer. I would like to place in the record—I will not 
y read it in full—what I regard as an insulting telegram from the 
of attorney general from the State of Wisconsin. 
It starts as follows, and came to me last night : 
The following telegram sent today Attorneys General O’Connell, of Wash- 
ington 
> that is Washington State— 
M) and Thornton, of Oregon: “After the splendid appearance made by Senators 
Morse, Jackson, and Neuberger against the dismaying proposal of the Metro- 
0 politan Sanitary District of Greater Chicago that the Congress attempt to give 
0 it authority to divert an additional thousand feet of water per second through 
its sewage drainage ditch, we were utterly nonplused by the sudden cavein 
) of Senator Neuberger after the receipt of the aide memoire from Canada stating 
0 it was making no present objection. 
0 Then the telegram goes on to pressure me to change my position. 
n- To begin with, it is my understanding that the opening sentence 
d is wrong in which it discusses an appearance made by the Senators 
is before your subcommittee. Unless I am mistaken, none of those 
1e Senators made a personal appearance. I believe Senator Morse sub- 
a mitted a letter which he later withdrew. ' 
le Senator Kerr. And substituted another for it. 
Senator Neusercer. I made no appearance but merely asked some 
t, questions of the representatives of the State of Illinois and the city 
4 of Chicago when they were here. 
Senator Kerr. Sitting as a member of the committee. 
re Senator Neupercer. Correct. Thank you very much, Mr. Chair- 
man. I just want to explain very briefly the fact that I made no 
“ sudden cave-in. Originally, I was very much disturbed about this 
at proposed diversion because of its possible impact on the situation on 
| the Columbia River and Pacific Northwest, which is the lifeblood 
ie of the Pacific Northwest as it pertains to navigation and waterpower, 
7 and so forth, as the chairman knows because many of the great proj- 


37 | ects on the Columbia River have been authorized by Senator Kerr’s 
ss | subcommittee. 


ne 
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My fear was premised on one particular paragraph in a letter I 
had received from John Raymond, Acting Legal Adviser of the State 
Department, and that paragraph is as follows: 


The proposed legislation authorizing an increased diversion from Lake Michi- 
gan at Chicago has been opposed by Canada on the ground that it may cause 
injury to Canadian navigation and hydroelectric power interests. Canada's 
reasons for opposing the Chicago diversion bill are thus very similar to those 
of the United States with respect to the Columbia River diversion, and it 
would seem that H. R. 2, if enacted, could constitute a precedent to be used 
by the Canadian interests in support of their proposals on the Columbia. 


Naturally, that disturbed me and disturbed other Senators in the 
Pacific Northwest. However, and I ask your consent that I may 
include this in the reeord——— 

Senator Kerr. The telegram and letters will be included in the 
record. 

(The telegram and letters are as follows :) 

[Western Union telegram] 


MADISON, WIs. 
Hon. RicHarp L. NEUBERGER, 
Senate Office Building, Washington, D. C.: 

The following telegram sent today to Attorneys General O’Connell, of Wash- 
ington and Thornton, of Oregon: 

“After the splendid appearance made by Senators Morse, Jackson, and Neu- 
berger against the dismaying proposal of the Metropolitan Sanitary District of 
Greater Chicago that the Congress attempt to give it authority to divert an 
additional thousand feet of water per second through its sewage drainage ditch, 
we were utterly nonpulssed by the sudden cave-in of Senator Neuberger after 
the receipt of the aide memoire from Canada stating it was making no present 
objection. 

“A precedent is a precedent, no matter how established, and without in any 
way being disrespectful to our good friends and neighbors in Canada, we sug- 
gest their present position is being taken in furtherance of their announced 
purpose to divert 20,000 feet of water, or more, per second from the Columbia 
River. 

“We know you are aware of the disastrous effect such a diversion would 
have upon the existing powerplants in your State, which were constructed 
at great cost with public funds for the benefit of the various communities and 
industries in your State. 

“A further hearing will be held on the Chicago diversion bill Thursday, 
August 7, before the Senate Committee on Public Works, Senator Robert Kerr, 
chairman. 

“We respectfully suggest you use every resource at your disposal to com- 
municate the disapproval of your State and of the power-using communities 
and industries of your State of the most unfortunate precedent that would 
be created by congressional approval of the Chicago proposa 

STewant G. HONECK, 
Attorney General of Wisconsin. 


Aveust 6, 1958. 
Hon. Stewart G. HONECK, 
Attor ney General of Wisconsin, 
Madison, Wis. 

DeaR Mr. Honeck: I was not happy to receive the c ny of the telegram 
which you sent to the attorneys general of Washington and Oregon describing 
my decision on the Chicago diversion as a “sudden cave-in.” 

Apparently you were misinformed about the objections » hich I raised at the 
hearings on H. R. 2 before the Senate Public Works Commitee. I am enclosing 
a copy of a press release which explains the position I took >riginally in regard 
to a possible precedent for the Columbia diversion and my © :asons for believing 
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that the new information received from the State Department satisfied the 
conditions I had mentioned. 
Sincerely, 
RicHarp L. NEUBERGER, 
United States Senator. 


LAKE MICHIGAN DIVERSION SEEN AS PRECEDENT FOR SIMILAR ACTION ON 
COLUMBIA BY CANADA, NEUBERGER SAYS 


Senator Richard L. Neuberger (Democrat of Oregon) today transmitted to 
the Senate Committee on Public Works information given him by the Depart- 
ment of State, confirming that further American diversions of water from 
Lake Michigan at Chicago, over Canadian opposition, could “constitute a prece- 
dent” for future Canadian diversions of water from the upper Columbia and 
Kootenay Rivers, north of the international boundary. 

Diversion of 15 million acre-feet annually from the upper Columbia to the 
Fraser River watershed, by a 13-mile tunnel through the Monashee Mountain 
Range in British Columbia, has been proposed by Gen. A. G. L. McNaughton, 
Canadian head of the International Joint Commission, as a means of keeping 
the power-generating potential of this flow entirely within Canada. 

Neuberger, who for several years has urged a United States-Canadian agree- 
ment to utilize the rivers in their present channels, cited the following as the 
key section in the letter to him from John M. Raymond, Acting Legal Adviser 
of the State Department: 

“The proposed legislation authorizing an increased diversion from Lake Mich- 
igan at Chicago has been opposed by Canada on the ground that it may cause 
injury to Canadian navigation and hydroelectric power interests. Canada’s 
reasons for opposing the Chicago diversion bill are thus very similar to those 
of the United States with respect to the Columbia River diversion, and it would 
seem that H. R. 2, if enacted, could constitute a precedent to be used by the 
Canadian interests in support of their proposals on the Columbia.” 

The Oregon Democratic Senator said he had requested the legal opinion from 
the State Department to clarify the full implications of Canadian protests 
against authorization of increased diversions of Lake Michigan water for Chi- 
eago’s sanitation needs, pending before the Public Works Committee on which 
Neuberger serves. 

Neuberger said that he would be “more than glad to help his friends in II- 
linois’ congressional delegation to obtain authorization of this diversion, if 
agreement can be reached with the Canadians to meet their objections. 

“But surely they must understand that I cannot support United States uni- 
lateral action at Chicago which, as the Legal Adviser’s letter states, would 
serve as a precedent for unilateral Canadian action on the upper Columbia, to 
divert a quantity of water almost equal to the whole flow of the Colorado. 
That would place a ceiling on our hydroelectric possibilities for all time to come, 
with grave injury to the Northwest’s hope for new industrial development 
through cheap waterpower.” 

In transmitting the State Department’s letter to Senator Robert S. Kerr, 
chairman of the Senate Public Works Subcommittee on Rivers and Harbors 
considering the Chicago diversion bill, Neuberger wrote: 

“In the light of the State Department’s advice concerning the legal and dip- 
lomatic implications of a United States diversion at Lake Michigan in disre- 
gard of Canadian opposition, I cannot, as a Senator from one of the Columbia 
Basin States most directly concerned, support any legislation which would risk 
contributing to the danger of this grave injury to the region’s fundamental 
water resources. 

* * * * - * * 


“The conclusion appears to me inescapable that—quite apart from any ques- 
tion of narrow technical treaty rights, and particularly in our relations with 
Canada—actions such as the proposed Chicago diversion should not be under- 
taken unilaterally in disregard of the protests of another friendly Nation, but 
only after safeguards against injury to that Nation have been assured by some 
mutually agreeable settlement. This is the conclusion which I intend to urge 
upon our committee and the Senate.” 


Senator Neupercer. Later on I sought from the State Department 
to determine if the one particular section of Mr. Raymond’s statement 
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was correct and that was whether or not Canada opposed the diver- 
sion which is presently before this committee as modified by the stipu- 
lation that it be limited to 1 year on an experimental basis. 

On August 1, the State Department over the signature of Mr. 
Macomber sent me the letter which Senator Douglas read earlier and 
the gist of it is: 

The State Department understands that the Canadian Government has no 
objection to a 1 year temporary diversion of an additional 1,000 cubic feet of 
water per second from the Great Lakes system at Chicago. 

Now, that is the whole basis on which I presumably caved-in, as 
the attorney general of Wisconsin puts it. 

Senator Kerr. Allegedly. 

Senator Neupercer. Allegedly caved-in. 

Now my position, and I think it is that of some of the other Pacific 
Northwest Senators, is this: If Canada is opposed to this diversion, 
we are opposed to the diversion or, at least, I am opposed to the diver- 
sion. But, if we are informed by the Department of our Government 
which represents our international negotiations and diplomacy with 
Canada, that Canada has no objection, then I have no objection. And, 
as long as this letter of August 1 stands as the official State Depart- 
ment information to your subcommitttee, Mr. Chairman, to the effect, 
“the Canadian Government has no objection to a 1-year, temporary 
diversion of an additional 1,000 cubic feet of water per second from 
the Great Lakes system at Chicago,” then I have no objection to it as 
one of the Senators in the Pacific Northwest, and as the chairman 
of the Interior Subcommittee on the upper Columbia River negotia- 
tions. 

I want to say, in conclusion, Mr. Chairman, I appreciate your giv- 
ing me this time, and I think that the attorney general of Wisconsin 
certainly has not helped his cause, at least with me, by sending this 
kind of a telegram and by publicizing it in my home State, as was 
done yesterday. ; 

It seems to me, if their cause is strong and the cause of the State of 
Wisconsin is strong, he would have done much better to have based 
it on facts and not on insults and threats. 

Senator Kerr. I want to say to the Senator from Wisconsin, as I 
told him a while ago, we welcome any Senator here to give his testi- 
mony, to respond to questions, but not to serve as a member of the 
committee. 

Now, I want to say this to my good friend from Oregon, and about 
him. I appreciate his statement here, and I want to say that, whoever 
it was that accused him of caving in, they do not know him. He and 
I do not always agree, but we respect each other, and I would say, al- 
though the waters of the Columbia River, undiverted, may cease to 
flow, the junior Senator from Oregon does not cave in. 

Senator Nevgercer. Thank you, Mr. Chairman. 

Senator Kvcue.. Mr. Chairman, may I, as a member of the com- 
mittee, first of all, concur in what you say, and, secondly, express my 
own contempt for that kind of language on the part of a public official 
ofa State. I resent it, but I suppose it is going to go on. We are go- 
ing to have some other ‘examples of it in the future. 

Senator Neupercer. I want to thank the Senator from California 
for his kind comments, too. I am very grateful. 
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Senator Kerr. If the Senator from Wisconsin wants to ask me a 
question, go ahead. 

Senator Wier. I want to ask whether I can say on the record that 
I knew nothing about this telegram, that I had nothing to do with it. 
A copy was sent to me, my clerk informs me, late last night to the 
office, and I had nothing to do with it. I certainly would go to the 
Senator himself, personally. On the other hand, I do not think, and 
this is the question I want to ask of the Senator—is he a member of the 
committee 

Senator Kerr. He is, but I have asked that any questions that may 
be addressed, be addressed to me. 

Senator Wixtey. Well now, I want to ask the distinguished chair- 
man, now that I have gotten this matter on the record that I had 
nothing to do with this, 1s not the issue broader than that of the ques- 
ion of Canada? Does it not involve the question of whether or not 
under all the facts, there is a justification for passing a 1-year statute— 
he said 1 year instead of a 3-year statute—under all of the facts and 
circumstances and is not the issue also one of law, whether or not 
the authority exists? 

Senator Kerr. Well, I will say to the Senator that the issues are 
broad and no one is more interested in that being made clear than 
the chairman of this subcommittee. 

I want to say to the Senator from Wisconsin that I have a pretty 
thick hide and an accommodating mind. I participate in toe-to-toe 
slugging when it is either requested or indicated and neither give or 
ask any quarter and I think that is fine, but I want to say to him that 
as chairman of this subcommittee, I have mighty little sewage to 
dispose of in either Milwaukee or Chicago. 

Senator Witey. Or Texas. 

Senator Kerr. Now, that is a little closer to home. I have tried as 
best I could, first, to get all of the facts into the record on the broad 
basis suggested by the Senator in his statement and in his question. 
If I were a timid or sensitive soul, I want to say to him that I might 
also, as has the Senator from Oregon, felt that there have been unjus- 
tified accusations and personalized remarks addressed to and about 
the chairman of the subcommittee either because of the questions he 
has asked or sentiment he has expressed. 

While I would hope that it would not be possible for my judgment 
in the least bit to be swayed, I have to say to my good friend from 
Wisconsin, that I have not been persuaded to the viewpoint of those 
who have thus, in my judgment, violated the, should I say, principles 
or accepted customs of presentation or making of statements when the 
issues have either been ignored or forgotten and personalities more or 
less vigorously indulged in. 

I am certainly not addressing that to the Senator from Wisconsin. 
He has not done that. I want the record to show that I have just 
as much respect and regard for him as for any man that has ever been 
before this committee. I even regard him as one of the great Chris- 
tian leaders to whom I often go in association and companionship and 
fellowship and no physical vigor on my part in connection with our 
exchange of remarks here has been indicative of anything inconsistent 
with that feeling. 


29691—58——_25. 
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Senator Wirey. I had no question about that and I thank you for 
those kind words. 

Senator Kerr. Now, Senator Lausche, do you have a statement to 
make ? 


STATEMENT OF HON. FRANK J. LAUSCHE, A UNITED STATES 
SENATOR FROM THE STATE OF OHIO 


Senator Lauscue. Yes, sir; I would like to make a statement to the 
committee. 

To begin with, gentlemen, it is my opinion that Chicago has no legal 
right to divert water out of the Great Lakes Basin to help solve its 
problems when in doing so, it takes from States in the Great Lakes 
Basin and from Canada property rights that definitely belong to those 
States and to Canada. In my judgment, the Congress of the United 
States does not have the moral right to take from Ohio, Michigan, 
Wisconsin, Pennsylvania, and New “Y ork, or any governmental agency 
in the Great Lakes Basin, property rights that belong to those States 
or governmental agencies. 

Moreover, in my opinion, there is grave question whether you have 
the constitutional right to take from the citizen of Ohio or Wisconsin 
or Michigan, a right that belongs to him. We live in the Great Lakes 
Basin. In that basin we have been supplied with certain waterflows 
by the common law of England. All persons living on water streams, 
States existing on water streams, were entitled to the uninterrupted 
flow of the waters in their use without impairment of that use by 
upstream riparian owners or citizens. 

The common law is clear on that subject. No upstream riparian 
owner is allowed to use the waters that flow by his place in a manner 
that will contaminate them, increase the flow to the point where they 
become damaging through inundation or reduce that flow, so as to 
impose injury on the downstream owner. 

In spite of everything that is said to the contrary, I submit to the 
members of this committee that you are asked, both morally and 
legally, to approve a course of action which will give to Illinois and 
to Chicago certain water benefits which she can only get when you take 
from the States downstream rights which belong to them. That is 
the basis of my argument to you that Chicago does not have the legal 
right to take waters out of the Great Lakes Basin, carry them over 
the divide into the Mississippi Basin, at the expense of a single citizen 
of the State of Ohio, Wisconsin, Michigan, or any other State. 

Senator Case. Mr. Chairman, would ‘the Senator permit a question 
or two? 

Senator Lauscur. Would the Senator mind if I just finish. I will 
be very brief. It will not take any more than 5 more minutes to 
present my views on this matter. 

Senator Casr. The Senator is app: arently laying a basis and some of 
the premises which he has indicated raise certain questions which will 
be disturbing to some of the Members of the Senate from the West, 
I fear. 

Senator Lauscue. Proceed with the question. 

Senator Casz. All right. Would you grant that if an upstream 
State impounded waters so as to prevent excessive waters or flooding 
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of downstream States, that the upstream State might acquire rights 
to the use of that stored water ? 

Senator Lauscue. There is such a doctrine that under the theory 
of laches, rights may be abandoned. There is such a doctrine. I do 
not think it exists in this instance. 

Senator Casr. We have written into Federal legislation, and I have 
in mind particularly the Flood Control Act of 1944, that the waters 
which arise wholly or in part, or waters which arise west of the 100th 
meridian may be utilized in the States west of there for beneficial 
consumptive use, and that the downstream States may not claim for 
navigation waters which can be beneficially used for consumptive pur- 
poses in the States lying wholly or partly west of that meridian. 

Senator Lauscne. I think that in effect you declare what is inter- 
national law when there is a choice to be made between two people in 
the same basin and one deals with social and sanitation service, as 
distinguished from commercial service, you may give preference to 
one. But it applies to users in the same basin. 

Senator Cast. Would you say that there is no constitutional right 
for the people of the Western and Southwestern States to appropriate 
and utilize waters which otherwise might flow into the Gulf of Cali- 
fornia and reach Mexican users? 

Senator Lauscue. It is my position that, based on natural law, 
common Jaw, and international law, riparian owners’ rights cannot 
be taken away from them by possessors upstream appropriating waters 
and stopping them from flowing in their natural course. 

Now, they can be utilized providing you do not do damage to the 
people downstream. 

May I have a chance to finish this statement before this committee? 

Senator Casr. I just say in passing that the Senator is speaking so 
broadly there that I fear that he is going to make it difficult for Sena- 
tors who live in Western States and know that those States have a 
doctrine of appropriation, which might be violated by the premises 
on which you are basing your case. 

Senator Lauscue. I think States can agree upon a course that is to 
be followed. Canada and the United States can enter into an agree- 
ment under which waters will be diverted from their natural flow 
through agreement. I think the States can do it. But for the Con- 
gress to say, “Ohio, you have water here; we are going to take it from 
you and give it to Illinois,” you cannot do it. That is my view of it. 

I may oe wrong. But I feel deeply that I am morally right in the 
proposition that neither the Congress of the United States nor any 
nation has the right to take property of one and give it to someone 
else. 

Senator Casr. Mr. Chairman, I am not going to prolong this, but 
the question might be whether or not in your use of the word “prop- 
erty,” you beg the question. 

Senator Lauscue. Senator. 

Senator Kucueu. Just this question, Senator. Is it your conten- 
tion that the waters in Lake Michigan today are all appropriated 
waters ? 

Senator Lavscur. Are what? 

Senator Kucnen. All appropriated waters; that is to say, appro- 
priated by the States whiak abut the lake or which have been using 
the waters, so that there is no unappropriated water in Lake Michigan. 
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Senator Lauscue. I do not know that I can answer your question, 

Senator Kucuen. Because I do not want one State to profit at the 
expense of another. On the other hand, I do not know that there is 
any testimony in this committee which would indicate that the entire 
waters of Lake Michigan are appropriated, are subject to the right 
of use—— 

Senator Lauscue. May I answer your question in this way. If 
there is any question about the legal rights as they now exist con- 
cerning the use of the water in the Great Lakes Basin, look to the 
decision of the Supreme Court. It declared the law to be that Chi- 
cago has no right to divert that water. There is the law, and if the 
law is to be changed, Chicago should go to the Supreme Court and 
ask for an increased flow. 

Senator Case. That is not quite the question. It is not whether 
Chicago has the right. It is a question as to whether or not Congress 
has the right under the commerce laws to make an appropriation or to 
divide the-—— 

Senator Lauscue. That is the very point that I want to make. 
Chicago cannot go to the Supreme Court because the Supreme Court 
will say, “This is the law as we declared it to be in the 1930 decision.” 

So they come to the Congress and they say, “Under the existing 
law, we have no right to that water, and we want the Congress to 
giveittous.” That is the point I wanted to make. 

Senator Case. Congress has that power, or doesn’t it? 

Senator Lauscue. I just stated, from the constitutional standpoint, 
Iam not sure. But from the standpoint of morality, I say that you 
have no more right to take that water out of the Great Lakes Basin 
than you have the right to take money out of my pocket. 

Senator Kerr. Did you know that we are in the process of doing 
that ? 

Senator Lauscue. I know you are. [Laughter.] 

Senator Kerr. Do you ever read the tax laws? I want to tell you 
it would be a new day now, and if you are right about that, I want 
you to explore it and expand it. It would be a great comfort to me 
if you convince this Congress that they did not have any right to 
take the money out of the pockets of the people. I tell you right 
now that would fix things up so that we would not have to pass any 
more tax laws. 

Senator Lauscue. I do realize that there are some agencies that 
become powerful and are permitted to do things under the authority 
of might, but it still does not change the moral attributes of what is 


one. 

I would like to go one step further here. It is argued that this is a 
temporary diversion of a thousand cubic feet per second. I submit to 
you members of this committee that the claim that it is a temporary 
diversion is a tactical operation toward the achievement of a perma- 
nent diversion. They are to make a test for a period of 1 year—a test 
to determine what? A test to determine whether the diversion of a 
thousand cubic feet per second will help in the solution of their sewage 
disposal problem and help in the increased generation of electrical 
power, help in the increased navigational capacity of the waterways 
of Illinois. 

It will be a 1-year test. What is the purpose of the test? The pur- 
pose of the test is to determine whether it should not be made perma- 
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nent. And I ask the Chicago people right here and now, “Will you at 
the end of 1 year discontinue your efforts to get a permanent diver- 
sion?” If they will answer that in the negative, then I will say, “Give 
it to them.” 

Senator Kerr. On the advice of counsel, I am compelled to advise 
them they do not have to answer the question. 

Senator Lauscue. Now, then, my proposition is that this is a test 
to determine whether a thousand cubic feet per second will help them 
in the solution of their problems. If at the end of the 1 year, it is a 
3-year period, all of the things taken into consideration, the trial shows 
helping the solution of their sewage disposal problem, help in the 
generation of electricity, help in the increase in the navigational ca- 
pacity of the St. Lawrence seaway, then they will be back here asking 
for a permanent diversion. And when that occurs, what will be the 
effect of the letter of Macomber, saying that Canada has no objection 
to a temporary diversion? What will Canada say at that time, when 
the request is made for a permanent diversion ? 

Senator Case. Presumably the answer might be affected by what the 
results were actually shown under the test period. 

Senator Lauscner. Let us examine that. If the test shows that 
Chicago is not to be helped, and therefore the permanent diversion 
will not be required, does that not imply the converse—that if the test 
shows that it will be helped, then it will apply for a permanent 
diversion ? 

Senator Caspr. Well, that would not be the only result that might be 
shown as to whether Chicago were helped. One of the answers that I 
would presume was possibly contemplated in posing the proposition 
is that you might determine whether or not the other States and areas 
were injured in any way. And if they were injured, then you would 
have that evidence. If they were not injured, you would have that 
evidence to consider. 

Senator Lauscue. Let us take a look at that. The engineers’ study 
showed that on the basis of a 3-year diversion, Lake Michigan would 
fall in level five-eighths of an inch; Lake Erie, three-eighths of an 
inch; Lake Ontario, three-eighths of an inch. On the basis of a perma- 
nent diversion, Lake Michigan would fall 1 full inch; Lake Erie, five- 
eighths of an inch; and Lake Ontario, five-eighth of an inch. In 1 
year you could not make a trial. 

The impact of a 3-year diversion would not be restored until, I 
think, 15 years later, according to the study made by the Corps of 
Engineers. And so you could not make that test in 1 year to find out 
what the adverse impact will be on the downstream owners and States. 
Every indication is that this is the preliminary to the requisition at 
the end of 3 years for a permanent diversion. And when that comes, 
the problem is going to be more encumbered than it is right now, from 
the standpoint of trying to solve it. 

That is all I have to say on the matter. 

Senator Kerr. I want to ask a question. 

Senator Lauscue. Yes, sir. 

Senator Kerr. Is the Senator familiar with the Big Thompson 
project in Colorado? 

Senator Lauscue. No, I am not. 
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Senator Kerr. Now, the Senator from South Dakota probably has a 
clearer recollection of that than I do, and I will ask him to interrupt 
me if I get on the facts and I am not accurate. 

If I understand it, in that project, Congress authorized a program 
under which many millions of gallons per day of water were diverted 
from the western slope of the Continental Divide—I am talking about 
the real Continental Divide, not that 9-foot rise between the shores 
of Lake Michigan and where the waters start flowing away from it 
that my good friend from Wisconsin referred to a while ago as the 
Continental Divide—from the western side of the Continental Divide 
through a tunnel] 12 to 14 miles long to the eastern side of the Con- 
tinental Divide, as a result of which, water which has for thousands 
of years, I presume, been flowing into the Gulf of California, I be- 
lieve, through the channel of the Colorado River now flows through 
the channel of the Arkansas River into the Gulf of Mexico. 

Senator Lauscue. I think you possibly did it under the conviction 
of the people who were involved, both those supposedly benefited and 
supposedly harmed, that the project was good. Did anybody chal- 
lenge the act? 

Senator Kerr. I would say that it was a project, as I recall, that 
was the subject of great controversy when I came to the Senate in 
1949. I do not know how long it had been under consideration and 
the subject of debate prior to that time. It was debated for some 
years after I got here. I do not know just when it was authorized, 

ut I was out there the other day. Those clear blue waters are now 
flowing through that tunnel, are being pumped through the tunnel, 
and I think they are being lifted 300 “feet in order to get them into 
and through the tunnel, and Congress by that act diverted that water 
from where nature had been causing it to flow, since the physical 
terrain had been such as it is, and now it flows into another watershed 
and another stream, and into a different terminal. 

Senator Lauscuer. I do not know the circumstances, but I can un- 
derstand where a situation might exist and no one made a challenge 
that it was achieved, but may T ask you to keep in mind that Ohio is 
a sovereign State—also Wisconsin, Michigan, Pennsylvania, New 
York—and that as a sovereign State we have certain rights. 

Senator Kerr. That is certainly a sound premise. The suggestions 
of the Senator that provoked my question was his statement that this 
proposal was both unconstitutional in his judgment and immoral. 

Senator Lauscue. I said I was not certain about the constitutional 
aspects of the thing, but I say when you take our property in Ohio 
and give it to Chicago or Illinois, you are doing an act which, in my 
opinion, does not morally justify it. 

Senator Kerr. And the Senator from Oklahoma believes in pre- 
serving both the Constitution and morality. He was a little bit dis- 
turbed by the indication that his esteemed friend from Ohio, for whom 
he has such great regard, had arrived at the conclusion that even 
though justified, that his actions in the past had been both unconstitu- 
tional and immoral. 

The Senator from South Dakota. 

Senator Case. Mr. Chairman, the Senator from Oklahoma is much 
more familiar with the Big Thompson project by reason of his visit 
and his memory than I am. I recall that we had hearings on the 
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issues in the Big Thompson project during the first term when I served 
in Congress, which was in 1938—20 years ago—when I was a member 
of the Committee on Irrigation and Reclamation. 

Senator Kerr. In the House. 

Senator Case. In the House of Representatives. So it was dis- 
cussed for a good many years. The evidence on which Congress acted 
went to the benefits or lack of benefits in the project rather than to the 
question of the moral right or constitutional right. 

This Congress, of which the Senator from Ohio is a Member, author- 
ized the Arkansas-Fryingpan project, which also diverted water from 
its natural watershed into other watersheds. 

The city of Boston gets part of its water supply from Connecticut 
River from a diversion from the natural or normal watershed, so that 
is what I was trying to bring out. I was hoping that the Senator 
would address his argument on the question of the constitutional right, 
because Congress so many times has diverted water from one water- 
shed or from one community to another, and the decision has rested, or 
has assumed that Congress has the constitutional right, and the moral 
responsibility, to make the best use of waters for the greatest common 
good. 

Senator Lauscue. But if you follow that theory, you cannot justify 
this diversion. 

Senator Casr. That is the kind of evidence that I personally, and 
other committee members who are aware of the fact that we have di- 
verted water uses, would be obliged to consider. What is the greatest 
good to the potential injury? Is it substantial? Is the potential 
injury substantial to those who have been historically using water or 
had access to it? What is the potential good if we appropriate the 
water or provide for its use otherwise? 

Senator Lauscue. The Army engineers’ report on the basis of a 
3-year diversion established definite monetary loss to the downstream 
States on the basis of a permanent diversion; the report shows that 
the loss would be substantial. On the basis of a 3-year gain, there 
were some aspects where it would be very low. 

If you want me to go into it, I will. On the basis of a 3-year diver- 
sion, there is a possibility that the total loss will be a maximum of 
$918,000, to a minimum of $408,000 in the power generating alone. 

Senator Case. Dollars or kilowatts ? 

Senator Lauscue. Dollars. 

Now, on a permanent basis, $708,000 a year on power generation, 
and the amount lost on navigation, I cannot immediately put my fin- 
gers on it, but it is in the report here. 

Senator Case. I will read the report and study it carefully. 

Senator Lauscue. If the report is going to be read, I would like 
specifically to have it kept in mind that even on a 3-year basis, there 
is a loss. On a permanent basis, the loss grows into huge proportions. 

Senator Kerr. I will remind my friend from South Dakota of this. 
We had weeks of testimony here on the nonuse of the water of Niagara, 
of how many tens of thousands of cubic feet a second are by-passing 
all hydroelectric facilities and not being used, and that they cannot 
be until the power facilities are built, at which time the implemen- 
tation and full volume of the water will be subjected to some question, 
and the period of this contemplated diversion on the basis of the evi- 
dence of the engineers, supplemental diversion, will have expired be- 
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fore the power facilities are installed to use the water if it were not 
diverted. And offsetting that, insofar as the economic value of the 
power is concerned, all of the water diverted will be used in generating 
power in facilities now in operation. 

Thank you, very much, Senator. 

We have another witness that I want to hear, if he is present. Mr. 
Gordon McCallum, of the Department of Health, Education, and 
Welfare. Sit right down there and tell us briefly what the position 
of your Department is in this matter. 


STATEMENT OF GORDON McCALLUM, DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 


Mr. McCatutum. Mr. Chairman, in response to a request of your 
committee, our Department of Health, Education, and Welfare, in 
a letter of July 25, 1958, outlined how it would propose to conduct a 
survey if requested by the Secretary of the Army to do so, in accord- 
ance with the provisions of the bill under consideration. 

We, as has Sea I believe, introduced in the record by one of the 
former witnesses, propose that we would need about 6 months to get 
ready, get equipment and staff, and so forth, on the site, and begin ob- 
servations; that we would need at least a year to get the full four 
seasons of the year without diversion. 

Senator Kerr. You mean prior to any diversion? 

Mr. McCatium. Prior to diversion, to observe existing conditions; 
and, then, at least 1 year with diversion to observe the conditions that 
then prevail, and another period of about 6 months to prepare the 
report for the Department of the Army. 

Senator Kerr. In other words, what you are telling us is that if 
we passed the bill authorizing the 3-year diversion for the purpose of 
experimentation and study by your Department, that physically, you 
would be able to actually divert the water for only 1 of the 3 years, 
for which authority was granted. 

Mr. McCatium. One year’s diversion would be sufficient for the 
study. 

Senator Kerr. After getting all of the information called for by the 
legislation. 

Mr. McCatium. We believe so, yes, sir. 

Senator Kerr. So that in lieu of the fact that the sanitary district 
has put its commitment into the record that if the 3-year law is 
passed, they would ask only 1 year’s diversion at the average of a 
thousand cubic feet per second for that 1 year, but makes their posi- 
tion consistent with what your physical abilities would be if the 3-year 
bill were enacted. 

Mr. McCatitum. That is right. 

Senator Kerr. And you would then have no trouble carrying out 
the program, if the report of the committee took cognizance both of 
their commitment and your statement of abilities and set forth in it 
that under this act, that not only contemplated that there would be but 
1 year’s actual diversion at the specified rate, but also that in order 
for you to have 1 year of uninterrupted observation of diversion at 
the rate of 1,000 cubic feet per second that the committee felt it was 
necessary to pass a 3-year law. In other words, you could not do what 
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you have told us you would need to do if we passed a 1-year law, could 
ou? 

Mr. McCatium. We have to be ready for the diversion when it 
comes, 

Senator Kerr. I say, then, you could not make the findings if we 
passed just a 1-year law during which time you had to have the 6 
months to get ready and the 12 months to observe it nondiverted and 
12 months to observe it diverted and nondiverted. You could not do it 
under a 1-year bill. 

Mr. McCauium. If we started right now, we would not be ready. 

Senator Kerr. Or if Congress passed the law, you would not be 
ready ? 

Mr. McCartum. No, sir. It would take us 6 months to get ready. 

Senator Kerr. After the bill is passed. 

Mr. McCautum. We propose to do the study of the part without di- 
version first. Our scientists believe that would be a sounder study. 

Senator Kerr. Then you would contemplate no difficulty in the will 
of the committee as it might be expressed in the report that the actual 
diversion be for a period of only 12 months, you would contemplate 
no difficulty in your Department in conforming with that even though 
the bill was passed in the form of a 3-year experiment. 

Mr. McCatium. No, that would be no ceatian. 

Senator Kerr. In fact, it would be the way you would normally 
feel obligated to do the job even without the specific findings by the 
committee in its report in connection with the bill ? 

Mr. McCatium. Yes, sir. 

Senator Kerr. You need to do it the way you have outlined it, is 
that correct ? 

Mr. McCatium. That is our opinion of the minimum kind of a job 
we can do. 

Senator Kerr. And you need the time which you have outlined to 
do the minimum job ? 

Mr. McoCatium. Yes, sir. 

Senator Kerr. I have no further questions, 

Do you have any questions, Senator Case? 

Senator Case. Mr. Chairman, just one. That year for the experi- 
mental diversion would commence 18 months from the authorization ? 

Mr. McCatium. Yes, sir, a minimum of 18 months. 

Senator Casr. You would use 6 months to get ready to do it; 1 year 
to investigate and determine the existing water quality conditions; 
then the year for diversion could appropriately begin on which you 
would have your final evaluation ? 

Mr. McCauium. That is correct, sir. 

Senator Case. That is all, Mr. Chairman. 

Senator Kerr. Thank you very much. 

Did you have a further statement ? 

Mr. McCatium. I had one thing. I just wanted to clarify that 
we do not have funds to undertake this. 

Senator Kerr. As of now. 

Mr. McCativum. As of now. 

Senator Kerr. In other words, if we passed this 3-year bill, it is en- 
tirely possible that you will have to ask for an extension of time in 
which to do all that you will need to do to get the results of 1 year’s 
observed diversion ? 
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Mr. McCatitum. We would have to get some money from some 
place, sir. 

Senator Kerr. And that might require additional time, is that not 
so ¢ 

Mr. McCativum. It usually does. 

Senator Kerr. Thank you very much. 

That ends the hearing on H. R. 2 and Senate 1123. 

(Whereupon, at 12:35 p. m., the hearings on H. R. 2 and Senate 1123 
were concluded. ) 

(Additional communications received are as follows :) 


JULY 23, 1958. 
THE PusLic WorKS SUBCOMMITTEE OF THE SENATE OF THE UNITED STATES, 
Washington, D.C. 


Mr. CHAIRMAN AND GENTLEMEN OF THE COMMITTEE: Our association is inter- 
ested and wishes to support the additional diversion of water being sought under 
H. R. 2 and §. 1123. 

Barge traffic from points on the Illinois Waterway is increaisng, and the addi- 
tional diversion sought under these bills will definitely aid the users of the 
waterway. 

We are in favor of the passage and signature by the President of H. R. 2 
and S. 1123. 

Very truly yours, 
In1ino1s River CARRIERS’ ASSOCIATION. 


JOHN W. OEHLER, President. 


Tue SENATE, 
STATE OF MICHIGAN, 
Lansing, July 24, 1958. 
In re H. R. 2, Chicago water diversion bill. 
Mr. Irvine Moore, 
Chief Clerk, Senate Public Works Committee, 
Senate Office Building, Lansing, Mich. 

Dear Sir: This letter is written for the purpose of advising you that it is my 
opinion that every effort should be put forth to oppose the Great Lakes water 
diversion bill as heretofore referred to. Certainly, if the resolution were adopted, 
great injury would result to business, industry, and the general economic climate 
of Michigan. 

I personally would oppose such a measure. 

Very truly yours, 
Linn O. Francis, Senator. 


VILLAGE OF GIBRALTAR, 
Gibraltar, Mich., June 14, 1957. 
Relative to water diversion legislation. 
Hon. CHartes E, Porrer, 
Senator, United States of America, 
Washington, D. C. 

DEAR Str: May we take this opportunity to express our approval of the bill 
passed by the House of Representatives authorizing the increased diversion of 
Great Lakes waters at Chicago. 

Attached herewith you will find a copy of a resolution passed by the Village 
Council of Gibraltar, Mich., on January 17, 1955, relative to the high water level 
of our Detroit River and Lake Erie. 

Sincerely, 
JOSEPH L. Cotiins, Village Clerk. 
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VILLAGE OF GIBRALTAR 
GIBRALTAR, MICH. 


The following is taken from the minutes of the regular meeting of the Gibraltar 
Village Council held on June 10, 1957: 

“Moved by Councilman Smith supported by Councilman Denison that the clerk 
send a letter and a copy of the resolution passed by the village council on the 
17th day of January 1955 to the President of the United States, Senators Potter 
and McNamara, and to all Michigan Congressmen relative to the water level of 
the Great Lakes, approving of the House of Representatives action in passing a 
bill authorizing increased diversion of Great Lakes waters at the Chicago drain- 
agecanal. Carried unanimously. 

“Whereas the United States Lake Survey has issued high-water warnings to 
the village of Gibraltar and areas adjoining the Detroit River and Lake Erie; 
and 

“Whereas the village of Gibraltar has heretofore suffered irreparable high- 
water damage; and 

“Whereas the most recent high-water damage occured on December 19, 1954; 
and 

“Whereas on the aforesaid date large portions of the village were submerged 
by high water, causing severe damage to the residences, roadbeds, seawalls, 
foundations, and land erosion ; and 

“Whereas the Corps of Engineers, United States Army, United States survey 
of daily mean water levels for the Detroit River shows annual mean of 573.21 
elevation in feet ; and 

“Whereas the aforesaid survey shows that on December 19, 1954, at 8:25 
p. m. the elevation was 576.21 feet, or an increase of 3 feet over and above annual 
mean ; and 

“Whereas the severest high-water damage suffered by the people of Gibraltar 
occurred on March 22, 1952, when the water elevation was 576.50 feet, an increase 
of only 0.39 of a foot above the December 19, 1954, high-water elevation; and 

“Whereas the water elevation has increased since the Ogoki River in Canada, 
which normally flows to the Hudson Bay watershed, has been diverted into 
Lake Superior and supplemented by excessive flowage of water through the 
Saulte Locks ; and 

“Whereas the reoccurrence of high-water elevation would imperil the life 
and property of the citizens of the village of Gibraltar ; and 

“Whereas obvious reoccurrence will cause a state of emergency within the 
limits of the village; and 

“Whereas the village deems legislative action necessary for the elimination 
of floods and/or relief to its citizens upon occurrence thereof: Now, therefore, 
be it 

“Resolved: 

“1. That the Congress of the United States of America be requested to provide 
by legislation for the proper and safe water elevation in our Great Lakes and 
the Detroit River. 

“2. That the legislative body of the State of Michigan be requested to provide 
by legislation for the regulation and flowage of the water through the Saulte 
Locks. 

“3. That the president of the village declare a state of emergency in the 
event of a reoccurrence of severe high water and/or flood, and, if necessary, 
forthwith request of the Governor of the State of Michigan State emergency 
relief. 

“4. That all neighboring municipalities and townships be requested to resolve 
like legislation, and assist this village in all manners possible. 

“5. That a copy of this resolution be forwarded to United States Senators 
Charles O. Potter and Patrick V. McNamara, Congressman John Lesinski, Jr., 
Governor G. Mennen Williams, Senator Patrick J. Doyle, Representative Cole- 
man A. Stanislaw, and to the downriver municipalities and townships in both 
Wayne and Monroe Counties. 

“The motion was supported by Councilman Poleski. 

“The above resolution was adopted on January 17, 1955, by rollicall vote: 
Howard Burt, yes; Ross Denison, yes; Charles Nichols, yes; Cameron Poleski, 
yes; James Walsh, yes; Fred Williams, yes.” 

I hereby certify that the foregoing is a true copy of the resolution as passed 
by the Village Council of the Village of Gibraltar at a regular meeting of the 
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village council, held in the village of Gibraltar, Municipal Building, on Munro 
Avenue in said village on the 17th day of January 1955. 
[SEAL] 
JosEpH L. Cotiins, Village Clerk. 


Copy or Day LETTER SENT TO SENATOR ROBERT H. KERR ON THE MATTER OF LAKE 
MICHIGAN WATER DIVERSION (H. R. 2) 


Crry oF TRAVERSE City, MICH., 
May 2, 1958. 
Hon. Rosert Kerr, 
Chairman, Subcommittee on Rivers and Harbors, 
Senate Committee on Public Works, 
United States Senate, Washington, D. C.: 


We are unalterably opposed to H. R. 2. It will aggravate an already 
critical situation in lake levels in our city and area. Chicago water diversion 
has already caused untold damage. Property values are being depreciated and 
the area’s tourist economy has been severely deterred. You cannot allow this 
to continue. Please file this objection in the official records of this matter. We 
request formal notice on all hearings on H. R. 2. 

JOHN H. STEVENS, Mayor, 
THE City COMMISSION, 
Ferris J. RENNIE, 

Chairman, Traverse City Harbor Committee. 


VILLAGE OF MASSENA, 
Massena, N. Y., May 5, 1958. 
Hon. Ropert Kerr, 
Chairman, Rivers and Harbor Committee, 
United States Senate, Washington, D.C. 


My Dear SENATOR: I wish to protest the further diversion of water by the 
State of Illinois and the Metropolitan Sanitary District of Greater Chicago in 
excess of the 1,500 cubic feet per second as decreed by the Supreme Court on 
April 21, 1930. 

Any further diversion of water from the Great Lakes-St. Lawrence watershed, 
as proposed and passed by the House of Representatives bill No. 2, will lower 
the water levels of the Great Lakes and decrease the volume of outflow through 
the Niagara and St. Lawrence Rivers. 

The Power Authority of the State of New York is directed by license from 
the Federal Power Commission to develop hydroelectric power at Niagara and 
Massena. The lowering of the natural flow to these rivers will deprive this 
agency, and the people of New York State, of their rights in these natural 
resources and cause substantial financial losses. 

Please include these objections in your records and advise formal notice 
of hearings. 

Very truly yours, 
T. S. BUSHNELL, Mayor. 


CHICAGO, ILL., July 29, 1958. 
Hon. Senator Rosert S. Kerr, 
Chairman, Senate Public Works Rivers and Harbors Subcommittee. 

Dear Sir: It was with amazement that I had read of the Wisconsin Senator, 
Mr. Alexander Wiley charges, that the people of Chicago and Illinois are trying 
to steal water from Lake Michigan. 

I believe a lot of things are being hidden by the Representatives of Wisconsin 
and other States and countries that are bordering on the lakes. 

The proud city of Milwaukee, discharges the effluent from its sewage 
treatment plants into a river which feeds into Lake Michigan. All these 
Representatives tell us that this effluent is pure, but they do not tell you that 
this effluent creates nitrogen in the water, which in turn, creates an over 
abundance of algae in the waters, killing fish, giving off an unpleasant odor from 
the dying plants on top of the water thus destroying the lakes and forcing 
people to abandon some of our most beautiful assets. 
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This type of pollution is not only done by the city of Milwaukee, but other 
cities in other States and countries. 

Also, the wonderful State of Wisconsin condones such practice amongst its own 
interior lakes. 

I refer to the city of Madison, which has discharged its effluent into the Yahara 
River which runs through Lakes Waubesa and Kegonsa, since World War II. 
They had scientists and technicians tell people the effluent was pure and could 
do no harm but owning property on Lake Kegonsa, I can tell you and your 
committee, first hand, that these lakes have been ruined and may never be 
restored to their former beauty and clarity. 

The Indians had named Lake Kegonsa, meaning “Lake Beautiful” and these 
Indians camped along the lake and before the effluent of the sewerage plants of 
Madison was dumped into the river, the oldtimers say you could go out into 
the middle of the lake, at about the 35-foot depth and see the clear bottom. 

Now you cannot see bottom even along the shore line at 6 inches depth 
because of the algae. 

The fish are dying continuously and the odors created by the algae are ter- 
rible. I have just completed 2 weeks’ vacation at Lake Kegonsa and I know 
what I write about. 

The people along the lakes had to take the case against the city of Madison 
to the Supreme Court to force them to divert this discharge away from the 
lakes. 

They will now divert through Bad Fish Creek, into the Rock River which 
flows into Illinois, thus ruining another body of water. 

I believe your committee held a series of hearings about this type of pollution 
last year. I, as a citizen, request of your committee that a law be proposed 
to stop all discharging of any effluent or disposals into any creek, river, Jake, 
or any body of water, in all States and also demand the same of bordering 
countries. 

So before the Senator of Wisconsin can claim “steal,” he should check his 
own State for cleanliness of bodies of waters and good health practices instead 
of saying one thing and practicing another. 

The people of Chicago and Illinois are trying to practice good health and 
clean waters which is more than the Senator of Wisconsin can say for his State. 

Perhaps Canada, Wisconsin, and other States would like to have the State 
of Illinois’ Representatives propose that the laws of the United States and 
Canada be amended so that no water can be dammed, diverted, or decreased in 
any manner such as is now used for logging operations, irrigation, and so forth, 
and also that the dam at the mouth of the Chicago River be removed and the 
river flow be reversed so that the river would flow into Lake Michigan. 

These same States and countries were crying for Federal aid when storms 
damaged property along the lake fronts. It seems they want their cake and to 
eat it, also. 

If Chicago cannot divert any additional water I ask you members of the 
committee to also instruct Milwaukee to stop polluting Lake Michigan by dis- 
charging the effluent from its sewerage plants into the river which leads into 
the lake. 

If any additional information would be required by your committee as to the 
Kales, Waubesa, and Kegonsa pollutions, I would be happy to send you samples 
of water, literature, pictures, ete. 

Simcerely yours, 
JOHN R. MAcK. 


BvuFFALo, N. Y., 
May 2, 1958. 
Hon. Rosert KErr, 
Chairman, Subcommittee on Rivers and Harbors, 
Senate Committee on Public Works, 
United States Senate, Washington, D. C.: 


Buffalo Chamber of Commerce representing industrial, commercial, and Great 
Lakes shipping and carrier interest in the Niagara frontier deeply regrets House 
passage of H. R. 2 and urges your committee to reject that proposal to permit 
diversion of additional water from Lake Michigan at Chicago on the principal 
grounds that: 

1. It would have an adverse effect upon the volume of water that will be avail- 
able for power purposes on the lower Niagara River and thereby seriously 
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endanger the intended advantages to be provided by the $600 million power 
development now underway ; 

2. It would threaten high water level required in lake ports and especially at 
Buffalo for navigation of lake freighters and the deep-draft vessels that will use 
St. Lawrence seaway, starting next year. 

We request your Senate committee schedule public hearings on this measure 
of vital interest to the economy of this area and request permission to appear. 


CHARLES C. FICHTNER, 
Executive Vice President, Buffalo Chamber of Commerce. 


Brown County Boarp or Harsor CoMMISSIONERS, 
Green Bay, Wis., May 6, 1958. 
Hon. Rosert Kerr, 
Chairman, Subcommittee on Rivers and Harbors, 
Seante Committee on Public Works, 
United States Senate, Washington, D. C. 


Dear SENATOR Kerk: Writing for the Brown County Board of Harbor Commis- 
sioners, Green Bay, Wis., I wish to express for that organization the strongest 
possible opposition to H. R. 2, Chicago water-diversion bill, recently passed by 
the House of Representatives, and soon to be considered by the United States 
Senate. 

Lowering of the water level of Lake Michigan, which any additional diversion 
at Chicago will naturally bring about, will impair the utility of Lake Michigan 
harbors and will hinder and obstruct lake navigation. It will further reduce 
the already inadequate depths in the connecting channels between the lakes, and 
will similarly and very seriously affect the navigability of such waterways as 
the Surgeon Bay-Lake Michigan Ship Canal, now a most important factor in 
connection with the waterborne commerce of Green Bay Harbor. Likewise, it 
will result in great harm to harbor entrance channels, presently insufficient in 
depth to accommodate available maximum capacity shipping. 

Where electric current rates are fixed in relation to the cost of steam coal on 
the docks, as is the case at Green Bay, it will cause an increase in light and 
power rates because of the necessity for lighter loading of bulk carriers of coal. 
Here, it will aggravate a disturbing economic situation which comes about by 
fluctuations in entrance channel depths and consequent loss of 2,000 tons potential 
on each coal carrier reaching the Wisconsin Public Service Corporation dock. 

Damage to docks and wharves because of lower water levels exposing previously 
submerged wooden supporting members to the destructive effects of damp rot will 
be tremendous. Other and equally alarming and expensive depredations, too 
numerous to mention, will certainly follow any further diversion of water at 
Chicago and resultant lowering of the level of Lake Michigan. 

In directing to your attention our opposition to H. R. 2, and explaining our 
reasons therefor, I would ask that this objection on the part of the Brown County 
Board of Harbor Commissioners, Green Bay, Wis., be made a matter of record 
in the hearings. 

If consistent with Senate procedure, I would much appreciate a copy of the 
formal notice of hearings on the bill. 

Respectfully yours, 
JOHN F, SAINSBURY, 
Brown County Port Director. 


MIDLAND, MicuH., May 8, 1958. 
Hon. RopertT KErrR, 
Chairman, Subcommittee on Rivers and Harbors, 
Senate Committee on Public Works, 
United States Senate, Washington, D. C. 

DeAR SENATOR Kerk: As a member of the Great Lakes Harbors Association 
and as a private citizen I should like to take this means of expressing my 
opposition to the water diversion bill (H. R. 2). It is requested that my 
opposition be included in the records and a formal notice of hearings on this 
bill be sent to me. 

If this bill is passed it would cause immeasurable damage to the entire Sagi- 
new Valley area. The lowering of the water level in this area would result 
in untold damage and destruction to marine and wildlife; barges and com- 
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mercial vessels would be unable to navigate ; and ports, public and private resort 
areas would become worthless. 
Your vote against this bill would be appreciated by everyone in this area. 
Sincerely, 
M. D. CRANDALL. 


Ciry oF HOLLAND, 
Holland, Mich., May 8, 1958. 
Hon. Ropert KERR, 
Chairman, Subcommittee on Riwers and Harbors, 
United States Senate, Washington, D. C. 


DeaR SENATOR: It is the understanding of the Council of the City of Holland 
that H. R. 2 has been passed by the House of Representatives and will soon 
be considered by the Senate, and that such bill contemplates a further diversion 
of lake water for the benefit of the city of Chicago and its sewage facilities. 

At a meeting of our city council last evening, the council instructed that this 
letter be written to you expressing our opposition to this bill as one which, 
although it may benefit a particular locality, will cause harm to the many 
thousands of property owners with property bordering on the lake, and to 
facilities of other cities located on the lake shores. 

We ask that this objection by the City Council of Holland be entered in the 
records of your subcommittee and that you give it your very serious considera- 
tion. We would also appreciate notices of any hearings which may be sched- 
uled on this bill. 

By order of the city council: 

Respectfully yours, 
C. GREVENGOED, City Clerk. 


ASHTABULA, OHIO, RESOLUTION No. 4618 


A RESOLUTION AFFIRMING OPPOSITION TO LEGISLATION FOR THE ADDITIONAL DIVERSION 
OF LAKE ERIE WATERS BY UPSTREAM USERS 


Whereas the Senate of the United States has legislation pending before it for 
the additional diversion of waters from the Great Lakes and Lake Erie; and 

Whereas the proposed diversion is detrimental to the Great Lakes States and 
affects the sovereignty rights of all of the Great Lakes States and threatens to 
deprive the Great Lakes States and their citizens of their property without due 
process of law ; and 

Whereas, on April 22, 1957, the Council of the City of Ashtabula, Ohio, passed 
a resolution opposing said legislation : Now, therefore be it 

Resolved by the Council of the City of Ashtabula, Ohio: 

Section 1. That it affirms its opposition to the additional diversion at this 
time of Lake Erie waters by upstream users, and urges the President of the 
United States and the Senate of the United States to oppose the passage of any 
legislation for additional diversion of Lake Erie and other Great Lakes waters 
by upstream users. 

Sec. 2. That the clerk of council be and she is hereby directed to forward 
copies of this resolution to the President of the United States; Senator John 
Bricker ; Senator Frank J. Lausche; Congressman David Dennison ; Congressman 
Michael J. Kirwan; Hon. Robert Kerr, chairman, Subcommittee on Rivers and 
Harbors, Senate Committee on Public Works, United States Senate, Washington, 
D. C.; and James Bir, executive secretary, Great Lakes Harbors Association, 707 
North Broadway, Milwaukee, Wis. 

CuLiFFrorD R. KAADON, 


President of Council. 
Adopted: May 12, 1958. 
Attest: 


NELMA I. RrnT0, Clerk. 
Approved: 


C. D. LAMBROS, City Manager. 


I hereby certify that the foregoing is a true copy of Resolution No. 4618, 
adopted by the Council of the City of Ashtabula, Ohio, May 12, 1958. 


NELMA I. RINTO, 
Clerk of Council. 
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City or Two HArsors, 
Two Harbors, Minn., May 6, 1958. 
Hon. Ropert KERR, 
Chairman, Subcommittee on Rivers and Harbors, 
Senate Committee on Public Works, United States Senate, 
Washington, D. C. 
Dear Mr. Kerr: Enclosed herewith please find a copy of a resolution passed 
by the City Council of the City of Two Harbors opposing the passage of H. R. 2 
(water diversion bill). 
We respectfully request. that our objection be included in the records and 
that a formal notice of hearings on the bill be sent to this office. 
Your kind cooperation on this matter will be greatly appreciated. 
Yours very truly, 
RaymMonp W. Gustarson, City Clerk. 


RESOLUTION 


Whereas officials of State and local governments, port authorities, and ship- 
ping companies have protested the diversion of water in the Great Lakes; 
be it 

Resolved, That the City Council of the City of Two Harbors go on record in 
opposition to H. R. 2 (water diversion bill) as the Lake Superior level has 
dropped considerably in the past years which we have noticed at our municipal 
water and light plant where the water level has dropped 8 inches or more. 

Whereas any further such drop in water level will necessitate the deepening 
of our well at our water and light plant at a considerable expense to our 
municipality ; 

Resolved further, That copies of this resolution be sent to United States 
Senators Edward Thye and Hubert Humphrey, Congressman Blatnik and 
Senator Robert Kerr, chairman of the Subcommittee on Rivers and Harbors. 

Adopted this 5th day of May A. D. 1958. 

FRANK EADE, 
President, City Council. 

Attest: 

RAYMOND W. GUSTAFSON, City Clerk. 


Approved by the mayor this 6th day of May A. D. 1958. 
[SEAL] Davin Batracuia, Mayor. 


City oF OCONTO, 
Oconto, Wis., May 23, 1958. 
Mr. T. W. SNEED, 
Staff Member, Committee on Public Works, 
United States Senate, Washington, D. C. 


DEAR Mr. SNEED: Enclosed herewith is a certified copy of resolution expres- 
ing objections to the bill H. R. 2 relating to the diversion of water from Lake 
Michigan which was adopted by the Common Council of the City of Oconto 
on May 6, 1958. 

Yours very truly, 
MARCELLA B. Cook, City Clerk. 


RESOLUTION 


Whereas the United States House of Representatives has passed a Chicago 
water diversion bill (H. R. 2), which is scheduled for Senate consideration: and 

Whereas such water diversion may have serious and permanent affect 
on necessary water levels in the Great Lakes; and 

Whereas the maintaining of the present water levels along the shores of 
Green Bay and the Oconto River is dependent on the water level of the Great 
Lakes, and of great importance to cottage and resort owners, the local fishing 
industry and other users of the facilities provided by our close access to Green 
Bay; therefore be it 

Resolved by the Common Council, That said council go on record as being in 
opposition to the water diversion bill (H. R. 2), and recommends that formal 
notice of hearings on the bill be given. It is further resolved and directed 
that a copy of this resolution be sent to the chairman of the Senate Subcom- 
mittee on Rivers and Harbors. 


- 


Th <4 era 


ba of ew or’ ® 


het ot et 


~ 





DIVERSION OF WATER FROM LAKE MICHIGAN 395 


STATE OF WISCONSIN, 
County of Oconto, 8s: 


I, Marcella B. Cook, city clerk, City of Oconto, Wis., do hereby certify that 
the foregoing resolution was adopted by the Common Council of the City of 
Oconto on May 6, 1958. 


[SEAL] MARCELLA B. Coox, City Clerk. 


St. JosepH-BenTON Harsor Port COMMISSION, 
St. Joseph, Mich., May 14, 1958. 
Hon. RopertT KErr, 
Chairman, Subcommittee on Rivers and Harbors, 
Senate Committee on Public Works, United States Senate, 
Washington, D.C. 

Deak SENATOR KERR: The St. Joseph-Benton Harbor Port Commission wishes 
to advise you and your committee of its expression in opposing the H. R. 2 
water diversion bill which is to be considered by the Senate. 

As an individual body and as a member of the Great Lakes Harbors Asso- 
ciation, this commission has consistently been opposed to the passage of this 
bill as a diversion of water from Lake Michigan would adversely affect naviga- 
tion and shipping in the St. Joseph Harbor. 

The lowering of the lake level, which would result through the proposed 
water diversion, would affect the loading plans of vessels now entering the 
St. Joseph Harbor and would result in an economic loss to the area. 

The St. Joseph-Benton Harbor Port Commission respectfully request that this 
expression of opposition be included in the records, and that this commission 
be advised, by formal notice, of any hearing on this bill. 

Very truly yours, 
J. BE. Carver, Chairman. 
TED VERNASCO, Secretary. 


RESOLUTION 


To: The Saginaw County Board of Supervisors. 
Presented by: The Committee on County Affairs and Agriculture. 


Resolwed, That whereas the House of Representatives in Washington, D. C., 
has again passed a Chicago water diversion bill (H. R. 2) ; and 

Whereas President Eisenhower has previously vetoed two such proposals; and 

Whereas any attempt to divert any additional water from the Great Lakes 
will cause damage to the rivers and lakes shipping in this area, and all Great 
Lakes ports, and recreational facilities, as well as the Great Lakes fishing fleet 
activities, in what is known as water wonderland ; be it hereby 

Resolved, That this Saginaw County Board of Supervisors formally go on 
record as opposing bill (H. R. 2) and instruct the clerk to send a letter of protest 
to the Honorable Robert Kerr, chairman of the Subcommittee on Rivers and 
Harbors of the United States Senate; and be it further 

Resolved, That certified copies of the resolution offered by the board of super- 
visors in Saginaw County also be sent to Senators Charles Potter and Patrick 
V. McNamara and Representatives Alvin M. Bentley and Elford A. Cederberg. 


ELMER F. FrRaAuM. 
Frora D. JAQUISH. 
FRED SPIKER. 
AUDRA FRANCIS. 


I, William J. Leppien, clerk in and for the county of Saginaw, do hereby cer- 
tify that the above resolution was unanimously adopted at the 3d day of the 
June 1958 session of the Saginaw County Board of Supervisors. 

In witness whereof, I have hereunto set my hand and affixed the seal of the 
circuit court for the county of Saginaw, at the city of Saginaw, Mich., this 
18th day of June A. D., 1958. 

[SEAL] WILLIAM J. LEPPIEN. 

County Clerk and Clerk of the Saginaw County Board of Supervisors. 


29691—58 26 
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CiTy OF ESSEXVILLE, 
Essexville, Mich., May 20, 1958. 
In re H. R. 2, Chicago water diversion bill. 
Hon. Senator Rosert Kerr, 
Chairman, Subcommittee on Rivers and Harbors, 
Senate Committee on Public Works, 
United States Senate, Washington, D.C. 


Deark Sim: Your attention is called to the attached certified copy of a reso- 
lution adopted by the City Council of Essexville, Mich., whereby objection is 
submitted opposing any proposed diversion of waters of the Great Lakes as 
proposed under H. R. 2 (Chicago water diversion bill). 

The governing body of this city requests that this adopted resolution be 
included in the records of the hearings on this bill, which will, as we understand, 
come before your committee for consideration in the very near future. 

In face of facts that the St. Lawrence seaway will be completed shortly and 
inasmuch as several millions of dollars have recently been appropriated for 
the dredging of harbors, and river channels at Great Lakes ports to accomodate 
oceangoing vessels, as well as our own shipping, it would appear impractical to 
divert the waters of the Great Lakes to the damage point. 

It will be sincerely appreciated by the governing body of the city of Essex- 
ville, Mich., if your committee will give due consideration to the resolution of 
this city on the matter. 

Yours very truly, 
Mase A. ScHvuttz, City Clerk. 


RESOLUTION 
By Councilman Neering 


Be it hereby resolved, That this council go on record as opposing any attempt 
to divert any more water from the Great Lakes which may cause damage to 
the river and lakes shipping in this area and all Great Lakes ports. 

Supported by Councilman Derr. 

Yes: Neering, Derr, Asselin, Hages, Tennant, Nemode, Socia. 

Adopted unanimously. 

I hereby certify that this is a true copy of the resolution passed by the Essex- 
ville City Council at their regular meeting held May 19, 1958. 

[SEAL] Masext A. Scuuttz, City Clerk. 


ToLtepo AREA CHAMBER OF COMMERCE, 
Toledo, Ohio, May 28, 1958. 
Hon. RoBert KERR, 
Chairman, Subcommittee on Rivers and Harbors, Senate Committee on 
Public Works, United States Senate, Washington, D. C. 


Dear SENATOR Kerr: The board of trustees of the Toledo Area Chamber of 
Commerce has gone on record as opposing the provisions of H. R. 2 which would 
allow the city of Chicago to divert additional water from Lake Michigan. 

As you probably know the Great Lakes are presently at their lowest stage 
since 1989. This low water level will have an adverse effect on the port of 
Toledo which in tonnage ranks 1st on Lake Erie; 3d on the Great Lakes, and 
12th in the Nation. 

The natural rise and fall of the Great Lakes which are controlled by nature 
is of course beyond the scope of any protest we may make. However, diverting 
water from one system to another is in direct violation of the common law and 
should not be allowed. 

Sincerely, 
LESLIE E. THAL, 
Secretary, Port Development Committee. 
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ToLepO SMALL BUSINESS ASSOCIATION, 


Toledo, Ohio, May 22, 1958. 
Hon. Ropert Kerr, 


Chairman, Subcommittee on Rivers and Harbors, 
Senate Committee on Public Works, 
United States Senate, Washington, D.C. 


Dear Sir: The board of governors of the Toledo Small Business Association 
at their last regular meeting passed a resolution in opposition to H. R. 2 which 
increases the amount of water diverted from Lake Michigan at Chicago. 

The Great Lakes are at the present time at a very low water stage. Every 
inch of water presently diverted will decrease their values as commerce carriers. 

Sincerely, 


A. B. SNYDER. 


WINbsoR HARBOUR COMMISSIONERS, 


Windsor, Ontario, May 20, 1958. 
Hon. Ropert Kerr, 


Chairman, Subcommittee on Rivers and Harbors, 
Senate Committee on Public Works, 
United States Senate, Washington, D.C. 


Dear Sir: It is brought to our attention by executive secretary of the Great 
Lakes Harbours Association that a concerted effort is being put forward to 
request the authority in charge not to allow any further water diversion from 
the Great Lakes system through Chicago. This is to advise you that the 
Windsor Harbour Commissioners has gone on record by passing the following 
resolution : 

“In view of the tremendous expenditures of money made by Canada and the 
United States to deepen the St. Lawrence Waterway system in order to accom- 
modate oceangoing vessels, the Windsor Harbour Commissioners condemn any 
proposal to divert any water from the Great Lakes system since said diversion 
would nullify the effects of the deepening program of the St. Lawrence Water- 
ways.” 

Yours very truly, 
A. R. Davipson, Secretary. 


City OF WHITEHALL, 
Whitehall, Mich., May 20, 1958. 
Hon. Ropert KERR, 
Chairman, Subcommittee on Rivers and Harbors, 
Senate Committee on Public Works, 
United States Senate, Washington, D.C. 


DEAR SENATOR KERR: The City Council of Whitehall, Mich., in their regular 
meeting of May 14, considered the nature of H. R. 2, water-diversion bill, and 
voted to go on record opposing such bill. It is our opinion that further diversion 
of water from the Great Lakes is unsound and that a special privilege is being 
granted to one city that is not permitted by others, in regard to the handling of 
city waste or sewage. 

Very truly yours, 
CARLTON W. Latrp, City Manager. 


THE Dow CHEMICAL Co., 
LUDINGTON DIVISION, 
Ludington, Mich., May 15, 1958. 
Hon. ROBERT KERR, 
Chairman, Subcommittee on Rivers and Harbors, 
Senate Committee on Public Works, 
United States Senate, Washington, D. C. 

Dear SENATOR Kerr: This letter is written to voice my opposition to the water- 
diversion bill, H. R. 2. 

The Great Lakes area, particularly that portion in which we are located, is 
suffering from low water levels at the present time. We are well aware these 
water levels vary over the years, and that there are periods of high water, also. 
Under all conditions, however, I would like to point out that the amount of cargo 
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that can be handled into western Michigan ports suffers by any lowering of lake 
levels. Most of the cargo ports on the Great Lakes can be loaded to greater ton- 
nages when water levels permit. Failure to load to these full capacities results 
in a higher cost of raw materials for all plants obtaining their supplies by water, 
and also results in a significantly less number of tons shipped with a given num- 
ber of available boats in any given season. 

As far as my own company is concerned, we estimate we are paying approxi- 
mately 10 percent higher rates because of limited cargoes than we would pay if 
full cargoes were possible. Any diversion of water out of the Great Lakes would 
only intensify this economic disadvantage for all businesses that depend on water 
transportation. 

I am requesting that my objections be placed in the record and that you will 
consider favorably my request for a formal notice of hearings on bill H. R. 2. 

Very truly yours, 
L. N. CARMOUCHE, 
Division Manager. 


THE Dow CHEMICAL Co., 
Midland, Mich., July 21, 1958. 
Mr. Irvine Moore, 
Chief Clerk, Senate Public Works Committee, 
Senate Office Building, Washington, D.C. 


Dear Mr. Moore: The following statement by the Midland division of the Dow 
Chemical Co. is submitted for the hearing of the Senate Public Works Committee 
on July 28 concerning House Resolution No. 2, the Chicago water-diversion bill: 

The Dow Chemical Co. strongly opposes this measure, which would divert 
water from Lake Michigan at the very time when the seaway is nearing com- 
pletion. Our company, along with other industrial neighbors in the Bay City, 
Mich., area, is investing heavily in new industrial development near the Bay City 
port. These investments are being made with the assumption that the seaway 
will make available to Michigan industry larger and more economical ships. 

We know that even under present lake levels there will be cyclical periods of 
low water. During these periods there is every likelihood that it will be im- 
possible for such ships to enter this port with a full load. Any diversion of water 
as proposed by Chicago will aggravate this situation at the penalty of Michigan 
industry and other industry on the Great Lakes. 

It is true that the people of Michigan and their industries have been more 
fortunate than some areas in their water supply. However, it would be most 
foolhardy to assume that this blessing is permanent. Our engineers are agreed 
that it is only a matter of time when the communities bordering the Great 
Lakes will run headlong into a serious water shortage. 

Therefore, we respectfully request in the best interests of the people of Mich- 
igan, that this measure be defeated. 

Sincerely yours, 
W.H. ScHUETTE, 
General Manager, Midland Division. 


STATEMENT BY Louis C. MrrrAni, Mayor oF Detroit, oN H. R. 2 ann S. 1123, 
LAKE MICHIGAN DIVERSION BILLS 


The city of Detroit appreciates very much the opportunity given us to present 
a statement for the record opposing this legislation. The bill you are consider- 
ing authorizes the State of Illinois and the Metropolitan Sanitary District of 
Greater Chicago to withdraw additional water from Lake Michigan beyond what 
was set forth by the United States Supreme Court decree in April 1930. 

Evidence has been presented to your committee, prepared by the attorney gen- 
eral and the director of the water resources commission of Michigan, indicating 
the harmful effect on the Great Lakes Basin if any further diversion is permitted. 
We wish to join our neighboring cities in the Great Lakes Basin area in request- 
ing that your committee not approve this proposed bill. 

Shippers are having a difficult time servicing the port of Detroit because of the 
low water at this time. Any further diversion will just add to this already dif- 
ficult operating problem. Boating is one of our main forms of recreation in this 
area and any further decrease in the elevation of the water will not only affect 
our boating but the beaches of the waterfront property owners in this area. 
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We are convinced that this extra water is not needed for the handling of 
commerce in the Chicago ship canal but is being diverted for the purpose of 
diluting the sewage in the canal. The cities in Michigan and the water re- 
sources commission have gone to great expense to provide facilities to stop the 
pollution in our rivers and lakes. We think that Chicago should take care of 
this problem by other means as is similarly done by other municipalities on 
the Great Lakes. 


City oF MIDLAND, MIOCH., 
May 15, 1958. 
Re H. R. 2, Chicago water diversion bill. 
Hon. Ropert Kerr, 
Chairman, Subcommittee on Rivers and Harbors, Senate Committee on 
Public Works, United States Senate, Washington, D.C. 


DEAR Siz: We have enclosed a certified copy of a council resolution adopted by 
the city council of Midland, Mich., submitting our objection to the proposed 
diversion of the Great Lakes waters through the Chicago Drainage Canal. 

The city council requests that this council action be included in the records of 
the hearings on this bill, which we understand is now up for consideration. 

Along with other arguments opposing this diversion, the committees of Mid- 
land and Saginaw, Mich., obtain an entire water supply through an 80-mile pipe- 
line to White Stone Point located on Lake Huron. Continued diversion could 
incapacitate our system in the future. 

Your valued consideration of this resolution will be sincerely appreciated. 

Yours very truly, 
KENNETH W. Lypout, City Clerk. 
STaTe oF MICHIGAN, 
County of Midland, City of Midland, ss: 

I, Kenneth W. Lybolt, clerk of the city of Midland, county and State afore- 
said, do hereby certify that I have compared the annexed copy of a council 
resolution adopted by the city council, Wednesday, May 14, 1958, objecting to 
any proposed diversion of waters under bill H. R. 2, with the original on file in 
the office of the city clerk, and that it is a true and correct transcript therefrom 
and of the whole of such original. 

In witness whereof, I have hereunto set my hand, affixed the corporate seal 
of the city at Midland, Mich., this 15th day of May 1958. 


[seau] K. W. Lysoxt, City Clerk. 
RESOLUTION 


(By Councilman Warren) 


Resolved, That whereas the House of Representatives in Washington has 
again passed a Chicago water diversion bill (H. R. 2) ; and 

Whereas President Eisenhower has previously vetoed two such proposals ; and 

Whereas any attempt to divert any more water from the Great Lakes may 
cause damage to the river and lakes shipping in this area and all Great Lakes 
ports: Beit hereby 

Resolved, That this commission formally go on record of opposing the bill 
(H. R. 2) and instruct the clerk to send a letter of protest to the Honorable 
Robert Kerr, chairman of the Subcommittee on Rivers and Harbors of the 
United States Senate; and be it further 

Resolved, That a copy of the letter also be sent to Senators Potter and Mc- 
Namara and Representatives Cederberg and Bentley. 

Yeas: Warren, Stevens, Branson, Supinger. 

Nays: None. 

Absent: Olds. 
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STuRGEON Bay, Wis., May 15, 1958. 
Hon. Rosert Kerr, 


Chairman, Subcommittee on Rivers and Harbors, 
Senate Committee on Public Works, 
United States Senate, Washington, D. C. 


Dear Sie: Enclosed herewith you will find a copy of a resolution which was 
adopted by the Door County Board of Supervisors at the May 15th session. You 
will find it self-explanatory. 

Very truly yours, 
C. Hotitis Bassrorp, County Olerk. 


RESOLUTION 


Whereas it is the understanding of the Board of Supervisors of Door County, 
Wis., that hearings are to be conducted by the Subcommittee on Rivers and Har- 
bors, Senate Committee on Public Works, of the United States Senate on H. R. 2, 
water diversion bill; and 

Whereas the said County Board of Supervisors is opposed to any further di- 
version of Lake Michigan water for the following reasons: 

1. Lowering of water in Lake Michigan will affect the harbors and shores of 
Sturgeon Bay and of all of Door County in addition to the cyclical drop in the 
water level, which has already caused serious hardship and inconvenience to 
many of the citizens of Door County. 

2. Door County is a peninsula with a great deal of shore frontage property used 
for resort and scenic purposes, which would suffer irreparable damage if the 
water were to be divertod and the water level lowered. 

3. Any plans heretofore or hereafter made by Door County or its citizens for 
development of ports to accommodate seaboard traffic may be affected by the low- 
ering of water tables. 

Now, therefore, we, the Board of Supervisors of Door County, do hereby unani- 
mously oppose any measure which may be brought before the Congress of the 
United States which would provide for additional diversion of Lake Michigan 
water. 

Dated this 15th day of May 1958. 

SELDEN O. OLSON, 
ALFRED HAASET, 
JACK HAGEN. 

Approved : 

H. J. SPELLER. 


I hereby certify that the foregoing is a true and exact copy of a resolution 
adopted by the Door County Board of Supervisors on May 15th 1958. 


C. Hotiis BASSForD, 
County Clerk in and for Door County, Wis. 


City oF STURGEON Bay, 
Sturgeon Bay, Wis., July 22, 1958. 
Mr. Irvine BE. Moore, 
Chief Clerk, Senate Public Works Committee, 
Senate Office Building, Washington, D.C. 


Dear Mr. Moore: At a recent meeting of the Sturgeon Bay Harbor Commis- 
sion, Sturgeon Bay, Wis., the subject of H. R. 2, S. 1123, Lake Michigan diver- 
sion bill, was discussed. The commission voted unanimously in opposition to the 
passage of this bill allowing for further Lake Michigan water diversion to the 
Chicago Sanitary District. In spite of votes to the contrary and long-range fore- 
east notwithstanding, it is the feeling of the Sturgeon Bay Harbor Commission 
that this additional diversion of water will eventually lower lake levels and 
affect shorelines, canals, and other developments dependent upon stabilized lake 
levels. In addition to these more commonly known detrimental results of fur- 
ther water diversion is a fact that the country as a whole is busily engaged in 
deepening the harbors and channels of the Great Lakes in order to take full 
advantage of the St. Lawrence seaway. It is unthinkable that we continue to 
dig deeper ditches so boats can travel with deeper drafts and then in the next 
instance, run the water off the top surface so that we again have to dig deeper 
ditches. 
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For the above reasons, the Sturgeon Bay Harbor Commission of Sturgeon Bay, 
Wis., is definitely opposed to the passage of the above bill for further Lake 
Michigan diversion. 

Yours very truly, 
STURGEON Bay HaArsor COMMISSION. 
C. R. CHRISTIANSON, President. 


RESOLUTION 


Whereas the city of Chicago is “stealing’ water from the Great Lakes in 
dangerous quantities ; and 
Whereas officials of State and local governments, port authorities, and ship- 
ping companies have protested the diversion from Lake Michigan of water to 
be used to flush Chicago’s sewage down the Mississippi River; and 
Whereas the Lake Superior level has dropped considerably the past years 
which has been very noticeable at our municipal water and light plant; there 
fore be it 
Resolved, That the city council of the city of Two Harbors, Minn., go on 
record opposing an increase in diversion of waters and that copies of this reso- 
lution be sent to United States Senators Edward Thye and Hubert Humphrey 
and Congressman John Blatnik. 
Adopted this 3d day of June, A. D. 1957. 
FRANK EADE, 
President, City Council. 
Attest: 
RAYMOND W. GustTaFson, City Clerk. 


Approved by the mayor of the city of Two Harbors this 4th day of June 1957. 
Davip BatTTaGLio, Mayor. 


C1Ty OF TRENTON, MICH., 

; Trenton, Mich., July 24, 1958. 
PuBLIC WORKS COMMITTEE, UNITED STATES SENATE, 
Senate Office Building, Washington, D. C. 

(Attention : Irving E. Moore, Chief Clerk. ) 


GENTLEMAN: We are advised that your committee will be considering H. R. 
2 and S. 1123 on July 28, 1958. On behalf of the city of Trenton, I wish to urge 
defeat of these proposals for the reasons stated below. 

First. We have experienced considerable difficulty in the past few years with 
lowering of the water level in the Detroit River. This has resulted in appreci- 
ably reducing the loads of material shipped to and from our local industries 
(MecLouth Steel, Detroit Edison, and Monsanto Chemical Co.) via the Trenton 
Channel. The economies of water transport are readily appreciated by your 
committee. Therefore, you can understand why the city of Trenton is greatly 
concerned with any measures which will adversely effect the competitive posi- 
tion of its local industry and employment of our citizens. 

Second. The lowering of the water level has also adversely affected the use of 
pleasure craft along our waterfront. It has been necessary to dredge many of 
the launching sites and docking facilities which the people of this area use for 
their pleasure craft. 

Third. The proposed diversion of more water from Lake Michigan into the 
Illinois Waterway would be unnecessary if the municipal units participating in 
the Chicago Sanitary District would provide for a more effective and efficient 
means of treating the effluent of the area. It seems unjust to cause millions of 
dollars of expense to other communities bordering on the Great Lakes in order 
to properly dilute the effluent of the Chicago area. 

Trenton would undoubtedly have to spend several hundred thousand dollars in 
dredging operations to offset the effects of the proposed diversion. It seems il- 
logical and unfair to impose this penalty on our community in order to relieve 
pollution conditions in the Illinois Waterway. 

I trust your honorable body will weigh the facts outlined above in concluding 
that H. R. 2 and §S. 1123 should be defeated. I wish to thank your committee for 
your consideration in this matter. 

Respectfully yours, 
Rosert E. Terrer, Sr., Mayor. 
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City OFFICES, PETOSKEY, MICH., 
July 24, 1958. 
Mr. Irvine B. Moore, 
Chief Clerk, Senate Public Works Committee, 
Senate Office Building, Washington, D.C. 


Dear Sir: In reply to your wire of July 2, 1958, relative to the Illinois diver- 
sion issue, the city of Petoskey through its council, endorses the position of 
Senator Potter in his remarks on the floor of the Senate July 9, 1958, that such 
diversion would have dangerous results due to the present level of Lake 
Michigan. 

This city supports the President’s veto and the strong protest of Senator 
Potter against such diversion. 

Yours very truly, 
CHESTER A. CRAGO, Mayor. 


City OFFICES, PETOSKEY, MICH., 
May 6, 1958. 
Hon. FRANK MCNAMARA, 
United States Senate, 
Washington, D. C. 

Dear Sir: The following is a copy of a resolution adopted by the Petoskey 
City Council in regular session assembled May 5, 1958. 

“It is hereby resolved, That the city of Petoskey as a member of the Great 
Lakes Harbors Association, through its council, duly assembled, hereby pro- 
tests the passage of House of Representatives bill No. 2 (the Chicago water- 
diversion bill), and requests that its objection be included in the records and 
that it receive formal notice of hearing before the Senate on the bill: 

“It is further resoWwed, That a copy of this resolution be forthwith forwarded 
to Hon. Robert Kerr, chairman, Senate Committee on Public Works, and Hon. 
ae Potter and Hon. Frank McNamara, United States Senate, Washington, 

Yours truly, 
VirGinia F. Husparp, City Clerk. 


GREATER GRAND RAPIDS CHAMBER OF COMMERCE, 
Grand Rapids, Mich., July 24, 1958. 
CHAIRMAN, PusBLIC WorKS COMMITTEE, 
Unitéd States Senate, Washington, D. C. 


HONORABLE CHAIRMAN AND MEMBERS OF THE COMMITTEE: The Greater Grand 
Rapids Chamber of Commerce opposes passage of H. R. 2 and S. 1123 for diversion 
of water from Lake Michigan for the following reasons : 

The lake level at the mouth of Grand River at Grand Haven, Mich., on July 1, 
1954, was 580.9 feet. In 1955, it was 580.4; in 1956, 579.2; in 1957, 578.7; and 
on July 1, 1958, it was 577.9 feet, a drop of 3 feet in 4 years. 

This drop in Lake Michigan level has resulted in a lowering of 1 million gallons 
per day in the pumping capacity of the Grand Rapids municipal water service, 
with intake in Lake Michigan a few miles south of Grand Haven. 

Any further diversion of water from Lake Michigan would result in further 
lowering of the lake level and further decreasing proportionately of the water- 
pumping capacity for the city of Grand Rapids. 

At the present time, the city of Grand Rapids must order reduction in use of 
water on a number of days in the summer season because of lack of capacity. 

Ships arriving at west Michigan ports which serve Grand Rapids industries 
and agriculture are presently required to limit their capacities because of the 
low water level. 

Any further diversion of water from Lake Michigan would nullify the expendi- 
ture by the United States for the construction of the St. Lawrence seaway. 

The city of Chicago has alternative methods to handle its own problem. 

Therefore, the Greater Grand Rapids Chamber of Commerce, representing 
business and industry and the general public in this metropolitan area, respect- 
fully requests the defeat of the bills H. R. 2 and S. 1123. 

Respectfully, 
Boarp OF DIRECTORS, 
GREATER GRAND RApips CHAMBER OF COMMERCE. 
By Avex T. McFapyYen, Pvecutive Secretary. 
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Derroit, Micu., June 29, 1958. 
Hon. Rosert Kerr, 


Chairman, Subcommittee on Rivers and Harbors, 
Senate Committee on Public Works, 
Senate Office Building, Washington, D. C.: 


Port of Detroit Commission represents Port District of Wayne County and 
Detroit—the center of a marketing and industrial area population exceeding 5 
million. Annual water transportation tonnage—coal, ore, limestone—foreign 
and domestic general cargo—applicable to port exceeds 27 million tons, all 
representing nationally recognized heavy investment by industry in waterfront 
and manufacturing facilities indigenous to water commerce. Port of Detroit 
Commission joins other Great Lakes industrial and maritime interests in con- 
tinued strong opposition to H. R. 2 and diversion of additional water from 
Great Lakes Basin. Near completion of enlargement St. Lawrence seaway 
and current Great Lakes connecting channels project, all point to national 
recognition of importance of Great Lakes water commerce. Any slight down- 
ward fluctuation in water depths due to water diversion reduces vessel load- 
ing with subsequent heavy annual loss. Commission joins with many others 
in strongly suggesting United States Public Health Service investigation and 
study of sewage-disposal situation, Chicago district, which appears to prompt 
diversion of water from this Great Lakes industrial and agricultural complex 
rather than the expansion of sewage-treatment outlets. 


CarLis J. Stettin, Port Director. 


Detroit, Micu., July 29, 1958. 
Senator Ropert Kerr, 


Senate Office Building, Washington, D. C.: 


Lake St. Clair is already so low it is almost impossible to traverse it in 
anything with more draft than a rowboat. Families who bought homes on 
lake shore lots in order to enjoy water recreation facilities are extremely 
unhappy about prospective further drought in lake level, urge you to do all 
in your power to oppose H. R. 2. We need more water in Lake St. Clair and 
not less. This threat to the St. Lawrence seaway is extremely serious. 


JOSEPH L. CURRAN, 
President, Builders Association of Metropolitan Detroit. 





Monroe, Miou., July 29, 1958. 
Senator Rospert Kerr, 


Senate Office Building, Washington, D. C.: 


Any action which would lower Great Lakes water levels would seriously affect 
our community, our port, and benefits which might accrue through development 
of St. Larence seaway. I therefore urge you to oppose vigorously waterways 
bill H. R. 2. 

Watter S. MARDER, 
Chairman, Monroe Planning Commission. 





Detroit, Micu., July 29, 1958. 
Senator Ropert KERR, 


Senate Office Building, Washington, D. C.: 
Strongly opposed to bill H. R. 2. Passage would injure both United States 
and Canada. 
HB. Forp Morrat. 


Derroir, Micn., July 29, 1958. 
Hon. Rosert S. Kerr, 


United States Senator, Senate Office Building, Washington, D. C.: 


This common council speaking for Detroit’s 2 million people is unalterably 
opposed to the diversion of our Great Lakes waters. We, therefore, join the 
mayor of the city of Detroit and the Greater Detroit Board of Commerce in 
opposition to the bill now before you which provides for a diversion of 216 
million cubic feet of water per day adversely affecting the economic well-being 
of every city and community bordering the Great Lakes with one exception. It 
transgresses the rights of the Dominion of Canada and diminishes the potential 
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of the St. Lawrence seaway, an exorable sustaining loss that cannot be con- 
doned by any rule of fairness or sound economics. 


Detrorr CoMMON COUNCIL, 
Tuomas D. LEADBETTER, City Clerk. 


MILWAUKEE, WIs., July 29, 1958. 
SENATE RIVERS AND HARBORS SUBCOMMITTEE, 
Senate Office Building, Washington, D. C.: 


As a citizen of the State of Wisconsin I am unalterably opposed to any 
further attempts by the city of Chicago to “steal” water from the Great Lakes 
to operate the sewage system for Chicago. 

All metropolitan areas bordering on the lakes, including Milwaukee, have 
had to construct sewage disposal plants and there is no reason why the city 
of Chicago cannot be required to do the same. 

Further diversion of water from the Great Lakes will seriously harm harbors 
intended for increased oceangoing shipping, and reduce the generation of elec- 
trical power on the St. Lawrence River. 

H. R. 2 would seriously breech our relations with Canada. It is requested 
that you act in the interest of all citizens living in all States adjacent to the Great 
Lakes and not just the selfish interest of one city. 

Roitanp J. STEINLE. 


LAKE CARRIERS’ ASSOCIATION, 
Cleveland, Ohio, August 4, 1958. 
Re H. R. 2, 8. 1123. 
Hon. Rosert S. Kerr, 
Chairman, Subcommittee on Flood Control—Rivers and Harbors, Public 
Works Committee, United States Senate, Washington, D. C. 


Dear SENATOR Kerr: Reference is made to the subject of Great Lakes water 
diversion encompassed in the above captioned bills. The Cleveland (Ohio) 
Plain Dealer printed an editorial on this subject in its issue of August 3, 1958, 
which very cogently outlines the opposition viewpoint. As a matter of fact, it 
states the issue so concisely that I thought you might find it of interest and value 
for inclusion in the record of hearings on this subject held before your sub- 
committee during the past week. 

Sincerely yours, 
Oxtver T. BUuRNHAM, Vice President. 


[Cleveland Plain Dealer, August 3, 1958] 
PANDORA’s Box 


Again at flood stage is the Chicago water diversion issue. It’s cyclical, this 
debate, almost like the rise and fall of the Great Lakes. The 50-year-old fight is 
now lapping around congressional corridors; amongst the flotsam are the same 
time-worn arguments. 

With the Midwest up to its collective neck in water the past month, debate over 
diversion might appear timely. Oddly, despite excess rain, the fickle lakes them- 
selves are pulling the plug from Chicago’s case. 

Right now the Great Lakes generally are at their lowest level since 1919, ac- 
cording to the Army engineers. July of 1952 saw the lakes at a century-long 
high. In the ensuing 6 years they fell off 3614 inches. Whatever the reasons— 
and no one yet has accurately pegged the fluctuations of our lakes—they now are 
18 inches under the normal seasonal high. 

Against this background of falling lake levels, the Government presently is 
engaged in a $135 million dredging program of the Great Lakes connecting 
channels. 

What possible sense can it make to allow Chicago to take water away, regard- 
less of how much or little lake depths might be affected, if the very essence of 
the dredging is to increase navigation depths? 

Inches, as we’ve frequently noted editorially, are of vast significance to lake 
shipping. Specifically, for every added inch of draft, the lakes ore fleet can carry 
1,500,000 more tons per season—a load valued upwards of $2,500,000. 
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We cite these economic aspects because that is now the basic line of Chicago’s 
reasoning on behalf of the added 1,000 cubic feet per second diversion it seeks. 
After waving around the bogey of a “dead” stream—implying that lack of oxygen 
in the Chicago drainage and Cal-Sag canals might be a public health menace— 
spokesmen for diversion finally have admitted that increased barge traffic on 
the waterways system is the prime consideration. 

We find it strange that a matter so fraught with legal aspects should now be 
considered again by Congress. Diversion not only involves a great watershed 
but 2 nations and 8 States. It ought to be decided through diplomatic negotia- 
tions with Canada, whose views have never properly been recorded, and via the 
United States Supreme Court. 

Twenty-eight years ago the Supreme Court was very precise about diversion. 
It held, through special master and later Chief Justice Charles Evans Hughes, 
that Chicago’s siphoning caused “substantial and injurious effect upon the 
carrying capacity of vessels, and deprived navigation and commercial interests 
of facilities which otherwise they would have enpoyed in commerce on the Great 
Lakes.” 

The Court further agreed that lake lowering caused substantial injury in 
connection with fishing, hunting grounds, beaches, summer resorts, and public 
parks. 

Nothing in our opinion, changes these conclusions. 

Furthermore, if Chicago’s grab for more water is approved by Congress, it will 
be like opening Pandora’s box. New Orleans has eyed Great Lakes water to ease 
creeping salinity from the Gulf of Mexico. The arid eyes of Texas are upon our 
lakes. We fear the precedent, if once set, might seriously limit the future of 
Ohio, where unlimited fresh water is the primary need. 


[Telegram] 


Osweao, N. Y., August 19, 1958. 
Hon. RoBertT KERR, 
Chairman, Subcommittee on Rivers and Harbors, Senate Committee on 
Public Works, United States Senate, Washington, D. C.: 

Oswego Port Authority objects to passage of H. R. 2, authorizing diversion of 
Great Lakes water via Chicago. Such diversion will have an adverse effect on 
the water levels necessary to maintain frequency of sailings from the port of 
Oswego. We ask that this objection be included in your records. 

ARTHUR C. MENGEL, 
Executive Director of Oswego Port Authority. 
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SUPREME COURT OF THE UNITED STATES. 
Nos. 7, 11 and 12, Original—Octrosprer Term, 1929. 
No. 7, Original. 


State or Wisconsin, STaTE oF MINNESOTA, STATE OF OHIO, AND 
STATE OF PENNSYLVANIA, COMPLAINANTS, 


vs. 


State or ILLINOIS AND SANITARY DistTRIcT oF CHICAGO, DEFENDANTS. 


State oF Missouri, Stare or Kentucky, STaTE oF TENNESSEE, STATE OF 
LovutstaANa, STaTE OF MISSISSIPPI, AND STATE OF ARKANSAS, INTERVENING 


DEFENDANTS. 
No. 11, Original. 
STATE OF MICHIGAN, COMPLAINANT, 
vs. 
STaTe oF ILLINOIS AND SANITARY District oF CHICAGO, ET AL., DEFENDANTS. 
No. 12, Original. 
STATE oF NEw YORK, COMPLAINANT, 
vs. 
STATE OF ILLINOIS AND SANITARY DistTRIcT OF CHICAGO, ET AL., DEFENDANTS. 
[April 21, 1930.] 
DECREE. 


THESE CavusEs came on to be heard upon the pleadings, evidence, and the 
exceptions filed by the parties to the Report of the Special Master, as well as on 
the exceptions filed to the Report of the Special Master on Re-reference, and were 
argued by counsel. The Court now being fully advised in the premises, and 
for the purpose of carrying into effect the conclusions set forth in the opinions of 
this Court announced January 14, 1929 (278 U. S. 367), and April 14, 1930, 

IT Is NOW HERE ORDERED, ADJUDGED, AND DECREED as follows: 

1. On and after July 1, 1930, the defendants, the State of Illinois and the 
Sanitary District of Chicago, their employees and agents, and all persons assuming 
to act under the authority of either of them, be and they hereby are enjoined from 
diverting any of the waters of the Great Lakes-St. Lawrence system or watershed 
through the Chicago Drainage Canal and its auxiliary channels or otherwise in 
excess of an annual average of 6,500 cubic feet per second in addition to domestic 
pumpage. 

2. That on and after December 31, 1935, unless good cause be shown to the 
contrary, the defendants, the State of Illinois and the Sanitary District of Chicago, 
their employees and agents, and all persons assuming to act under the authority 
of either of them, be and they hereby are enjoined from diverting any of the 
waters of the Great Lakes-St. Lawrence system or watershed through the Chicago 
Drainage Canal and its auxiliary channels or otherwise in excess of an annual 
average of 5,000 cubic feet per second in addition to domestic pumpage. 

3. That on and after December 31, 1938, unless good cause be shown to the 
contrary, the defendants, the State of Illinois and the Sanitary District of Chicago, 
their employees and agents, and all persons assuming to act under the authority 
of either of them, be and they hereby are enjoined from diverting any of the 
waters of the Great Lakes-St. Lawrence system or watershed through the Chicago 
Drainage Canal and its auxiliary channels or otherwise in excess of the annual 
average of 1,500 cubic feet per second in addition to domestic pumpage. 

4. That the provisions of this decree as to the diverting of the waters of the 
Great Lakes-St. Lawrence system or watershed relate to the flow diverted by the 
defendants exclusive of the water drawn by the City of Chicago for domestic 
water supply purposes and entering the Chicago River and its branches or the 
Calumet River or the Chicago Drainage Canal as sewage. The amount so di- 
verted is to be determined by deducting from the total flow at Lockport the 
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amount of water pumped by the City of Chicago into its water mains and as so 
computed will include the run-off of the Chicago and Calumet drainage area. 

5. That the defendant the Sanitary District of Chicago shall file with the clerk 
of this Court semi-annually on July first and January first of each year, be- 
ginning July first, 1930, a report to this Court adequately setting forth the 
progress made in the construction of the sewage treatment plants and appurte- 
nances outlined in the program as proposed by the Sanitary District of Chicago, 
and also setting forth the extent and effects of the operation of the sewage treat- 
ment plants, respectively, that shall have been placed in operation, and also the 
average diversion of water from Lake Michigan during the period from the entry 
of this decree down to the date of such report. 

6. That on the coming in of each of said reports, and on due notice to the 
other parties, any of the parties to the above entitled suits, complainants or 
defendants, may apply to the Court for such action or relief, either with respect 
to the time to be allowed for the construction, or the progress of construction, 
or the methods of operation, of any of said sewage treatment plants, or with 
respect to the diversion of water from Lake Michigan, as may be deemed to 
be appropriate. 

7. That any of the parties hereto, complainants or defendants, may, irrespec- 
tive of the filing of the above-described reports apply at the foot of this decree 
for any other or further action or relief, and this Court retains jurisdiction of 
the above-entitled suits for the purpose of any order or direction, or modifica- 
tion of this decree, or any supplemental decree, which it may deem at any time 
to be proper in relation to the subject matter in controversy. 

AND IT Is FURTHER ORDERED that the costs in these cases shall be taxable 
against the defendants. 


A true copy. 
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